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Ko  injunction  can  be  granted  to  stay  proceedings  at  law  t>etween  the  same  parties, 
withoot  bond  and  surety,  by  the  plaintiff  in  eqoity  to  the  plaintiff  at  law,  to  pro- 
secute tiie  aoit  in  equi^  wtOi  eAet  Where  the  eait  abates  by  the  death  of  the 
plainti^  the  ii^anction  not  being  thereby  dissolved,  a  dissolution  can  only  be 
obtained  by  notice  to  the  representatives  of  the  deceased ;  or,  if  they  are  non- 
residents, or  unknown,  by  notice  entered  on  the  docket;  or  in  a  eonrse  of  pro* 
eeeifing  between  the  sorviving  paxties,  the  suit  not  luKving  been  noticed  ibr  aeii* 
time  by  the  representatives  of  the  deceased. 

Where  in  ponnance  of  a  contract  Hfx  the  sale  of  land,  several  bonds  were  gfven  for 
the  payment  of  the  purchase  money,  they  were  regarded  as  one  contract;  and  the 
eonsideraticm,  on  being  impeached,  having  been  sostained  in  ftvoor  of  a  respond- 
ing defendant,  it  was  kdd,  to  ennre  to  the  benefit  of  a  defendant  against  whom, 
fer  not  answering  on  warning  by  publication,  the  bill  might  have  been  taken  pro 
confeuo.    But  although  as  regards  an  inseparably  joint  cause  of  suit,  a  good  de- 

'  fence  by  one  defendant  must  enure  to  the  benefit  of  all ;  yet,  as  regaids  plaiotifl, 
wiiere  tiiere  is  a  ground  of  relief  available  Ant  all,  the  neglect  of  any  one  to  takt 
advantage  of  it,  will  not  prevent  any  others  of  them  from  benefiting  by  it. 

The  nature  of  an  amended  bill ;  how  leave  to  amend  may  be  obtained ;  and  in  what 
manner  the  amendment  should  be  made.  On  an  application  for  a  rehearing,  it  Is 
not  enough  to  shew  that  injustice  has  been  done,  but  that  it  has  been  done  under 
drauaelinces  wliieh  autboiise  the  court  to  interfere.  The  prayer  of  the  petition 
ibr  a  rehearing  can  be  no  fitfther  regarded  than  as  it  may  izyuriously  a^ct  the 
interests  of  the  petitioner. 

This  bill  was  filed  by  Robert  Walsh  and  Stephen  CbwHwe 
against  notnas  Srnyth^  Jr.  John  Blanian,  Jahm  F,  Owdnefj  jnteman 
Lewis f  Thomas  Gilbert^  Benjamin  CheWj  John  HeathcotSj  James 
Dellj  Isoac  Wikoff^  James  Clayktndy  fViUUan  CoXy  Josq^h  JMhoug 
and  Son,  and  the  heirs  of  John  Lynch. 

The  bill  states,  that  Smytk  and  Lynchj  pretending  to  be  entitled 
to  a  large  quantitj  of  land  in  the  state  of  Geoigia,  tbetJ^  title  to 
which,  they  represented  to  be '  wholly  unencumbered,  and  also 
2  v-S 
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represented  it  to  possess  great  advantages  of  water  and  navigation, 
and  to  be  situated  in  an  increasing,  populous  and  wealthy  country; 
and  as  evidences  of  the  truth  of  those  representations  as  to  title, 
quality,  and  situation,  they  exhibited  to  these  plaintift  a  plot  of  a 
tract  said  to  contain  seventy-two  thousand  seven  hundred  and  fif- 
teen  acres  of  land  on  Tooglo  river,  purporting  to  have  been  sur- 
veyed for  Thomas  QUbert;  one  other  plot  of  two  adjoining  tracts 
of  land,  the  one  said  to  contain  sixty  thousand  acres,  granted  to 
John  Bhntony  on  the  24th  day  of  March,  1794,  and  the  other  said 
to  contain  sixty  thousand  acres,,  granted  to  JFVeeman  L$wU^  on  the 
same  day ;  and  a  third  plot  representing  a  tract  of  land  surveyed 
for  John  F.  Oardnefj  and  granted  on  the  21st  of  March,  1794, 
twenty-one  thousand  acres  of  which  in  his  name,  and  the  re* 
maining  part  in  the  name  of  Thomas  GUbort,  granted         '  day  of 

,  1795.    A  paper  purporting  to  be  an  affidavit  made  before  a 

justioe  of  the  peace  in  Georgia,  on  the  18th  of  April,  1794,  by  a 
person  named  Samud  HoUingsworthj  stating  that  he  was  a  ehain- 
carrier  on  a  survey  of  lands  laid  out  for  BUmton  and  Ltwisy  which 
he  believed  were  vacant  at  that  time.  A  paper  purporting  to  be  a 
certificate  giyoi  by  Thmas  Gilbert,  on  the  22d  of  August,  1794, 
stating,  that  he  had  surveyed  twenty-one  thousand  acres  far  John  F. 
Gardner^  on  the  1st  of  August,  1793,  in  Franklin  county,  and 
that  he  believed  the  whole  to  be  dear  of  elder  surveys,  and  the 
greater  part  to  be  of  excellent  quality;  and  another  paper  pur- 
porting to  be  a  certificate  bearing  date  on  the  26th  of  April,  1794, 
from  Peter  Oraiqford,  clerk  of  Columbia  county,  Georgia^  stating, 
that  John  Btanion  bad  resided  several  years  in  that  county,  and 
that  there  never  had  been  any  judgment  ent^ed  up,  execution 
issued,  or  mortgage  recorded  in  that  coun^,  against  him  or  JVee- 
immLesrism 

The  bill  finfher  states,  that  to  obviate  all  difficulty,  AnyM  and 
Ljfnch  offered  to  guarantee  the  tide  of  the  lands  and  to  deliver 
possession  to  the  plaintifi.  Whereupon,  the  plainti£b,  on  the 
lOtfa  €€  July,  1794,  contracted  witli  jSb^ft  and  Zyndk,  for  the  pur- 
diase  of  all  the  lands  mentioned  in  the  said  three  plots,  containing, 
in  Ibe  whole,  two  hundred  and  seventeen  thousand  one  hundred 
and  fifty  acres,  on  the  following  terms,  that  is  to  say :  that  grants 
for  three  tracts  of  the  said  land  described  on  Thomas  GUberPe 
plot,  which  had  not  been  obtained,  should  be  procured  by  them ; 
as  sdso  for  four  tracts  described  on  John  F.  Gardner^s  plot;  that 
the  whole  of  the  said  lands  should  be  eonreyed;  and  a  resimreiy 
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lleKof  made  at  the  expense  of  Bngth  and  ZyneA;  that  on  the  said 
coBditkms  the  plabttfb  should  pay  the  snsd  of  ten  thousand 
poonda,  in  the  manner  follomring,  to  wit:  two  thousand  pounds 
inniediately  in  goods;  seventeen  hundred  and  fifty  pounds  in 
ninety  days,  firom  the  10th  of  July,  1794;  one-fourth  of  the 
balance  of  the  whole  sum  at  the  end  of  one  year ;  one  other  fourth 
at  the  end  of  two  years ;  one  other  fourth  at  the  end  of  three 
years ;  and  the  remaining  fourth  at  flie  end  of  four  years  from  that 
day,  wiA  interest  on  each  sum  if  not  paid  when  due.  In  pofsu* 
anoe  whereof  the  aaid  lands  were  couTsyed  unto  the  pkintiff  Rofmrt 
Wabk;  and  Smfih  and  Ljfmck  executed  a  bond,  conditioned,  thai 
the  said  lands  riiould  be  resurveyed  and  possession  ddivered  at 
their  eq>ense;  and  the  plaiatiflk  aecofdingly  paid  the  sum  ef  dirse 
thousand  seven  hundred  and  fifty  pounds,  in  money  and  goodSf 
agreeaUy  to  their  contract;  and  on  the  11th  of  July,  1794,  exe- 
cuted bonds  to  the  defendant  Anytft^  in  his  own  name,  securing 
the  payment  of  tfm  balance  of  the  purchase. money  in  the  manner 
above  mentioned ;  and  have  since  paid  six  hundred  and  five 
pounds  fourteen  shillings  and  three  pence  half  pamy,.in  part  dis* 
charge  of  the  sum  due  on  the  first  instalment,  for  whkh  thqi 
received  no  crodit; 

The  bill  further  states,  that  the  plaintiffii  emfdoyed  a  certain 
And  Bmil  to  go  to  Georgia,  to  inqoiie  as  to  the  tide  and  fuality 
of  the  hrnds,  who  obtained  information  that  the  lands  dssoribed 
in  the  pfot  to  Blanion  and  LewU^  and  that  described  in  the  plot  to 
Ckatker  and  QiUeriy  in  virtue  of  certain  wareanta  issued  out. of 
the  land  court  of  Washington  county,  were  not  ao  granted;  but 
were  fraudulently  obtained  upon  forgwi  warrants,  as  the  {riainti& 
presume,  from  a  certificate  of  the  clerk,  that  no  such  warrants  had 
ever  been  issued  from  the  said  court;  and  that  such  partn  of  the 
said  lands  as  were  within  fVanklin  county  had  besii  surveyed  fi^e 
or  ttx  yems  prior  to  the  grants  under  which  Smgtk  end'  Lgmih 
dHmsd;  and  the  wfadle  were  held  and  owned  by  divers  eJtiiewii 
under  lawful  titles.  That  seventy  thouaand  acres  of  the  land  m 
the  said  plat  surveyed  for  Otfter^,  was  within<die  Indian  tesdtoqri 
and  being  beyond  the  line  between  the  wUtes  and  Indians^  na 
vriid  grant  of  it  could  be  made  by  Georgia,  without  the  assent  ot 
the  United  States,  wfaudi  had  not  been  obtained;  and  thi^  the 
residue  thereof,  lying  widiin  Franklin  county,  had  been  surveyed 
and  granted  to:  divers  eitiaens  many  years  before  flie  title  under 
whkh  amjfth  and  LjfnckcMmsd.    That  the  said  Smfytii  and  Ljpuchi 
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b  deiliiig  with  the  plaintifi,  represented  themfldves  u  the  oiiijr 
owners  or  persons  hnring  any  inteiest  in  the  nid  knds,  ^^n,  in 
tfutb^  they  were  concenied  with  the  said  John  P.  Oardnery  JFWe- 
man  Lewis^  John  Blanionj  Thomas  Oilbertj  Jmnet  Claykmd,  and 
William  Ooxy  all  of  the  state  of  Georgia,  who  well  knew  the  insnf* 
fieiency  of  the  tide  to  the  said  lands,  and  were  concerned  as  land 
speculators,  with  a  yiew  to  raise  money  fraudulently  by  the  sale  of 
lands  for  which  they  could  make  no  good  tide.  That  on  the  26th 
of  December,  1795,  one  hundred  aad  forty-one  thousand  acres  of 
lands  described  in  the  said  plots  had  been  seiced  and  sold  fer  the 
sum  of  seventy-eight  dollars  of  public  taxes  due  to  the  state,  nt 
the  time  of  the  sale  to  these  plaintiA;  and  that  tfie  defendant 
WUKam  Cbv,  who  now  holds  the  said  lands,  as  purchaser  at  the 
sud  sale  far  taacea,  rsfosea  to  relbquiah  the  same  to  these  pbntiA 
for  less  than  eighteen  hundred  doUais ;  and  that  the  said  defindant 
Snyih  has  since  purchased  under  sales  made  by  tax  collectors,  the 
whole  of  the  said  landa  at  a  price  less  than  two  hundred  pounds ; 
and  holds  and  claims  Ab  same  as  his  own  property. 

The  bill  fiutiier  states,  thai  the  defendant  Smfik  had  assigned 
agreeably  to  the  act  of  AssemUj  unto  the  defendant  CSi/ewj  three 
of  the  bonds  executed  to  the  plaintiffs  for  the  purchase  mon^,  one 
conditioned  for  the  payment  of  five  hundred  pounds,  and  the  others 
fet  seren  hundred  and  fif^  pounds  each,  who  had  commenced 
snit  and  obtained  judgment  on  the  first  mentioned  bond,  and  was 
proceeding  for  the  recovery  of  the  oAers;  and  endorsed  and  deli- 
vered over  unto  the  defendants  Heathtoie  and  IMlj  one  other  of 
the  said  bonds,  who  had,  in  the  name  of  the  defendant  Smiik, 
commenced  suit  for  their  use,  and  obtained  judgment  thereon; 
and  had  also  endorsed  and  assigned  one  other  of  the  said  bonds  (o 
the  defendant  WUu^^  and  unto  Hugh  McCurdy,  who  endorsed 
the  same  to  Gfetrge  SUkdd^  who  endorsed  the  same  to  the  defen- 
dants Jooiph  Anthony  tf  Son^  by  whom  suit  had  been  instituted  for 
the  recovery  thereof  (*);  and  the  said  defendants  Smiyih^  HuAo&lo 
aid  DaUy  Chmoy  HiJb^andJMjiAjfln/ADny^r&n,  demand 
and  thnaten  to  take  out  execution;  and  that  the  aaid  JcAn  Lytwk 
departed  this  life  abont  die  year  1796,  leaving  two  children,  one  of 
whom  is  since  dead,  an  infant  without  issue;  and  the  ofher, 
whose  name  is  mdaiown,  resides  in  Ireland. 

Whereupon  it  was  pmyed  that  the  contract  might  be  set  aside, 
and  the  money  paid  by  tiie  plaintiflh  refunded  to  them,  that  they 
migM  be  foither  and  otherwise  relieved  agreeably  to  equity  and 
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gnod  ovMcieiice,  and  that  a  writ  of  injimction  might  be  issued 
Id  reslraiii  Ae  defendants  from  proeeeding  at  law. 

This  bin  was  swoni  to  by  the  plaintiff  Walih,  on  the  37th  of 
Jdy,  1797,  and  soon  after  laid  before  the  Chancellor. 

29A  Mfy  1797. — ^Hansou,  CSianedhr. — Injmiction  omnet 
issae  until  a  bond  to  each  of  the  parties  to  be  injotned,  &fC.  shall 
hare  been  filed,  (a) 

After  whiofa  the  bill,  as  appears  by  an  endorsement  on  it,  wns 
filed  on  the  first  of  August,  1797,  and  on  the  next  day  there  were 
filed  fiTe  separate  iajmictson  bonds,  given  by  the  plaintiff  Molmt 
Wabh  idone,  with  two  sureties  to  those  siated  in  the  Ull,  as  it  then 
stood,  to  be  the  several  holders  of  the  bonds  for  the  puiehase 
money.  These  injunction  bmds  weie  inelosed  in  a  letter  to  the 
Bagisler,  firom  the  plaintiff^s  solicitor,  in  which  he  satys,  *I  betieve 
the  securities  ase  sufficient'  It  does  not  appear,  that  they  were 
by  any  note  or  writing  approved  by  the  Chancdlor;  but  the  injunc- 
tion was  immediatdy  issued,  and  on  Ute  same  day  served  on  the 
deik  «rf  the  Qeneral  Court,  in  which  oourt  the  juc^ments  had  been 
reeovered,  or  Ae  suits  were  then  depending. 

There  does  not  appear  to  hare  been  any  petition  or  written  ^)* 
plication  to  amend  the  biU,bnt  upon  the  doeloet  there  is  this  entry, 
*I>BeeaAcr  term,  1798,  leave  to  amend  Ull  by  adding  parties, 
amended  bffl  filed.'  There  was,  however,  in  foct,  no  separate 
amended  bill  ever  filed;  but  instead  thereof,  die  original  bill  was 
amcndod  by  making  sundry  intei^neations,  and  then  it  is  oeiti- 
fied  at  die  end  of  it,  that  «on  the  19th  December,  1798,  Robert 
WalA  made  oath,  that  this  bill,  as  amended,  is  true  to  the  beet  of 
his  knowledge,  Samud  Hamnjf  HmoariJ 

There  appears  to  hwre  been  several  interlineations  made  in  Ae 
oiiginal  biU;  but,  firom  the  hand-writing  of  all,  as  wd)  as  from  the 
nature  of  some  of  than,  it  is  difficult  to  determine  whether  they  are 
to  be  considered  as  mere  correctbns  of  die  first  draft  of  Ae  btt, 
made  before  it  was  submitted  to  the  Chanoellor,  or  as  amendments 
made  under  the  leave.  On  adverting  to  the  day  of  filing  the  biH, 
and  on  comparing  the  originalbillitself  with  the  writ  (^injunction, 
in  which  the  name  of  Bichard  Emarf  is  not  mentioned,  it  appears, 
that  the  following  interiined  sentence,  'and  bath  also  endorsed  and 
as^ned  one  other  of  ike  said  bonds,  conditioned  for  the  payment 

(•)  Wntoaii  V.  HiO,  1  Bland,  194,  note;  Bilfingslea  v.  Gilbeit,  1  JOud,  OSS. 
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of  seiEeB  hundred  and  fifty  pounds,  unto  a  certain  Richard  Enwfff 
'wfao  hath  commencad  suit  in  his  own  name,  aa  assigaee  af  the  said 
Smgihf  and  at  October  term,  in  tike  year  seventeen  hundred  and 
ninety-eight,  reootered  judgment  thereon  against  your  orator  in  the 
Western  Shore  General  Court,'  inserted  after  the  words,  'for  the 
xecovery  thereof  (*) ;  and  also  the  insertion  of  the  name  oi  Bkhard 
Emory  in  the  prayer  for  the  injunction,  and  in  other  parts  of  Ae 
bill,  as  a  new  party,  are  to  be  regarded  as  amendments  under  the 
kaye.  But  it  does  not  appear,  that  an  injunction  bond  to  Emory 
waa  eyer  filed,  as  was  required  in  farour  of  tiie  other  defendants; 
or,  that  any  writ  of  injimction  was  ever  issued  against  him. 

An  order  of  publication  was  passed  on  the  12th  of  May,  ISOO^ 
in  the  usual  form,  wnming  all  the  defendants  n^o  were  therein 
stated  to  be  non-residents  of  the  state,  to  appear  and  answer.  The 
proof  of  the  publication  of  this  order  was  made  by  ptoduoing  the 
newspapers  themadves. 

On  tiie«th  of  January,  18Q2,  Tliiomai  Smyihy  James  CUtyltrnd^ 
and  Beri/amm  Chau>,  filed  thdr  sereral  answers,  in  which  Smgtk' 
and  QatyUmd  iqieciaUy  and  particularly  deny  all  the  allegations  of  * 
defect  of  title,  of  fraud,  forgery  and  misrepresentation,  as  charged 
in  the  Ull ;  and  CAtto  stales,  that  he  had  no  knowledge  of  the  con- 
tract req>ecting  the  lands;  that  the  bonds  he  held  woe  assigned  to 
hiBR  for  a  TaluaUe  consideration ;  and  that  they  were  represented  as 
free  fiom  abatanent,  and  that  the  wfaok  ationey  was  traly  due. 

baac  Wtk^j  on  the  4th  of  August,  1804,  filed  his  answer,  in 
which  he  states,  that  he  had  no  knowledge  of  the  contract  between 
the  plaintifb  and  Smyth  and  lofoch;  that  the  bond  he  held,  had. 
been  assigned  to  him  for  a  valuable  consideration,  and  that  the 
money  secured  by  it  was  tbra  truly  due*  This  answer  was  sworn 
to  before  the  Mayor  of  the  city  of  Philadelphia,  and  certified  under 
the  seal  of  the  city. 

On  the  20th  of  December,  1804,  a  notkse  of  motion  to  dissolve 
the  injunction  was  entered  on  the  docket,  which  at  October  term, 
1806,  was  enlarged  to  that  term.  At  February  term,  1807,  it  was 
0rd4r4df  that  a  commission  issue  to  Georgia  on  striking  oommuh 
sioners«  An  agreement  was  filed  on  the  14th  of  April,  1807,  ndt 
now  to  be  found  among  the  papers,  and  a  commission  issued  by 
consent  to  Peter  Laely  and  ITiomas  P.  Cemee^  or  either  of  them. 
At  December  term,  1810,  Rule  further  proceeding  by  the  fourth 
day  of  next  term,  or  the  bill  to  be  dismi^ed.  At  February  tenn, 
1811,  the  injunction  was  ordered  to  be  dissolred  viei  18th  March. 
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Ob  a  letter  from  the  tolictt«r  of  WaUh  asking  a  postponeiacBJt,  tbe 
Qiaaedlor  on  tke  16tli  Marah,  181 1,  says,  *Tkc  Register  ia  direet* 
ed  not  to  certify  the  disaolutsoo  of  die  iDJimetimi  until  furtlMEff 
Older.'  July  term,  1820^  petition  filed,  order  for  commissioa  nm 
522dof  Maieh,  1821,  when  a  eommission  iasmed  to  eomplainanta' 
cemmiaaioneni. 

The  death  of  RuAard  Emorf  haTkig  been  suggested  on  the  2l8t 
of  October,  1885,  his  execntor  Tfumtat  L.  Emory  was  made  a  party 
defendant,  who  on  the  16th  of  December,  1826,  filed  his  answer,  in 
which  he  atates^  that  he  had  no  knowledge  of  the  contract  betweco 
the  plaintifi  and  Smyih  and  Lynth;  which  he  belicTes,  howevtfy 
to  have  been  in  all  respects  fiiir;  that  the  bond  held  by  ham  had 
been  assigned  to  his  testator  for  a  valuable  consideration ;  and  that 
no  part  of  tiie  judgment  he  had  obtaiBed  on  it  had  been  paid. 

On  the  24th  of  December,  1826,  an  order  of  notice  of  motion 
to  dissolve  the  injunction  in  the  usual  terms  was  passed.  On  a 
petitiott  filed  on  the  10th  of  November,  18S0,  by  the  complainants, 
it  was  Ordmtdf  that  a  commission  issue  to  the  complainants'  com- 
mission's Tkomu  Buisely  James  B.  lAiHmer,  J.  Spemr  JVichofat , 
and  Robert  WiUonj  Jr.,  nidess  the  defenchints  name  and  strike  on 
or  before  the  2Trh  of  November,  182$.  On  the  28th  of  Dtoem- 
ber,  1886,  a  commission  was  issued  accordingly.  A  commission 
was  issued  on  the  17th  of  Febraaiy,  1830,  to  take  testimony  on  the 
part  of  the  pkintift,  which  was  returned  and  filed  on  the  6th  of 
Marefa>  1830.  Jmred  BuUj  the  only  witness  examined,  stated,  that 
in  the  year  1794,  he  went  to  Georgia  as  agent  for  the  plaintifis  to 
eiamine  and  enquire  into  the  title,  situation  and  quality  of  the 
lands  so  puidiaaed  by  them;  Aat  he  could  find  no  such  wanraiits 
for  some  of  the  lands  as  represented  by  the  vendors;  that  some  of 
the  lands  were  held  by  others  under  dUer  patents;  and  that  othto' 
paicels  of  the  lands  were  within  the  Indian  territoiy. 

fift  Sepiembery  1830.— Bland,  Ctoicettor.— This  case  standing 
ready  for  hearing,  and  having  been  submitted  on  notes  by  the  soli- 
citoia  of  the  parties,  the  proceedings  were  read  and  consideied. 

It  is  dear,  that  the  purchase  of  the  lands,  which  was  the  consi* 
deration  of  the  several  bonds,  held  by  the  defendants,  must  be- 
taken as  one  entire  and  indevisible  contract ;  although  the  bonds 
themselves  are  several,  and  have,  for  a  valuable  consideration,  been 
assigned  to  and  are  now  held  by  several  distinct  assignees. 
Consequently,  if  the  consideration  of  those  bonds  is  to  be  deemed 
a  valid  support  for  any  one^  it  must^  in  like  manner,  be  taken  as  a 
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sstteiMlly  legal  fbundation  to  sustain  tiwm  all;  and  that  too,  not- 
witbstanding  the  default  of  the  holders  of  any  othem  of  them  in 
not  answering  as  warned  by  ttie  order  of  publication.  The  power 
of  the  conrt  to  take  the  bill  pro  an^euo  for  the  bmefit  of  the 
jdaintiffy  upon  a  defendant  not  answering  after  a  constructive 
notice  by  publication,  must  be  taken  to  be  subject  to  the  nature  of 
the  case,  and  at  its  discretion ;  for  otherwise,  if  the  court  was 
bouad,  as  in  a  case  of  this  kind,  to  take  the  bill  pro  cmfuso  as 
against  an  absoit  defendant  who  had  feiled  to  answer,  then  it 
might  be  compelled  to  pass  a  contradictory  decree ;  to  say,  that  as 
against  one  defendant  tfie  consideration  of  a  bond  was  legal  and 
yalid;  and  yet  as  against  another,  that  the  same  consideration  was 
coirupt  and  utterly  worthless.  It  is  certain  that  peculiar  circum- 
stances,  in  a  case  like  this,  where  &e  bonds  had  passed  into  the 
hands  of  several  distinct  assignees,  might  have  given  to  the  plahk- 
tifis  a  scfMurate  ground  of  relief  against  one  assignee  which  would 
not  be  of  any  avail  against  the  holders  of  the  odier  bonds.  But 
here  it  is  manifest,  that  all  the  bonds  having  the  same  comm<m 
consideration,  that  consideration  must  be  impeached  as  to  all,  or 
be  allowed  to  stand  as  a  legal  support  for  all. 

In  this  case  some  of  the  defendants  have  answered  and  othe^ 
hare  failed  to  answer  after  publication ;  and  all  the  allegations  of 
the  bill  which  would,  if  admitted  or  estaUished,  entitle  the  plain- 
tifls  to  the  rdief  they  ask,  have  been  denied  by  the  answers  of  the 
responding  defendants,,  and  have  not  been  sustained  by  the  pioofe; 
flmefi»e,  as  to  them,  that  consideration  which  is  common  to  all 
the  bonds  remains  valid  and  unimpeached.  But  the  same  conside- 
ration  oannot  be  deemed  valid  in  favour  of  one  as  to  the  whole 
purchase  money,  and  utterly  invalid  as  regards  another  claimant, 
who  rests  his  pretensions  altogether  upon  the  same  consideration. 
Hence,  as  this  consideration  has  been  sustained  by  the  responding 
defendants,  it  must  be  deemed  valid  as  to  all,  although  the  bUl 
might,  in  oAer  respects,  have  been  taken  pro  confessoj  as  against 
those  vrfio  have  not  answered,  and  therefore  the  plaintiff  can  obtain 
agamst  none  of  these  defendants,  (b) 


(b)  Lingan  v.  Hendenon,  1  Bland,  2SS. 

DoBSXT  9.  DossBT^— Th«  liiU  stated,  that  Edward  Dorsej  had  pwtn  bia  bond  to 
Ely  DoTsey  for  the  payment  of  £42  15s.  lei.;  that  the  bond  was  lost;  that  the  claim 
had  been  assigned  to  the  plaintiff;  that  the  obligor  was  dead ;  that  his  personal  es- 
tate had  been  exhausted  in  the  payment  of  his  debts ;  and  that  he  had  devised  his 
real  eatite  to  tha  deftodaiiti*  ia  whose  handi  the  hUl  pfSjwd  that  the  real  aasets 
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VVktrMlKm  it  is  Dwned^  that  the  iojUBOlkm  kewtofort  gmmted 
in  thiB  OMe»  be^  and  tke  aama  is  hmkif  dissohwl.  Aid  it  is  i«r> 
tbtr  D^crmdf  tkat  tke  said  bill  of  complaiBt,  be,  and  the  same  is 
iMBiebj  ^UemiBsed  with  eosts,  to  be  taxed  by  the  register. 


Jffh^  Qlmmj  as  adsMmstretar  dt  bowU  Mon  of  Aq»Aen  Qi«s«ws> 
deeeased,  by  his  petilioa  filed  on  the  34th  of  September,  lASO^M 
ea&»  sintedi  that  tSKq^Am  Ommav€f  oae  ef  the  pUatifie)  died,  attd 
edmiMstration  of  his  personal  estate  was  granted  by  the  OipfaettS 
Co«ft  of  Baltimore,  to  Jmne$  Walker^  i9ko  died  soiaethae  abeot 
the  year  1810;  that  at  Oeleber  tersi,  1798,  the  death  ef  AipAm 
CViiSwaeg  wae  euggesled,  and  entered  npen  the  docket,  which  entry 
was  continqed  until  1814^  when  it  was  first  omitted^  and  does  not 
aftsrwaeds  appear  among  the  dodtet  entries  ia<  the  sereral  eenli^ 
manecs  ef  tiie  ease;  bnt  that  the  name  of  iS^pAen  GbitneM  ap^ 
pears  in  all  the  oootinuanoes  of  the  ease  on  the  doobtt,  and  in  all 
the  answers  and  pioeeedings,  where  the  title  of  the  action  is  esl 
forth,  as  one  of  the  existing  plaintiffi^  That  the  petttioner  on  the 
23d  day  <tf  SepteBodber,  1830,  obtained  letters  of  administration  ie 
boms  fwuy  of  all  the  goods,  chattels  and  credits  which  were  of  the 
kte  Stq^km  Catmme.  That  the  defendants  2%smai  AnyM,  Mm 
Ikaikc^f  Jmms  DaU^  and  Jisniss  Okgla$ulj  ase  also  dead ;  but  no 
segjfflition  or  other  notice  of  the  death  of  any  ef  thoee  defendants 
was  made  in  the  case,  nor  any  process  issued  or  proceeding  had 
Is  make  their  repseeentatives  parUess  or  to  mahethe  mpseseaitaliees 
of  the  jdaintiff  CbeoMwe  parties;  and  that  the  conrt  tbos  re- 
BUiined  wholly  nniiifonned  ef  the  death  cf  the  pkintiflF  Qnnmsn, 
and  of  those  defendants^  whfie  sundry  proceedings  were  had  is 
king  tfie -cnse  te  a  final  hearing;  and  it. was  eubmiHod  fesdsei- 
sion  befbse  faO  and  competent  testimimy  in  support  of  the  aqaity 
set  fiwth  in  the  bill  was  obtained. 

nif^  be  cbsifed  with  the  peyment  tf f  his  debta.    Some  of  the  heiif  eSiwera4»  ee  te 
all  of  whom,  upon  the  hearing,  the  bill  wae  difmiMed. 

2Sd  Jmuary,  1800. — Hanson,  Chancellor.^As  to  the  defendant  Deborah  Doney, 
executrix  of  Bdward  Dortey,  who  bu  been  regtilarly  sumiiMmed,  eod  stood  out  (ba 
Ss*otss  of  attaebswnt,  and  attaohnont  with  |NPc>claaMitiims»  and  lailcd  to  ifeoar  sad 
answor  agreeably  to  law,  the  Chancellor  is  by  law  to  take,  and  the  bill  is  haiefay 
taken  pro  confato.  And  this  case  shews  plainly  the  impropriety  of  directing  the 
Cbmedtor  aboolntely  to  take  any  bfl)  pro  confeuo.  But  inasmuch  as  the  bill  states, 
thet  the  panoeai  estats  Of  the  testator  is  exhaust,  it  does  not  appear,  that  the 
eceiplaiimit  can  have  any  benefit  from  the  said  taking;  and  the  ChaneeUor  boiiig 
authorized  to  decree  what  appears  just;  (1785,  ch.  72,  s.  19.)  It  is  Dicreedt  that 
nie  bin  as  to  Deborah  Dorsey  be>  and  the  same  is  hereby  dismissed,  &c. 
3  V.2 
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Tbe>petalioii  fikrtfaer  stated^  tbat  Ifa0  diisHMlation  pf  the  kyiuic- 
tioo,  by  enabling  the  surviyiiig  defendants  to  ia»ie  exaeuUons  at 
law  on  the  jodgmenta  rendered  more  than  thirty  years  ago,  ^hich 
have  been,  levied  on  lands  whereof  the  plaintiffs  in  the  biU|  of  on^ 
of  them,  were  or  was  seised  at  or  since  the  time  of  their  rendi- 
tioiiy  and  long  since  sold  for  a  valuable  consideration  to  bona  fide 
pmchasers  without  actual  notice,  would  cause  great  and  irrepara- 
fate  injury  to  such  purehaaeiSy  if  an  opportunity  should  not  be  given 
to  them  to  be  heard  and  to  produce  tertimony  in  support  of  the  inr 
junction.  In  paiticulvas  regards  the  creditors  of  CbsesiBve, 
whose  interest  it  is  the  duty  of  the  petitioner  to  protect ;  and  who^ 
if  this  decree  be  allowed  to  stand  as  final,  will  be  deprived  of  the 
value  and  proceeds  of  a  large  tract  of  land  in  the  state  of  £eiv- 
tucky,  to  which  they  would  be  entitled,  if  the  injunctioa  were 
made  perpetual,  as  appears  by  an  award  made  in  a  suit  which  was 
depending  in  Baltimore  County  Courts  in  which  Stanuel  Moak^ 
trustee  of  Jiimtfs  Waiherj  an  insolvent  debtor,  was  plaintiff,  againat 
Robert  Wakh  defendant,  which  award  is  in  these  words, 

*We  find  that  the  said  Robert  WaUh  the  defendant,  is  indebted 
to  the  said  Samuel  Moale  the  plaintiff,  trustee  of  James  Walker^ 
the.  surviving  partner  of  the  firm  of  CasetioDt  Sf  Walker^  in  the 
warn  of  $6,509  16,  current  money  of  the  United  States;'  and  we 
do  hereby  award  and  order,  that  tbe  said  defendant  shall  pay  to 
the  said  plaintiff  the  said  sum  of  $6,509  16,  within  six  months 
fiom  the  date  hereof.  And  we  do  further  award,  that  the  said 
Robert  Wakhf  shall,  by  a  good  and  sufficient  deed,  convey  and 
make  over  unto  the  said  Samuel  Moaky  trustee  as  aforesaid,  hie 
heirs  and  assigns,  aU  his  estate,  right,  title,  claim  and  inteiest  in 
and  to  certain  tracts  or  parcels  of  land  lying  in  Nelson  county,  in 
the  state  of  Kentucky,  containing  about  twenty  thousand  seven 
hundred  eighteen  and  three-fourths  acres  of  land,  which  he,  the 
said  Robert  Walshj  acquired  by  virtue  of  a  certain  deed  of  con- 
veyance, dated  the  23d  day  of  March,  1795,  from  a  certain  James 
Kerr  to  the  said  Robert  Walsh.  The  said  lands  to  be  conveyed 
by  the  said  Robert  Walsh  to  the  said  Samuel  MoaUy  as  aforesaid, 
jBree,  clear  of  and  from  all  incumbrances  which  may  have  been 
created  by  the  said  Robert  Wahh^  and  also  clear  of  all  taxes  which 
have  accrued  since  the  date  of  the  said  deed  firom  Jatnes  Kerr  to 
the  said  Robert  Walsh;  which  lands  we  find  were  conveyed  to  the 
said  Robert  Walsh^  as  agent  of  Casenaioe  ^  Waiker^  of  whom 
the  said  James  Walker  was  surviving  partner.    Provided  always^ 
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hmoeverj  and  it  is  the  true  ratent  and  meaning  of  this  award,  that 
tke  said  Robert  Walsh  shall  not  be  compelled  to  execute  the  said 
deed  of  conveyance  until  a  perpetual  injunction  shell  be  granted 
by  the  honourable,  the  Chancellor  of  Maryland,  in  a  cause  or 
causes  now  depending  in  the  High  Court  of  Chancery,  wherein 
the  said  Robert  Walsh  is  complainant,  and  seeks  to  be  protected 
against  the  eflect  of  sundry  judgments  at  law  against  the  said 
Robert  Weishy  obtained  on  bonds  executed  by  the  said  Robert 
Walshy  to  a  certain  Thomas  Smyfh^  Jr.  of  the  state  of  Qeorgil, 
which  bonds  we  find  were  given  by  the  said  Robert  Wulshj  as 
agent  of  the  said  Caseruwe  fy  Walker^  of  whom  the  said  Jamee 
Walker  was  surviving  partner.'  Made  and  signed  on  the  ITBi  of 
April,  1816;  and  judgment  rendered  thereon  on  the '4th  of  May, 
1816. 

The  petition  further  stated,  that  the  petitioner,  from  the  inferma- 
fion  he  has  received,  has  good  cause  to  believe,  and  does  bdieve, 
that  a  gross  fraud  was  practised  on  the  plaintiffs  by  the  pretended 
sale  to  them  by  Smpth  and  Lynchy  of  lands  to  which  they  had  no 
good  or  valid  tifle,  as  is  set  forth  in  the  bill ;  and  (hat  if  an  oppor- 
tunity were  given  by  a  rehearing  of  the  cause,  and  admitting  him 
as  a  party  plaintiff  thereto,  he  could  and  would  obtain  sufficient 
and  competent  testimony  to  sustain  the  allegations  of  the  plaintifb 
in  the  bill,  on  which  the  equity  was  founded  which  entitled  them 
to  die  injunction  originally  granted ;  and  to  satisfy  the  court  fliat 
it  ought  to  be  made  perpetual. 

Upon  which  the  petitioner  prayed,  that  the  decree  of  the  6th  of 
September,  1830,  might  be  rescinded,  the  case  reinstated,  and 
the  injunction  heretofore  granted  revived  and  continued  in  full 
force  until  further  order ;  that  he  might  be  made  a  party  plaintiff 
according  to  the  provisions  of  the  act  of  Assembly ;  that  all  iU^- 
Iher  proceedings  at  law,  as  heretofore  enjoined,  might  be  suspended 
and  stayed  until  further  order ;  and  that  he  might  have  such  other 
and  further  relief  as  the  nature  of  his  case  required. 

The  petitioner  by  bis  supplemental  petition  stated,  that  at  the 
time  the  case  was  set  down  for  hearing,  Casenave  had  no  counsel 
in  court;  that  the  solicitor  who  had  been  employed  by  him  dkid 
many  yean  since;  and  those  solicitors  whose  names  were  maiked 
on  the  dbcket  for  Ae  plaiiitiflb,  appeared  for  and  were  the  solicitors 
of  Walsh  alone ;  and  then  goes  on  to  state  as  before,  in  his  original 
petition,  that  the  suit  had  not  been  revived  against  the  representa* 
tivesof  Casenave.    And  then  as  before,  prayed  to  bc(  admitted  tra  a 
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pai!tjr>  &o«    To  the  tnith  of  this  supjdemental  petilibo,  WUiam 
Gwymif  a  solicitor  of  the  petiUpner,  m»de  affidavit  in  the  asual  forin. 

Whereupon,  it  was  Orimdy  that  these  applications  stand  foe 
bearifl^  on  the  5th  of  October,  then  next,  provided  that  copiss  be 
served,  &c« 

I2tk  October^  1830.— Bi«akd,  Oumedlor.—Tht  petition  o(Mn 
Glmn,  administrator  d€  bonis  non  of  &^hen  Casenape^  deoeased, 
standing  ready  for  hearing,  the  solicitors  of  the  parties  were  fnl^ 
heard,  aiid  the  proceedings  read  and  considered. 

It  has  been  contended,  that  whatever  may  be  the  foteof  this 
appUealjpn,  Richard  Emory  cannot  be  in  any  manner  affiBOted  by 
il;  because  he  was  brought  in  by  the  amendment  made  to  the  orir 
ginal  bill ;  and  although  an  injunction  had  been  asked  for 'by  that 
amendment,  it  does  not  appear  that  any  writ  of  injunction  waf 
ever  awarded  against  hira.  Whether  such  was  the  foct  or  not,  or 
how  for  his  judgment  and  its  incidental  lien  may  be  afflicted  by 
the  aotnal  state  of  these  proceedings,  it  may  not  be  necessary  at 
^s  tipie  to  determiae,  since  he  is  dead,  and  his  representative 
who  was  made  a  party  to  this  suit,  is  not  now  h^e  complaining  of 
anything. 

But  the  indistinct  manner  in  which  the  amendment  has  been 
made,  in  this  case,  has  left  an  obscurity  over  it  in  thia  particidar^ 
vdiidi  may  perhaps  hereafter  be  the  occasion  of  much  difficulty. 

A  supplemental  bill  is  a  distinct  record;  but  an  original  aud 
amended  bill  are,  in  general,  treated  as  one  entire  bill,  and  as  con* 
ptitating,  in  fact,  but  one  record ;  and  therefore,  after  a  hill  has 
been  amended,  the  proceedings  are  on  the  amended  bill  i  that  is> 
on  the  original  bill  so  amended.  An  amendment  does  not,  how- 
fivisr,  alter  the  time  of  filing  the  original  bill ;  it  is  only  amended 
hf  virtue  of  an  order  dated  on  a  day  i^dfied ;  so  that  the  pn- 
deopy  of  the  suit,  as  to  those  parts  which  are  amended,  is  oolgF 
Uom  the  time  of  filing  the  amendment ;  nor  can  the  new  matter  in* 
troduced  by  an  amendment  be  used  in  aid,  or  to  the  diasdvaiitiige 
of  any  thing  previously  done  in  the  suit.  As  if  a  plaintiff  had  ob- 
tained an  injunction  on  his  original  bill,  and  the  defendant  h«d 
fmswered,  and  then  the  plaintiff  had  amended  hip  bill ;  the  pro- 
fi^iW^»  to  get  rid  of  the  iiyunction,  must  be  on  the  original  bill 
and  the  auswer  to  it ;  the  amendments  cannot  be  used  in  support 
of  the  injunction,  (c) 
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(f)  Ymwmv.  Vamvtry,  S  Atk.  IIS;  Long  v.  Baitoa,  S  Atk.S18;  Vsit  s.€Hjnai» 
a  Dick.  441 ;  McMecben  «.  Stoiy,  1  Bland,  184,  note. 


Hnce  k  is  evident,  Uiat  whatever  may  be  die  nature  of  jdie 
MMOdnent,  it  duHiU  be  ao  perapicQOuaiy  and  diotiaotly  iatro* 
4iiced  and  plaoed  upon  tbe  reeoid  as  ta  afford  the  meana  of  readi- 
fyy  a»d  at  ooee  dbtiagsishing  the  original  biH  froai  each  one  of  the 
aaacndmeats  to  it,  and  also  of  ascertaining  the  day  when  each  oaa 
^  the  anendments  vws  pat  upon  the  record. 

No  avttndmant  of  a  bill  oan  be  made  without  the  leave  of  thf^ 
cofiity  whicb  in  «11  eases  should  be  applied  ibr  by  pctjiion  concise 
ly  atetiag  the  circamstanees  which  render  an  amendment  neoes^ 
aaiy.  Under  a  leave  to  amend,  a  practice  has  however,  prevailed 
here,  as  in  England,  of  allowing  short  and  apparently  naimpor- 
tasl  amendments  to  be  made  by  interlineation ;  snch  as  the  mere 
eorreetioft  of  a  verbal  enor;  the  alieratkm,  strikiag  out,  or  intro- 
deelion  of  a  name ;  (d)  or  the  mddag  of  a  single  all^tion,  not 
materially  vaigFisg  ^  generd  streeture  of  the  ease.  But  the  saier 
aad  heller  emuM,  in  efaneat  all  cases,  is  to  pitt  the  new  maMar 
npon  llie  meoed  by  a  separate  amended  biH;. in  whioh  the  origin 
nal  hfll  shiiidd  be  leeited,  no  fusther  timii  miqrbe  necessary  to 
mlrbdwe  the  aaaendmeBl,  so  as  te  avoid  impertinmicy ;  for,  as  on 
the  one  hand  the  original  perspicuity  and  distinctness  of  the  record 
duMdd  lie  ptewrved,  withoirt  obsouration  or  de&cement,  so  on  the 
other  it  is  the  doty  of  the  court  to  discountenance  as  much  as  pe»i 
sibJe-any  attempt  to  put  a  suitor  to  unnecessaiy  expense.  Cma»* 
qaentlyy  under  a  leave  to  amend,  the  plaintiff  should  not  be  per* 
mittedf  as  in  this  instance,  by  intertineatioQ,  to  confuse  the  new 
with  the  original  matter ;  or  by  an  amended  bill  to  recite  all  the 
allegations,  and  all  the  charges  in  die  original  bill,  making  a 
cea^ilele  duplicate  of  the  record,  (e) 

Much  has  been  said  about  the  mismsnegement  (tf  this  case ;  and 
it  any  be  trae,  that  tfie  interests  of  die  parties  hove  been  grievoMS<» 
ly  neg^eoted.  But  upon  this  ooeasion,  and  in  this  stage  of  the  pro« 
ceefings,  I  am  not  aDowed  to  take  into  consideration  the  intcarests 
of  any  oaie  who  does  not  complain ;  nor  can  I  regard  the  prayer  of 
this  petitiooeff  &rther  than  his  rights  may  be  iojurioualy  affected  by 
the  deeite  which  has  been  passed. 

{iy  6amMv.  Lyon  and  others,  an  Juno,  1804.— Hawsok*  CKimctfidr^— Ob  appH* 
catfon  of  tbe  complainant^  learo  ii  given  to  strike  out  tbe  defendant  B.  Lyon,  «§ 
immaterial,  M.  8.-^1  Newland'a  Pre.  Chan.  198 ;  Pitt  o.  MacJdew,  1  Cond.  Chan.  Rep. 
S7y  note;  M'Comb  v.  Armstrong,  12  Cond.  Chan.  Rep.  459.— (e)  Willis  v.  Evans,  % 
Batt  and  Bea.aSS;  Beydv.  SUUs,  IS  Ves.  SS;  Webster  v.  Threllall,  1  Goad.  Chan. 
Bep.er;  1  HswL  Fkae.  Quu  ISS;  1  Monta.  Dig.  297;  I  FowL  Kzch.  P^  IS6; 
O^ge  V.  Traelock,  12  Cond.  Chan.  Bep.  882. 
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The  plaintiff  Robert  Wabh  does  not  ask  for  a  reheariog,  and  it 
is  perfectly  manifest,  that  he  must  be  folly  sensible  of  his  not  hay- 
ings a  single  shadow  of  a  pretext  to  complain  of  having  been  taken 
by  surprise  by  this  decree.  After  a  lapse  of  thirty-three  years 
since  the  commencement  of  this  suit  by  him,  he  surely  cannot  now 
be  allowed  to  say,  that  the  decree  has  taken  him  unprepared  fdr 
the  controversy ;  or  that  he  could  now,  if  permitted,  obtain  proof 
to  establish  the  allegations  of  his  bill.  He  therefore,  it  is  clear, 
must  be  held  firmly  bound  by  the  decree  in  every  way  whatever, 
subject  only  to  an  apped. 

It  is  alleged,  that  some  of  the  defendants  were  dead  long  before 
the  passing  of  this  deeree.  If  so  the  suit  abated  as  to  them ;  and 
if  the  plaintiff  Wiahh  had  deemed  it  necessary,  for  his  benefit,  to 
have  had  the  suit  revived  as  against  flkeir  representatives  he  might 
hare  done  so.  But  since  he  has  set  the  case  down  for  bearing 
wlAout  calling  for  a  revival  of  it  against  tiie  reprsseatatives  of  the 
deceased  defondants,  he  cannot  now  oompiain  of  the  total  diatohi-' 
tion  of  the  injnnotion  as  to  them,  as  it  was  not  in  tMf  power  t» 
have  revived  this  suit  witiiout  his  consent  for  any  porposew  (/) 
but 'the  representatives  of  the  deceased  defendants  do  not  com- 
plain of  any  thing,  and  the  plaintiff  having  failed  to  establish  bin 
case,  the  bill  has  been  dismissed  as  to  aH  the  defendants ;  and  thus 
no  one  of  them  has  been  injured  by  the  decree,  or  subjected  to  any 
undue  proportion  of  liability,  or  obtained  any  advantages  not  com- 
mon to  them  all,  so  far  as  their  interests  may  have  been  in  any  \mf 
connected,  (g) 

'  The  petitioner  complains  of  the  wrong  done  to  his  intestate ; 
and  of  the  injury  likely  to  be  done  to  his  creditors.  But  it  is  per- 
fectly clear,  and  indeed  was  admitted  in  the  argument,  that  this 
suit  having  abated  by  the  death  o(  the  petitioner's  intestate,  it  was 
totally  at  an  end  as  to  all  his  interests ;  and  his  Kpresentative  be- 
ing no  patty  to  the  suit  cannot,  in  any  way  whatever,  be  bound  or 
affected  by  the  decree  whi^sh  has  been  passed  after  that  abatement. 

The  petitioner,  therefore,  can  have  no  right  to  complain  of  the 
decree  in  any  respect,  as  his  intestate's  interests  are  not  molested 
by  it.  If  it  be  true  that  the  consideration  of  the  bonds,  by  which 
the  petitioner's  intestate  became  jointly  bound  with  the  plaintiff 
Walshj  was  unfounded  and  fraudulent,  he  may  now  avail  himsdf 

of  such  circumstances  in  any  manner  the  law  will  allow,  unembar- 

—  '     ....    ■  ,..  — ,  .■■.-,...  -  ^ _ 

(/)  GriiBtfav.  Bronangh,  1  Bland,  64S.-«  (g)  MandevHle  v.  Riggs,  2Peten,4S2. 
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luied^  and  cenlirely  jmaAtueBced  by  tbts  decree;  .«jn|.  tk«]i»  oaft  be 
no  occasion  to  set  it  aside  to  let  in  bis  proofs,  ajid  to  rebear  tbi3. 
eace  for  any  sncb  purpose.  And  beakles,  for  ai^bt  tbat  appa^^ 
or  baa  been  sbewD^tbo'e  are  no  assets  real  or  personal^  vbicb  iver^ 
tbe  property  of  tbe  late  plaintiff  Casenw^y  tbat  can  or  may  be.  in 
any  manner  covered  or  protected  by  tbis  iaj  unction,  even  if  it  were 
made  peqpetoaL 

It  bas  been  urged,  tbat  so  mucb  of  tbis  decree  as  dissolves  tbe 
injunction  bas  been  improyideotly  made;  because  it  was  awarded 
in  a  case  to  wbicb  tbe  intestate  of  tbe  petitioner  bad  been  a  party; 
awl  that  since  bis  deatb  it  bas  be^  diaaolved  without  bis  r^resen- 
tyjnre  baving  been  made  a  party,  or  beiag  notified  to  revive* 

It  is  true,  tbat  an  abatement  of  a  suit,  in  wbiob  an  iii^ction 
bad  been  granted,  does  not  in  strictness  iamediatdy  sad  of  its^ 
dissolve  tbe  injunction ;  because  tbe  iujunctiony  as  a  judfpnailt  of 
the  courty  gives  a  present  vested  rigbt  wbicb  must  stand  until  qe- 
vaned  or  retiK>ked  by  tbe  court  itself.  And  it  is  tberefore,  a  gene:; 
fcal  mie,  founded  on  tbe  liberality  of  tbe  court,  tbat,  in  all  such 
cases  of  abatement,  to  prevent  tbe  representatives  of  tbe  deceased 
fiDom  being  taken  by  surprise,  notice  must  be  given  to  tbem  to 
revive,  or  that  tbe  injunction  be  dissolved.  (A) 

In  this  case  tbe  iiyunctien  bas  been  dissolved,  without  any  such 
notice ;  and,  therefore,  the  only  question  now  is,  wbetber,  loolpng 
to  aB  the  ciscumstances  of  tbis  case,  it  might  have  been  dissolved 
wJdioQt  any  actual  notice  to  the  legal  representatives  of  the  late 
plaintiff  CbMiMWS? 

Aeooidinf  to  the  Eagiish  authorities,  such  a  notice,  when  re« 
quired  to  be  given,  is  in  geneial  very  peremptoiy  and  short,  usual- 
ly not  mMe  than  a  wedc.  (t )  But  the  deceased  party  may  have, 
in  fia^  no  legal  representatives,  or  they  may  be  numerous  and  dis^ 
persed,  or  they  may  reside  abroad,  so  that  it  would  be  impossible 
or  very  d^cult  to  give  tbem  actual  notice.  ( j)  Where  the  repre- 
scnlative  was  not  a  resident  of  tbis  state,  I  have  ordered  notice  to 
be  entered  on  the  docket  to  revive  b^Mre  the  next  term,  or  tbat  the 
^nj^1miaft^^  than  stand  dissolved ;  and  in  tbat  case  I  declared,  that 


(i)  CiMadM  V.  Talbot,  Set  Ca.  Gha.  24;  White  v.  Haywaid*  2  Vaa.  4S1 ;  Fonin 
Bom.  198;  Eden  log.  98;  2  Mad.  Cba.  583;  1  Fowl.  £xcb.  Pra.  2S7.— (t)  Stuart 
9.  Ancell,  1  Cox,  411 ;  Hill  v.  Hoare,  2  Cox,  50.-~(;)  Carter  v.  WashiDgton,  1  Heo. 
and  Mnn.  208. 


IliekpM  vt  ttni#,  nine  yean  sioee  tiw  AbotooMit,  «hoiild  be 
into  coBsidemtion.  {k) 

But  here  the  ebetemei^  todc  plaae  more  tkan  tbirty-two  yeeie 
ego,  end  there  is  stroag  reason  to  believe,  that  Jamet  Wdker^  the 
sdminietnitor  of  Cas€MV9j  must  ha^e  knows  of  the  institution  of 
tilts  suit ;  because  it  is  stated  in  the  award  exhibited  by  the  peli» 
tioner,  that  the  bonds,  the  consideration  of  which  was  the  subject 
put  in  Ursoe  by  this  biU,  'were  given  by  the  said  Hekii  Wakh  as 
agent  of  the  said  CueMOfe  ^  Walber,  of  whom  the  said  Jamm 
WaUatr  was  surviving  partner,'  Considering  WaUw  then  as  «4« 
ministmfjor,  as  surviving  partner,  and  as  joint  cetiui  fee  nee  wilh 
QusneM,  the  presumption  seems  to  be  conclusive,  tbnt  he  must 
have  been  hHy  avrare  of  the*8itimtion  «f  this  suit,  and  of  the  ex* 
tent  to  which  his  and  Catmave^g  interests  were  likely  to  be  afbsl* 
ed  by  the"  continuance,  or  dissohitionr  of  the  injunotien.  Jwnet 
WaUceTy  therefore,  could  hot  have  had  any  plausible  pretext  Car 
askittg,  at  this  time,  for  any  further  indulgenee,  or  to  be  allowed 
to  come  in  and  sustain  the  equity  upon  which  the  injanction  had 
been  gnmted.  But  WMer  has  been  dead  more  than  twenty  years ; 
and,  during  all  that  time,  and  vrhen  this  decree  was  passed^  thcne 
was,  in  fact,  no  one  to  whom  notice  could  have  been  given  by 
these  defendants  to  revive,  or  have  the  injunction  dissolved*  A 
notice  entered  on  the  docket  would  have  been  nugatory  end  a  mere 
waste  of  time^  So  that  if  it  conkl  not  have  been  Resolved  with« 
out  notioe  of  any  kind,  after  snob  a  lapse  of  time,  it  must  hsfve 
been  allowed  to  stand,  in  effect,  as  a  perpetual  injnnetion.  I  am 
therefese  of  opinion,  that  under  sooh  cireumntanoes  the  geaat  lapse 
of  time  must  of  itself  be  deemed  a  snficient  ground  t»  entitle  any 
ct  the  surviving  parties,  or  the  representative  of<  a  deAndentv  to 
daim  and  move  for  an  inmfediate  and  totd  dissolution  ot  the 
injnnctien.  (l) 

It  has  been  urged,  however,  that  as  Cbsanevs  was  (Mriginatiy  a 
party  with  Wakh  in  diis  bill  by  which  they  jointly  ashed  to  have 
Smfth  and  Lfnck,  the  vendors,  decreed  to  refund  the  putnhase 
money  which  had  been  paid  to  them,  on  the  ground,  that  the 
oonsidemtion  oi  the  whole  contract  w9a  fraudulent  and  had  Ailed, 
Ins  representative  was  tboefiNre  a  necessary  party,  without  whom 
there  could  be  no  valid  decree  or  regular  dissolution  of  the  injunc* 
tion. 


(k)  Griffith  V.  Bronaugh,  1  Bland,  547.— (0  Wniia  v.  Tales,  8  Cond.Cha.  Rep.  512. 
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But,  ilthottgh  dKjr  ttlgfht  b«  dlowed*  to  join,  it  "wtig  m>t  tnKlbp«ii«> 
sably  necessary  tliat  both  Wal$h  and  Oasenave  sliould  hav^  been 
originany  made  pMtiea  to  this  iuit.  The  cdndidefaHoik  ef  idl  the 
h6nd9  wa^i  certainly  one  and  indiTibtble,  as  regarded  all  th^  dektk^ 
danta  who  hfeld  and  darm^  payment  of  them ;  and  that  ootMidienH 
tion,  being  jmit,  irhen  pot  in  iamie,  muat  stand  or  fidl  as  regatfda 
flietti  all.  The  relief,  however,  asked  by  Wakh  and  Camnof^ej  wati 
Mt  no  neeessaiilyand  indisHoIubly  eonjotned;  they  did  not  d^ 
tfre  fSktit  title  throngh  a  conreyance  fhmi  several,  some  of  v^h'om 
were  not  parties  to  the  suit ;  (in)  nor  did  they  or  eillier  of  them 
ask  the  dtetribution  of  a  fund  in  ^Hrieh  fhey  or  eMier  cff  them, 
iridi  others,  claitted  a  right  to  paMiiiipate.  (ti)  Ekher  of  Ibem, 
wMiotrt  prejudice  fo  the  other,  might  have  waived  tt^  benefit  of 
any  substantial  ground  of  refief  in  this  ease,  of  which,  both  might 
have  taken  advantage.  If  ftetr  bonds  had  been  tainted  with 
usury,  a  plea  of  usury  sustained  in  favour  of  one  would  not,  of 
kidfj  be  a  bar  to  a  recoveky  against  the  other,  who  did  ilot  choose 
fo  rdy  on  any  such  defence,  {o)  Where  a  party  rests  his  right 
to  rritef  or  recovery  against  several  upon  die  validity  of  a*  claim  or 
consideration,  which  is  inseparably  common  to  tiiem  ail,  in  such 
case  tlie  decree  would  be  palpably  idconsisfent  which  ahould  grant 
relief  against  one  and  not  against  another,  upon  the  ground  that 
the  same  claim  or  consideration  was  goiod  as  to  one  and  bad  as  tn 
aMtfier.  (p)  But  wfaeire  several  obligora  have  a  ground  of  relief  or 
defence  of  ivfaieh*  all  may  take  advaarlage,  that  niief  or  defence 
tiof  certniidy  be  aft^eitai  o^  waived  by  any  one  without  prajudiee 
to  another  of  them,  (q)  So  hefe,  if  the  consideration  of  this  pnv^ 
chase  had  so  ftdlad  aa  to  enable  both  WiU$k  and  Cbsmims  to  olailn. 
a  rduni  of  fbt  purchase  money  :from  Anytf4  and  Lpuhj  the  court 
mi^t  gnoit  reKef,  or  sustain  the  defence  cmT  iMrthy  er  of  either  Wabk 
or  Quenave  as  against  Smyth  and  Lynch  ;  but  as  SmyU$  and  Lynch 
must  daim-  togi^ther  under  the  sataae  considerAtien,  its  invalidEty 
most  he  esteMished  as  to  ettch,  since  the  oooft  must,  upon  Ihat 
groilnd,  gnmt  Ae  same  rdief  to  both  off  them. 

Hence  as  Widih  aud  ChssfMOS  msght  each  be  relieved  separate^* 
without  prejudice  to  the  oAer,  or  to  the  iatereetaof  these  (kfcn«^ 
dantSy  it  was  not  indispensably  necesMpy,  that  they  abookl  b6th 

(SI)  Dttidfidge  «.  Wariitogtoii,  S  Petm,  S76.^(ii;  Hunt  •.  Widiliffi,  S  Pttei* » 
aia.— (o)  Sdwyn'f  N.  P.  SB2.— (^)  Liagsa  v.  HeaiefffOD,  1  Bland,  SSS^(f  | 
WMooft  V.  CbiistM,  4  H.  and  McH.  887. 
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cpiae  -or  be  brought  before  the  court  as  paorttes  to  this  suit,  althonig^ 
thqr  nuc^t  well  have  been  permitted  to  sue  together,  (r) 
.  It.  would  seem  from  the  litde  interest  taken  in  the  matter  by 
Otftnam^  for  it  appears  that  he  never  swore  to  the  bill  nor  joined  in 
^  iaiiunctipn  bond,  that  he  was  by  no  means  very  earnest  in  as- 
suming the  position  taken  by  Walgh;  and  his  administrator  Walker^ 
it  would  seem,  had  refosed  or  neglected  to  concern  hipiself  about 
the  afiair  in  any  way  whatev.ec  Upon  the  whole,  I  am  of  opinion, 
that  this  decree  may  well  stand  as  it  does,  binding  the  interests  of 
Wdsh  alone. 

The  petitioner  asks  to  have  th/e  injunction  reinstated  and  the 
case  reheard,  as  a  nepe^sary  means  of  protecting  the  interests  which 
the  creditocs  of  his  intestate  have  in  the  proceeds  of  a  certain  tract 
of  land,  in  the  manner  described  in  the  award  exhibited  by  him. 
But,  that  award  was  made  in  a  suit  betw^n  Samuel  MoaU^  trustee  of 
James  Walker^  an  insolvent,  against  Robert  WaUh;  and  the  convey- 
ance directed  by  that  award  was  to  be  made  to  that  trustee  of  Walker; 
consequently,  that  trustee,  and  not  this  petitioner,  is  the  representa- 
tive of  the  creditors,  who  alone^  by  the  terms  of  the  award,  are  to 
be  benefited  by  the  continuance  of  the  injunction.  This  petitioner 
is  CSa»enave'«. administrator,  he  represents  him  alone,  and  is  con- 
sidered in  equity  as  a  trustee  for  the  benefit  of  Casenave^s  creditors 
and  next  of  kin.  The  award  secures  no  benefit  to  them,  but  to  the 
ereditors  of  Jwnes  WaUeery  the  insolvent  surviving  partner  of  Cbss- 
nave.  This  award,  dierefi»e>  secures  tio  the  administrator  of  Catey 
fMHw.no  beneficial  interest  whatever.  And  putting  aside  that  docu- 
ment, the  petitioner  has  shewn  no  assets  nor  any  interests  of  his 
intestate  which  can  be  protected  by  hkfi  alone  either  for  creditors 
or  next  of  kin ;  and  which,  if  he  should  not  be  let  in  {»  a  party  to 
this  suit,  can  be  in  any  way  affected  by  the  decree  or  the  dissolu- 
tion of  the  injunction. 

It  is  alleged  in  the  petition,  that  irreparable  injury  will  be  done 
to  die  ftofia  jSde  purchasers  without  notice  of  the  lands  bound  by 
the  judgment  rendered  against  the  plaintiS^  if  the  injunction  be 
dissolved  without  giving  them  an  opportunity  of  being  heard,  and  of 
producing  testimony  in  support  of  the  injunction. 

But  those  judgments,  being  liens  of  record,  were  in  themselves^ 


(r)  FiaUy  v«  Bank  U.  6.  11  Wheat.  804;  Minor  9.  Tlis  Bfechuiiec  Bank  of 
AlsnaMt,  1  Psten>  47}  The  Mechanics  Btnlc  of  Alexandria  e.  Seton,  1  Peteiv. 
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notice  to  those  purchasers ;  and  they  being  no  way  concerned  with 
this  matter  in  controversy,  farther  than  as  they  Toluntarily  inToWed 
themselves  in  its  consequences,  by  purchasing  the  lands  wfaick 
were  so  bound,  they  can  have  no  right  to  come  in  as  parlies,  or  to 
have  a  rehearing  of  the  case.  If  the  lands  which  they  purdiaaed 
had  been  the  immediate  subject  of  controversy  in  this  suit,  pending 
which  they  had  purchased,  then  that  Ks  pendens  would  deariy  have 
been  such  a  notice  to  all  such  purchasers  as  eflectuaOy  to  bind  them 
to  abide  by  the  event  of  the  suit,  without  having  the  privilege  ef 
being  admitted  as  parties  to  it  in  any  manner  whatever,  (s)  B«t 
those  purchasers  of  the  realty  do  not  complain ;  and  even  if  they 
did,  the  personal  representative  of  Ckuenave  cannot  be  allowed- 1» 
come  here  as  the  bearer  of  their  com[^ints ;  and  there  is  no  faeic 
or  devisee  to  whom  Castnav^s  real  estate  passed  on  his  deaths 
asking  to  be  let  in  as  parties,  or  to  have  this  decree  rescinded  and 
the  case  reheard,  for  the  protection  of  their  interests  or  of  those  of 
any  one  who  claims  tinder  their  ancestor  or  devisor.  This  deeree 
therefore  cannot  be  disturbed  for  any  such  puipose. 

The  petitioner  alleges,  that  if  permitted  to  come  in  as  a  co^pbin-^ 
tiff,  he  could  and  would  obtain  sufficient  proof  to  establish  the 
matters  set  forth  in  the  bill.  He  does  not  pretend  to  have  dis- 
covered any  testimony  which  was  not  known  to  him  in  time  to 
have  had  it  produced  and  used  at  the  hearing  of  the  case ;  nor 
does  he  in  any  manner  account  for  the  very  great  negligence  of 
Casenttney  or  of  his  administrator  Walhefy  or  of  those  who  must 
have  had  a  legal  and  beneficial  object  in  sustaining  Caunaoe's 
interests,  if  any  he  had  after  the  death  of  Walkery  he  never  having 
attempted  to  come  in  and  bring  before  the  court,  that  sufficient  and 
competent  testimony  which  he  now  says  he  bdieves  may  be 
obtained  for  that  purpose. 

If  such  general  and  loose  allegations  as  these  were  to  be  deemed 
sufficient  ground  to  open  a  decree  and  to  grant  a  rehearing  of  the 
case,  there  would  be  no  end  to  litigation.  It  is  a  most  incumbent 
duty  of  the  court,  to  take  care  that  the  same  subject  should  not  be 
pot  in  a  course  of  repeated  litigation,  and  with  that  view,  to  require, 
of  jparties  reasonably  active  diligence  in  the  first  instance,  (t)  If  the 
representative  of  Casenavey  or  those  by  whom  it  was  fit  to  have  his 
interests  taken  care  of  after  his  death,  had  used  any  ordinary  dili- 


(t)  The  Mcclianics  Bank  of  Alexandria  v.  Seton,  1  Peten,  299.—- (/X  Young  r. 
KeigUy,  16  Vet.  851. 
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gtace,  they  ceitaioly  miglrt  Itave  brought  before  the  coqit  in  this 

suit,  in  a  liourae  of  thirty-twp  yearsi  ix^hipb  has  elasped  since  hi^ 

deifbf  eveiy  partiola  of  tb^t  competent  and  sufficient  teptimoqy 

ivfaieb  the  petitioner  says  might  even  yet  be  obtained.     It  is  not 

tomigfa  tq  shew  that  injustice  has  been  done  in  any  instance,  evei^ 

supposing  a  oas«  of  ibat.sort  to  baye  been  exhibited  by  the  peti^ 

tioner,  bat  that  it  bas  been  done  under  ciiounstances  which  ajutbo- 

rise  the  court  lo  interfere.    The  court  mt»t  see  that  injustice  has 

been  done,  not  Baere)|y  through  the  inaltentiou  pf  a  p^rty,  but 

tlMt  owing  to  some  peeuiia?  state  of  things,  he  could  not  have 

aooner  availed  bin&self  of  bis  means  of  relpef ;  that  he  was  ignorant 

•f  his  proo£i,  or  that  the  matter  qn  which  be  relies,  could  not  havci 

beeb  aeoner  at  otherwise  brought  befbi^  a  court  of  justice  for  ^d- 

judieation«  («)    la  fine,  I  am  entirely  satisfied  that  dke  prayor  of 

the  piethioner  ought  not  to  be  granted. 

Wbereupon  it  is  Ordered j  tbat  the  said  petition,  filed  by  John 
flVnifi,  administrator  de  bam$  non  of  the  late  Stephen  Casenape^ 
and  also  the  said  supplemental  petition,  be  and  the  same  are  here- 
by dismissed,  witb  costs  to  be  taxed  by  the  register. 


TESSIER  V.  WYSE. 


A  creditor  is  not  bound  to  use  actiTe  diligenee  agtlntt  hfe  debtor.    The  plaintiff  in 
a  enditof^s  suit  is  not  bound  to  allege  and  shew,  tbat  be  bad  used  any  degree  of 
active  diligence*  or  tbat  tb*  personal  estate  of  bis  deceased  debtor  was  insufficient 
to  pay  bis  debts  in  order  to  have  bis  xeal  estate  sold  for  tbat  purpose.    Tbe  suft- 
clency  of  tbe  personal  estate  of  the  deceased  to  pay  bis  debts,  giving  tbait  ground 
'  of  equity  upon  which  tbe  leaity  is  saved  for  tbe  benefit  of  tbe  heir  or  devisee,  it 
is  with  him  alone  to  allege  and  shew  tbat  ftict    The  liability  of  heirs  as  teire- 
(anants,  and  the  equity  between  tbem  as  to  contribution.  Where  tbe  obligor  binds 
himself  and  bis  heirs,  tbe  land  descended  is  liable  in  tbe  hands  of  the  hair ;  but 
'  if  there  be  personal  estate,  and  the  heur  pays  the  debt,  he  may  be  reinbuised. 
froai  snob  personalty,  upon  the  ground  of  its  being  the  primaiy  and  naturyd  fund 
Ibr  the  payment  of  debts.    The  cases  in  which  tbe  parol  shall  demur  during  the 
infimcy  of  a  party. 
In  1  creditor's  suit,  by  a  bond  credftor.  independeafly  of  any  statatery  pioi|si<p» 
tbe  personal  estate  was  always  first  nppliedi  as  ftr  as  it  would  ^  to  save  the 
realty;  and  tba  statute  making  lands  liable  to  be  taken  in  execution  and  sold  for 
the  payment  of  debts,  bas  made  no  alteration  as  to  any  creditors  in  that  respect; 

■ . .  Ill---'-  — 

(11)  Bateman  e.  Willoe,  1  Scho.  &  Lefir.  204;  Kemp  e.  Squire,  1  Ves.  206 ;  Stananl 
V.  Rc^gers,  4  Hen.  &  Mun.  4d9 ;  Winston  9.  Johnson's  ezecutftrs,2  Mud.  806 ;'  Erwin 
V.  Vint.  6  M un.  267. 
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payment  fiom  the  realty  in  no  other  way  than  by  a  creditor^a  suit  in  equity.  The 
act  of  Assembly  which  anthorizes  the  aa!e  of  land,  vrUh  the  consent  of  the  guar- 
(Banof  tb«  infant,  does  nothing  more  tbtn,  so  ftor,  to  qnaK^  tie  inftal'a  priiilQgv 
to  havs  thfl  pvol  lo  tenir.  Tbe  sevvna  a<ti  of  AaaamUy  relative  to  the  nodie 
of  prottBeding  by  or  against  an  infant,  where  a  suit  at  law  abatei  |>y  death ;  and 
relative  to  the  administration  of  assets,  have  made  no  alteration  in  the  law  as  to 
the  Tq;iiti  of  creditors,  or  u  to  the  mode  of  proceeding  in  a  creditor^  suit.  Tim 
oaly  aateml'  alUrttioii#f  IIib  prt-»xisiiiig  law  made  by  the  a<t  of  Assembly  in 
ni»&Uk  to  tbf  sals  of  real  estate  descended  or  devised  to  infants,  is  that  of  hav- 
ing virtually  abolished  an  infant's  privilege  of  having  the  parol  to  demur  in  a  cre- 
ditor's suit  The  protisicns  of  the  act  of  Assembly  allowing  creditors  to  obtatu 
safisftction  from  the  esdientaMe  eitate  of  tbefar  deMor,  do  not  affect  their  rights* 
or  any  mode  of  proeeeding  as  against  lits  beiis  or  devisees.  Where  the  then  de- 
fendants are  entitled  to  both  personal  and  real  estate,  the  making  of  the  personal 
representatives  of  the  deceased  debtor  a  party  may  be  dispensed  with. 
In  a  creditor's  suit,  even  if  the  bill  should  be  dismissed  as  to  the  faeiis,  yet  relief 
magr  be  hud  egainst  the  adnimstfator  to  the  eitent  of  the  assets  in  bis  hands. 
The  decree  lor  a  sale  virtually  pots  the  estate  under  the  protection  of  the  court; 
and»  theieibre,sn  injunction  may  be  granted  to  stay  waste.  The  mere  lact  of  an 
infants  having  attained  his  fun  age  is  not  a  ground  Ibr  rehearing  fai  a  cttdltar's 
suit  Althoogh  n  io&nt,  who  attains  his  Mi  sgoi  pending  a  suit*  may  b*  allowed 
Is  oeme  ia,  as  of  covise,  and  demitf«  plead,  or  ai)sireri  yet  he  cannot  be  pennittad 
to  do  so  in  a  creditor's  suit  after  a  decree. 

This  bill  was  filed  on  the  16th  of  June,  1826,  by  John  TesHer 
and  Samuel  Smith  a|id  James  A.  Buchananj  trading  under  the  firm 
of  S»  Smith  ijr  Buchanatiy  against  John  M.  WyUy  William  A. 
Wysej  Eliza  Wyse^  Margarefta  Wyse^  Edward  Wyse^  Mxcholas  H. 
Wyse^  Matilda  Wyse^  Francis  0.  WysCy  Joseph  MUndeVy  and 
George  Riston.  The  bill  states,  that  William  Wyse  was  indebted 
to  the  plaintiffs  S.  Smith  ^  Buchanany  in  the  sum  of  $2,737  48, 
for  sundry  matters  properly  chargeable  in  account;  that  William 
Wyse  made  his  will  in  the  following  words: 

^Balt^ore,  I2t)|  March,  1814,  having  at  this  perilous  moment  of 
mj  life  committed  myself  to  the  care  of  Almighty  God,  whom  I 
trust  ^11  receive  my  soul,  I  have  only  to  request  my  affectionate 
'Wife  and  son  John^  in  case  of  a  deficiency  of  my  estate  to  support 
*  and  educate  my  children,  that  my  real  estate,  and  now  known  by 
the  name  of  the  Beer  Park,  be  disposed  of  for  the  maintenance  of 
said  children,  under  the  direction  and  management  of  my  wife 
Rachel,  and  John  Wyse.^ 

The  bill  further  states,  that  William  Wyse  afterwards,  on  the 
first  of  April,  1814,  died  so  indebted,  seised  and  possessed  of  a 
large  real  and  personal  estate,  leaving  a  widow  Rachel  Wyse,  and 
these  defendants  John  JIf.,  William  •/?.,  Eliza^  Margarettay  Ed- 
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ward^  Mcholas  H.yMaHUa  and  Francis  0.  Wyse^  his  children  and 
heirs  at  law;  that  this  his  will  was  proved  according  to  law  on  the 
12th  of  April,  1814,  and  administration  with  the  said  will  annexed 
was  thereupon  granted  to  his  widow  Rachel  Wyse^  who  took  pos- 
session of  his  personal  estate  accordingly;  and,  by  her  first  ac- 
count, passed  on  the  29th  of  June,  1816,  shewed  a  balance  of 
assets  then  in  her  hands  of  $6,712  34,  and  that  the  testator's 
widow  and  son  John  M.  Wyse^  filed  a  petition  in  this  court,  ad- 
mitting the  claim  of  the  plaintiffs  S.  Smith  Sf  Buchananj  and  pray- 
ing for  the  sale  of  the  real  estate  as  mentioned  in  the  wiU.     Upon 
which,  on  the  first  of  October,  1816,  it  was  decreed  accordingly, 
that  the  lands  be  sold ;  but  that  the  decree  still  remained  unexe- 
cuted.    The  bill  further  states,  that  the  plaintiff  S.  Smith  4r 
Buchanany  being  indebted  unto  the  plaintiff  T^sner,  in  the  sum  of 
$4,500,  on  the  22d  of  January,  1820,  assigned  to  him,  in  part 
satisfaction  thereof,  their  claim  upon  the  estate  of  William  Wyse^ 
deceased,  which  then  remained  wholly  unpaid ;  and  which  claim, 
although  passed  by  the  Orphans  Court,  the  administratrix  being 
then  unable  to  pay,  she,  on  the  same  day,  gave  her  bond,  with  the 
defendant  John  M.  Wyse  as  her  surety,  to  the  plaintiff  Tessiety  for 
the  payment  of  $4,325,  with  interest  thereon,  in  one  year  from  that 
time,  that  being  the  amount  of  both  principal  and  interest  of  said 
claim  then  due ;  for  which  bond  the  plaintiff  gave  a  receipt ;  but 
the  said  bond  was  accepted  by  the  plaintiff  Tessiery  as  an  indul- 
gence and  benefit  to  the  lepresentatives  of  the  testator,  it  being 
expressly  understood  and  agreed  by  the  parties,  that  the  said  obli- 
gation should  not,  in  any  way,  invalidate  or  destroy  the  plaintiff 
Tessier^s  claim  against  the  estate  of  the  testator ;  that  the  bond 
not  being  paid  when  it  became  due,  the  plaintiff  Tessier  brought 
suits  upon  it.;  and  at  March  term,  1822,  of  Baltimore  County 
Court,  the  administratrix  Rachel  Wyse^  and  this  defendant  John  M. 
Wyse  J  confessed  judgments,  but  the  bond,  from  which  alone  the 
precise  sum  due  could  be  ascertained,  having  been  lost,  the  defi- 
nite amounts  were  never  entered  up,  and  those  judgments  there- 
fore still  remain  altogether  inoperative.     The  bill  further  states, 
that  on  the  16th  of  May,  1822,  the  defendant  WUliam  A.  Wyse^ 
being  indebted  unto  the  defendant  Ristony  in  the  sum  of  $2,000, 
the  said  Rachel  WysCy  with  the  defendants  John  M.  WysCy  William 
A.  WysCy  and  Eliza  WysCy  mortgaged  their  respective  interests  in 
the  real  and  personal  estate  of  the  testator  to  secure  the  payment 
of  the  same  to  the  defendant  Ristan;  that  afterwards  Rachel  Wyse 
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deputed  this  life ;  and  after  her  death,  on  the  16tb  of  Juiy^,  1823, 
letteis  of  administration  de  bonis  nan^  with  the  will  annexed  of  the 
testator  WiUiam  Wyn,  deceased,  were  granted  to  the  defendant 
Josqph  AUendeVj  who  retufned  an  inventoiy  and  appraisement 
amounting  to  (2,293 ;  that  the  difference  which  appears  to  be  due 
to  the  testator's  estate  between  the  balance  in  the  account  rendered 
^bj  ttie  said  adininistratrix  Rachel  Wyse,  and  the  amount  of  assets 
letoraed  by  (he  administrator  Alknderj  was  expended  in  the  main- 
tenance, support  and  education  of  the  testator's  children. 

Whereupon  the  bill  prayed,  that  the  administrator  de  bonis  non^ 
might  set  forth  and  declare  what  had  become  of  the  personal  estate 
of  the  testator;  that  the  said  receipt  might,  be  delivered  up  to  be 
cancelled ;  that  the  mortgage  to  Biston  might  be  set  aside  in  favour 
of  these  plaintiffs ;  that  the  defendants  or  such  of  them  as  were 
liable  therefor,  might  be  ordered  to  pay  the  plaintiffs'  claim ;  or  in 
default  thereof,  that  so  much  of  the  real  and  personal  estate  of  the 
testator  as  might  be  necessary  for  the  satisfaction  thereof  be  sold ; 
and  that  the  plaintiff  might  have  such  other  relief  as  the  nature  of 
their  case  might  require* 

On  the  8th  of  August,  1825,  the  defendant  Riston  put  in  his  an* 
swer,  in  which  he  says,  he  cannot  admit  that  the  testator  was 
indebted  to  the  plaintifis ;  but  he  admits  that  the  testator  made  his 
will  and  died  about  the  time  stated,  leaving  a  widow  who  admi- 
nistered on,  and  took  possession  of  his  estate ;  and  also  left  the 
children  as  mentioned  in  the  bill.  This  defendant  says  h^  knows 
nothing  of  the  bill  of  complaint  referred  to  as  havings  been  filed 
in  this  court.  But  he  admits  that  a  bond  was  given  as  stated, 
which  he  avers  was  received  by  the  plaintiff  Tessier,  in  full  satis- 
&ction  of  his  claifn  i^nst  the  estate  of  the  deceased.  This  de- 
Sendant  also  admits  the  recovery  of  the  judgments ;  but  does  not 
admit,  that  they  are  inoperative  by  reason  of  the  loss  of  the  bond 
itf  which  he  knows  nodiing.  This  defendant  moreover  admits, 
that  the  mortgage  was  made  to  him  as  stated ;  that  Rachel  Wyse  is 
dead;  that  after  her  death,  administration  de  bonis  non  was  granted 
to  the  defiuidant  JlUender ;  but  he  does  not  admit,  that  the  said 
difference  in  the  amount  of  the  personal  assets  was  expended  in 
the  inaintenance  and  education  of  the  children  of  the  deceaseds 
And  finally,  this  defendant  submits,  that  by  the  negligence  and 
misconduct  of  the  plaintiff  Tesner,  he  has  lost  all  right  to  demand 
any  portion  of  either  the  real  or  personal  estate  of  the  testator ;  and 
that  his  only  remedy  is  against  the  person  of  the  defendant  John 
M.  Wyse  or  his  estate,  if  he  has  any,  &c. 
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The  defendants  BUza  WffMe  and  MtMrgarBUa  WffH^  M  Ae  3^ 
of  September,  1825,  put  in  their  answer,  in  which  they  admits  that 
their  fiitfaer  made  his  will  and  died  seised  and  possessed  of  real 
and  personal  estate,  leaying  the  children  as  mentioned,  and-  a  widow 
to  whom  administration  was  granted,  and  who  took  possession  of 
the  personal  estate  aecordingly.  They  state,  that  a  part  of  th# 
real  estate  was  sold  under  the  decree  mentioned  in  the  bill,  and  the 
proceeds  of  the  sale  applied  to  the  mamtenanoe  of  the  children  of 
the  deceased.  But  they  expressly  deny  that  the  dlsfendant  Tetrn^ 
erer  had  any  claim  against  the  testator,  either  as  assignee  or  other- 
wise ;  and  they  say  they  do  not  know  the  amount  of  the  claim  of 
S.  Smith  if  Buchanan. 

On  the  same  day  the  infant  defendants  EduHtrd^  Jfichalai  Ay 
Matilda^  and  Francis  0.  Wyse^  put  in  their  answer  by  (kenr  guar-* 
dian,  ad  Mem,  in  which  they  admitted  the  will  and  death  of  the 
testator  as  Stated,  and  hoped  tfiat  the  court  would  protect  their 
rights. 

The  defendant  AStnderj  by  his  answer,  filed  on  the  14fh  of  De* 
cember,  1825,  admits  the  will,  the  death  of  the  testator,  the  admt^ 
nistration  to  Rachel  Wysty  her  possesion  of  the  personalty,  the 
making  of  the  mortgage  to  the  defendant  Ristonf  the  death  of 
Rachel^  and  the  granting  of  administration  de  bond  nan  to  himself^ 
and  the  inventory  returned  by  him  as  stated  in  ttie  bUI.  He  also 
admits,  that  the  testator  was  indebted  to  S.  Smiih  fy  Buchanany 
but  does  not  know  the  amount ;  nor  do^a  he  know  any  thing  of 
the  Bss^ment  of  their  claim  to  the  plaintiff  Tessier;  and  he  de^ 
nies  that  he  has  any  evidence  of  that  claim  in  his  possession* 

On  the  13th  of  April,  1826,  the  defendant  John  M.  Wj/ee  filed 
his  answer,  in  which  he  admits,  that  the  testator  was  indebted  tio 
S.  Smith  if  Buchanan;  that  he  made  his  will,  and  that  after  hia 
death,  administration  was  granted  to  his  widow  AtrA^/  IVV^e,  who 
is  since  dead;  and  that  the  teistator  left  the  children  and  died 
seised  and  possessed  of  real  and  personal  estate,  as  set  forth  in  the 
bill ;  that  a  decree  was  obtained  for  the  sale  of  the  real  estate  o# 
the  deceased,  as  directed  by  his  will ;  and  about  sixty  acres  tX  it' 
was  sold,  and  the  proceeds  thereof  appropriated  to  the  benefit  of 
his  children ;  and  that  a  mortgage  was  made,  as  stated,  to  the  de- 
fendant Riston.  This  defendant  further  states,  that  it  was  agreed 
between  the  plaintifis  Rochet  Wyte  and  this  defendant,  that  in 
ooosideration  of  the  plaintiff  TesHer^s  delivering  to  &  StnUh  ^ 
Buchanan  their  note  held  by  him',  they  would  assign  to  him  their 
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daiiD  Upon  the  testator,  for  whidi  Us  then  administratrix  Rachel 
li^e  and  this  defendant  were  to  give  their  bond  for  the  amount 
thereof,  including  principal  and  interest  up  to  that  time;  which 
note  was  aeoordioglj  deHvered,  assignment  made,  and  bond  given 
by  them  and  received  by^tbe  plaintiff  Tessier^  in  full  satisfaction  of 
bis  claim  against  the  estate  of  the  testator;  and  that  the  plaintiff 
T\nsier  never  received  the  assignment  of  the  account  and  claim  of 
8.  Smith  ^  Buchanauy  with  a  view  of  demanding  payment  of  the 
esftate  of  the  testator;  and  that  the  said  account  and  claim,  with  a 
receipt  thereon,  was  in  the  possession  of  this  defendant,  but  has 
been  mislaid  by  him  and  cannot  now  be  found.  This  defendant 
admits,  that  suits  were  brought  and  judgments  obtained  on  the 
bond,  as  stated. 

The  defendant  WUKam  A*  Wyst  filed  his  answer  on  the  36th  of 
April,  1826,  in  which  he  admits,  that  the  late  WSUam  Wyse  made 
bis  will ;  that  after  his  death,  administration  was  granted,  &c.  as 
stated  in  the  bill.  This  defendant  also  admits,  that  the  testator 
was  indebted  to  S.  Smiih  4*  Buchanan;  but  puts  the  plaintiff  to 
the  proof  of  the  account:  He,  however,  expressly  denies,  that 
ihe  claim  of  &  Smith  fy  Buchanauj  was  by  them  assigned  to  the 
plaintiff  Tet rier,  or  that  he  now  has,  or  ever  had  any  such  claim  as 
the  real  estate  ^ich  descended  to  this  defendant  from  the  testator, 
can  legAllj  or  equitably  be  chargeaUe  with ;  nor  have  S.  Sknith  ^ 
Buekanan  now  any  claim,  legal  or  eqoitaUe,  against  the  said  real 
estate.  This  defendant  admits,  tioit  a  part  of  the  real  estate  of 
the  deceased  was  sold  under  a  decree  of  this  court,  and  the  piro- 
ceeds  thereof  applied  to  the  maintenance  and  education  of  his 
drildren* 

To  these  answers  the  plaintiffs  put  in  a  general  replication ; 
upon  which  commissions  were  issued,  under  which  prooft  were 
taken  and  returned.  From  the  testimony  it  appears  that  WUKant 
WjK  made  his  will,  and  died  seised  of  real  estate,  consisting  of 
houses,  and  a  wharf  in  the  city  of  Baltimore,  and  of  a  fiurm  in 
Baltimore  county ;  and  possessed  of  a  considerable  amount  of  per^ 
sonnl  property,  leaving  a  widow  and  chHdren,  as  stated  and  named 
in  the  bill ;  Aat  administration  with  his  will  annexed  was  granted 
to  his  widow  Rachel  Wyse^  who  on  the  23d  of  July,  1814,  te^ 
tamed  an  inventory  of  his  personal  estate,  consisting  of  negr6 
slaves,  cattle,  farming  utensils,  honsiehold  furniture,  merchandise, 
and  other  articles,  amounting  to  $6,735  25 ;  and  by  her  first  ac- 
count, passed  on  the  29th  of  June,  1816,  she  admitted,  she  bad 
5  V.3 
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assets  then  in  her  hands  to  the  amount  of  $5,712  34.  The  daioi 
of  &  Smiih  tf  Buchanan^  and  the  assignment  of  it  to  Teuiar; 
the  giving  of  the  bond  by  Bachtl  Wyte  and  John  M.  Wyse 
to  Tessiery  not  as  a  payment,  but  merely  as  a  collateral  security,  as 
stated  in  the  bill,  were  fully  established'  by  several  witnesses.  It 
was  also  shewn,  that  judgments  had  been  confessed ;  but  that  they 
remained  ineffectual,  as  stated,  because  the  bond  had  been  lost  Iqr 
fte  attorney  of  the  plaintiff  Tessier.  It  was  further  shewn,  that  a 
mortgage  had  been  made,  as  stated,  to  George  Biston.  That  ia 
the  petition  filed  by  Rachel  Wyse  and  John  JM.  Wyse  in  this  court, 
£9r  the  sale  of  the  testator's  real  estate,  called  Deer  Park,  it  was 
stated,  that  S»  Smith  If  BwJianan  had  a  claim  against  his  estate ; 
and  that  after  the  payment  of  that  claim ;  deducting  the  commis- 
sions to  the  administratrix ;  and  the  widow's  third,  the  other  two* 
thirds  left  for  the  support  of  the  children,  would  be  wholly  inade- 
quate for  that  purpose;  so  that  their  interests  and  necessities 
required  a  sale  of  the  lands  as  directed  by  the  testator.  On  the 
1st  of  October,  1816,  a  decree  was  therefore  passed  directing  a 
sale;  which  sale,  as  admitted  by  the  answers  of  some  of  the  defen- 
dants, was  accordingly  made.  It  was  further  shewn,  that  Rachd 
Wyte  was  dead ;  that  administration  de  bonis  non^  with  the  will 
annexed,  had  been  granted  to  Joseph  AUender;  who  on  the  23d  of 
January,  1824,  returned  an  inventory  of  the  property  which  had 
come  to  his  hands,  amounting  to  $2,293,  consisting  of  negro 
slaves,  cattle,  household  furniture,  and  some  other  articles. 

lih  September^  1830. — ^Bland,  ChanceUor. — This  case  standing 
ready  for  hearing,  and  having  been  argued  by  the  plaintiff's  soli- 
citor, and  submitted  without  argument  by  the  solicitor  for  all  the 
heirs  of  the  late  WiUiom  Wyse^  and  no  solicitor  appearing  for  the 
odier  defendants,  before  the  close  of  the  sittings  of  the  term  ac- 
cording to  the  rule,  the  proceedings  were  read  and  considered* 

The  claim  of  the  plaintiff  Testier^  as  stated  in  the  bill,  has  been 
fully  established.  But  the  defendant  Riston^  in  his  answer,  alleges, 
that  the  plaintiff  Tessiery  by  his  negligence  and  misconduct,  has 
lost  all  right  to  any  portion  of  either  the  real  or  personal  estate  of 
the  testator;  and  that  his  only  remedy  is  against  the  person  of  the 
defendant  John  M.  Wyse.  And  the  defendant  WiUiam  A.  Wyse^ 
denies  that  S.  Smith  Sf  Buchanan  now  have,  or  ever  had  any  sudk 
claim  as  the  real  estate  of  the  testator  could  be  charged  with. 
From  these  allegations  it  is  clear,  that  these  defendants  do  not 
rely  upon  the  statute  of  limitations,  or  any  lapse  of  time  as  a  bar 
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to  the  plaiotiff^s  claim.  And  so  &r  as  these  or  any  other  allega- 
tioiis  of  any  of  these  defendants  may  be  understood  to  rely  upon 
the  fkct,  as  stated  by  the  defendant  John  M.  WytCy  that  the  plain- 
tiff Tesmer  receiyed  the  bond  in  full  satisfaction  of  his  claim 
against  the  estate  of  the  deceased,  it  is  met,  and  so  totally  dis*> 
proved  by  the  testimony,  that  there  is  not  left  even  a  plausible 
pretext  for  any  such  defiance  to  rest  upon.  But,  it  would  seem  to 
be  intimated,  by  these  allegations ;  and,  perhaps,  it  was  intended 
to  be  relied  on  as  a  defence,  that,  as  the  plaintiff  Testier  might 
have  obtained  satisfaction  from  the  personal  estate  of  the  deceased, 
he  has  now,  by  his  negligence  and  misconduct,  lost  his  right  to 
have  xeeonne  to  the  deceased's  real  estate. 

The  nature  of  the  negligence  and  misconduct  of  the  plaintiff 
IVsster,  thus  relied  on  as  a  bar  to  his  claim,  hare  not  been  dis- 
tinctly described ;  but,  from  all  the  circumstances  of  the  case,  it  is 
evident,  that  none  can  be  imputed  to  him,  other  than  that  of  hav- 
ing  Ailed  to  exert  more  active  diligence  for  the  recoTery  of  his 
claim,  either  against  the  personal  representatives,  or  the  heirs  of 
his  deceased  debtor,  or  both  of  them. 

But  a  creditor  is,  under  no  circumstances,  bound,  in  behalf  of 
his  prinoipal  debtor,  to  use  any  degree  of  active  diligence.  Gon- 
sideriBg  the  debt  as  an  incumbrance,  or  as  an  inconvenience  in 
any  way,  it  is  in  the  power  of  the  debtor  at  pleasure,  to  remove  it 
by  making  payment  according  to  the  terms  of  his  own  stipulation. 
If  the  creditor  should  remain  inactive  so  long  as  to  afford  a  legal 
presumption,  that  the  debt  had,  in  truth,  never  existed,  or  had  been 
paid,  the  debtor  may  protect  himself  by  relying  on  the  statute  of 
limitations,  or  the  lapse  of  time  as  conclusive  evidence  in  support 
of  such  presumption  in  bar  of  the  plaintiff's  daim.  Apart  £ron 
the  statute  of  limitations,  or  lapse  of  time  as  a  bar,  upon  which 
none  of  these  defiendants  have  relied,  no  debtor  is  ever  permitted 
to  complain  of  the  mere  inactivity  of  his  creditor.  And,  unless  in 
cases  nrfiere  a  creditor  can  be  charged  as  a  trustee,  guilty  of  a 
breach  of  trust  in  not  daiming,  his  merely  neglecting  to  sue  can 
never  be  imputed  to  him  as  a  wilful  defiiult,  or  as  injurious  con- 
duct towards  any  one.  (a) 

Here  the  dd>tor  is  dead,  and  the  claim  is  made  against  his  per- 
sonal rqiiesentative,  and  his  heirs  in  respect  of  the  personal  and 


{a)  Heath  v.  PereiTal,  1  P.  Wni.  688;  Powell  v,  Evami,  6  Yes.  889;  Wright  v. 
» 6  Yes.  726;  Tebbt  v.  Carpenter*  1  Mad.  Bep.  280. 
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real  assets  which  have  come  to  thdr  hands.  It  is  a  mortgagee 
from  some  of  the  heirs,  and  an  heir  who  makes  this  defence 
against  this  claim. 

As  regards  the  mortgagee,  it  is  perfectly  clear,  that  he  might, 
at  any  time,  hare  sued  for  and  recovered  bis  claim  by  bill  for  a 
foreclosure  and  sale,  or  otherwise ;  or  he  might,  by  a  creditor's 
euit,  have  called  before  the  court  the  creditors  of  the  deceased, 
in  order  to  have  the  property,  so  for  as  it  had  been  mortgaged  to 
him,  relieved  from  fbeir  prior  claims,  by  having  them  satisfied  or 
refected,  so  as  to  have  the  surplus  applied  in  satisfaction  of  his 
claim.  This  mortgagee  cannot,  therefore,  be  permitted  to  com- 
plain of  the  negligence  of  this  creditor,  when  it  is  so  perfectly 
obvious,  that  he  might  have  had  him  called  before  the  court,  and 
thus  compelled  to  receive  satisfaction  for  his,  this  mortgagee's, 
benefit.  It  is  equally  well  settled,  that  a  next  of  kin  or  heir  may, 
by  a  creditor's  suit,  have  the  personal  and  real  estate  administered 
in  equity,  in  order  to  have  the  estate  cleared  of  the  claims  of  ere- 
ditors,  so  that  what  remains,  may  be  at  once  awarded  to  him,  or 
distributed  among  all  such  next  of  kin  or  heirs  of  the  deceased. 
And,  consequently,  it  is  no  less  clear,  that  a  next  of  kin,  or  an 
heir,  can  in  no  way,  be  allowed  to  complain  of  the  mere  negli- 
gence of  a  creditor  in  not  enforcing  payment  from  the  personal  or 
real  assets  of  his  deceased  debtor,  (b) 

And  even  supposing  these  defendants  to  stand  in  any  way  as 
sureties  for  the  payment  of  this  debt  to  the  plaintiff  Tessier;  then, 
as  sureties,  they  might  by  a  bill  quia  timet^  have  compelled  these 
plaintiflb  to  have  sued  and  obtained  satisfaction  from  the  person 
first  liaUe,  or  from  the  proper  fund,  so  as  to  save  them,  these 
defendants,  harmless.  Therefore,  considered  even  as  sureties, 
these  defendants  cannot  complain  of  the  mere  forbearance  of  their 
creditors;  and  thus  have  shewn  no  cause  to  impute  to  these 
plaintiflb  negligence  or  misconduct  of  any  kind  whatever. 

Perhaps  these  defendants  by  the  charge  of  negligence  and  mis- 
conduct, and  by  the  averment,  that  the  plainttfl^  have  no  ancb 
claim  as  the  testator's  real  estate  can  be  charged  with,  intend  to 
take  defence  upon  the  ground,  that  having  failed  to  aliegfe  and 
shew  the  insufficiency  of  the  personalty,  the  real  estate  of  the  tes- 
tator cannot  be  made  liable  for  the  payment  of  this  debt.  This 
is  a  case  in  which  a  creditor,  in  behalf  of  himself  and  other  credi- 

(6)  Hammond  v.  Hammond,  a  Blaad,  WJ, 


TBS6I&R  V.  WnE.  37 

tors,  cfadrns  a  right  to  obtain  satie&ction  from  the  whole  estate  of 
bis  deceased  debtor,  leaviBg  the  burthen  to  be  adjusted,  as  between 
the  real  and  personal  estate,  as  the  law  may  allow,  without  prqu« 
dice  to  his  or  anj  other  creditor's  claims  to  relief. 

The  question  then  is,  whether  it  is  necessary  in  a  creditor's  suit, 
like  this,  that  it  should  not  only  be  shewn  at  the  hearing,  but 
distinctly  stated  and  charged  in  the  bill  of  complaint  itself,  that 
the  personal  estate  was  insufficient  to  pay  all  the  debts  of  the  de- 
ceased, and  that  the  plaintiff  had  used  all  due  diligence  in  endea- 
Touiing  to  obtain  payment  from  the  personalty,  to  enable  him  to 
obtain  satisfaction  by  a  sale  of  the  real  estate  ? 

It  is  no  less  essentially  necessary  in  a  Court  of  Chanceiy,  than 
in  a  court  of  ccnnmon  law,  that  a  plaintiff  should  distinctly  set 
forth  eyery  &et  and  circumstance  which  constitutes  that  title  upon 
which  he  asks  relief.  The  forms  of  proceeding  in  Chancery,  are, 
in  general,  not  so  precise  as  at  common  law ;  but  the  severd  facts 
which  constitute  a  plaintiff's  title  to  relief  are  matters  of  substance 
which  no  court  of  justice  can  dispense  with ;  they  must,  therefore, 
be  clearly  shewn  according  to  the  prescribed  forms  of  the  tribunal. 

It  has  long  been  universally  understood,  that  all  the  property  of 
a  debtor,  real,  as  well  as  personal,  without  distinction  or  preference, 
was  liable  in  one  form  or  other  to  be  taken  in  execution  and  sold 
for  ibe  payment  of  his  debts.  The  necessity  of  applying  to  a 
court  of  equity  to  set  aside  ccmveyances  or  other  obstructions 
fraudulently  thrown  in  the  way  by  a  debtor,  not  being  regarded  as 
an  exception  to  the  general  rule.  The  death  of  a  debtor  is  never 
allowed  to  impair  the  obligation  of  his  contract  as  respects  his 
estate,  or  in  any  way  to.  alter,  or  lessen  the  liability  of  his  pro* 
perty.  (c) 

In  a  creditor's  suit,  instituted  fi>r  the  purpose  of  having  a  de- 
ceased debtor's  whole  estate  administered  in  equity,  the  requiring 
all  his  representatives,  his  executor,  or  administrator  with  his 
heirs  or  devisees  to  be  brought  before  the  court,  has  never  been 
deemed  necessary  upon  any  ground  afiecting  the  title  of  the  credi« 
tor;  or  upon  any  principle  having  any  injurious  bearing  whatever 
upon  the  creditor's  rights.  During  the  life-time  of  a  debtor,  his 
creditor,  who  has  obtained  judgment  against  him,  cannot  be  bin-* 
dered  or  delayed  in  the  recovery  of  his  debt,  by  being  obliged  to 
take  first  one  species  of  property,  and  then  another,  in  execution, 
m  order  to  obtain  satisfaction ;  since  there  is  no  one  kind  of  a 
'■ '  --. . .  I 

(c)  Owen  r.  Davies,  1  Yea.  82. 


9B  TEaaiEa  v.  WYse. 

debtor's  property  which  is  privileged  from  being  taken  in  execution 
until  another  has  been  exhausted.  It  is  clearly  not  necessary,  in 
any  case,  during. the  life  of  a  debtor  to  exhaust  his  personal  estate 
as  a  means  of  coming  at  his  realty,  (d) 

But  if  the  objection  now  taken  be  well  founded,  then  it  neces- 
sarily follows,  that  the  death  of  a  debtor  materially  curtails  the 
ri^ts  of  his  creditors ;  since  on  that  event  a  creditor's  title  to , 
relief  must  depend  not  merely  upon  the  fact  of  his  debtor  having 
left  property  enough  to  pay  all  his  debts ;  but  upon  the  fact  of  its 
being  alleged  and  shewn,  that  his  personal  estate  is  insufficient  for 
that  purpose ;  and  also  upon  its  being  alleged  and  shewn,  that  he, 
the.  plaintiff,  had,  with  all  due  diligence,  endeavoured  to  obtain 
satisfaction  from  the  personal  estate  of  the  deceased;  in  order 
thereby  to  lay  a  foundation  whereon  to  proceed  against  the  realty. 

Hence  it  follows,  if  this  proposition  be  correct,  that  the  rights 
of  a  creditor  are  materially  affected  by  the  death  of  the  debtor. 
If  the  law  be  so,  as  between  creditor  and  debtor,  then  it  is  cer- 
tainly true,  according  to  the  general  rule,  that  a  plaintiff  must  set 
forth  every  fact  which  constitutes  any  material  portion  of  the  title 
upon  which  he  asks  relief,  that  he  should,  in  a  creditor's  suit,  ex- 
pressly allege  and  shew,  that  the  personal  estate  of  his  deceased 
debtor  was  insufficient  to  pay  his  debts ;  and  that  he  had  used  all 
due  diligence  in  endeavouring  to  obtain  payment  from  his  personal 
estate  to  enable  him  to  obtain  a  sale  of  his  real  estate  for  that 
purpose. 

The  matter  here  presented  is  one  of  much  importance,  since  it 
is  not  confined  to  a  mere  form  of  practice ;  but  involves  the  rights 
of  creditors  generally ;  and  therefore  requires  to  be  fully  investi- 
gated and  carefully  considered. 

According  to  the  common  law,  as  between  individuals,  lands 
vrere  in  no  way  liable  to  be  taken  in  execution  and  sold  for  the 
payment  of  debts,  (e)  This  total  exemption  of  real  estate  from 
any  such  liability,  it  is  said,  was  a  necessary  consequence  of  the 
principles  of  the  feudal  system,  which  system,  softened  and  di- 
vested of  most  of  its  odious  and  pernicious  principles,  having 
been  incorporated  into  our  code,  {/)  lands  were,  in  like  manner, 
exempted  here  as  in  England  from  being  taken  in  execution  and 
sold  for  the  payment  of  debts,  {g)    According  to  the  feudal  sys- 

(d)  Hanson  o.  Barnes,  8  6.  &  J.  858.— («)  Bac.  Abr.  tit  Execution  A.— (/) 
Chart.  Maryl.  art.  5,  18 ;  Kilty  Rep.  146,;  1786,  ch.  45.  s.  1 ;  Calvert's  lessee  v. 
Eden,  2  H.  &  McH.  279,  866.— (f)  KUty  Rep.  144. 
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tern  a  feudatory  was  not  pennitted  to  alien  the  land  so  held  by 
hifliybot  was  bound  as  tenant  to  render  certain  services  to  the  king 
ibr  the  benefit  of  the  public ;  and  therefore  it  was  held  to  be  con- 
trary to  the  nature  of  the  tenant's  holding,  and  prejudicial  to  the 
government,  as  interfering  with  the  public  revenue,  to  suffer  the 
land  to  be  taken  in  execution  and  sold  for  the  payment  of  his 
ddits;  and  also,  because,  looking  to  the  inalienable  nature  of  his 
real  estate,  it  could  not  be  presumed,  that  he  had  been  trusted  by 
his  cvedttors  any  further  than  with  a  view  to  his  personal  estate. 
These  reasons,  it  is  obvious,  ceased  when  the  principles  of  the 
feudal  system  were  so  far  relaxed  as  to  allow  to  the  fee  simple 
owner  of  land,  an  absolute  and  unqualified  right  of  alienation  at 
his  pleasure;  nevertheless,  the  exemption  was  continued  in  full 
feroe.  (&)  But  apart  from  these  reasons  for  exempting  land  from 
being  taken  in  execution,  derived  from  the  feudal  system,  it  is 
said,  that  a  creditor  was  not,  by  the  common  law,  permitted  to 
take  away,  by  execution,  the  possession  of  his  debtor's  lands ;  be- 
cause it  would  hinder  him  from  following  his  husbandry  and  tillage 
which  are  so  beneficial  to  the  commonwealth,  (i)  This  being  a 
reason  for  the  exemption  derived  from  the  nature  of  things,  applies 
as  forcibly  now  and  here  as  at  any  former  time  or  other  place. 
And  although  it  may  be  admitted  to  be  by  no  means  a  sufficient 
cause  for  a  total  exemption  of  lands  fi-om  being  taken  in  execution ; 
yet  it  is  certainly  reasonable,  that  lands  should  not  be  so  levied 
upon  and  sold  as  materiaUy  to  interrupt  their  cultivation,  or  endan- 
ger the  loss  of  a  then  growing  crop,  {j) 

In  England,  the  common  law  was,  in  this  respect,  so  far  altered 
as  to  allow  the  lands  of  a  debtor  to  be  taken  under  an  elegit  or 
otherwise,  and  delivered  to  the  creditor  at  an  extended,  or  esti- 
mated annual  value,  until  the  whole  debt  was  paid.  Those  English 
statutes  were  introduced  and  practiced  under  in  Maryland;  but 
none  of  them  authorized  the  selling  of  lands  so  taken  in  execution 
in  like  manner  as  personal  property,  {k)  In  all  cases,  where, 
according  to  those  English  statutes,  lands  might  be  taken  in  exe- 
cution and  extended,  the  judgment  gave  to  the  plaintiff  a  general 
lien  upon  such  lands  as  the  defendant  then  held,  or  at  any  time 

(A)  8  Blac.  Com.  41S,  420.— (i)  2  Inst.  894.— (/)  Rawlings  v.  CarroU,  1  Bland, 
7S,  note;  Dorsey  v,  CampbeU,  1  Bland,  865;  Swan  v.  Swan,  3  Exch.  Rep.  448. — 
{k)  11  Ed.  1;  18  Ed.  l,c.  18;  18  Ed.  3,8tat.  8;  27  Ed.  8,  c.  8  and  9;  86  Ed.  8, 
e.7;  28  Hen.  8,  c.  6;  2  Inst.  894;  8  Blac.  Com.  418,  420;  Kilty  Rep.  148,  144, 
151 ;  1715,  ch.  28,  8. 6. 
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afterwards  acquired  while  tibe  judgment  remained  in  fbrce.  (I) 
And  consequently,  if  the  defendant  died  after  judgment,  and  be* 
fore  execution  or  satisfaction,  the  ptaintifT  might,  as  it  would 
seem  in  England,  and  certainly  here,  without  first  pik>ceeding 
against  the  executor  or  administrator  to  obtain  satisfaction  of  hia 
judgment,  at  once  sue  out  a  scire  facias  against  the  heirs  and  terre- 
tenants  of  the  land  descended ;  and,  upon  no  good  cause  being 
shewn,  have  execution  against  the  lands ;  and  thus  enforce  pay-* 
ment  from  the  real  assets,  although  there  might  be  more  than  a 
sufficiency  of  personal  estate  of  the  deceased  to  discharge  all  his 
debts,  (m) 

But  as  those  English  statutes,  which  gave  the  right  to  have  the 
lands  extended  for  the  satisfaction  of  debts,  comprehended  all  the 
lands  of  the  debtor,  it  therefore  followed,  that  if,  on  hit  death  aUber 
judgment,  his  lands  passed  into  the  hands  of  several,  who,  because 
of  their  being  alike  liable,  were  entided  to  contribution  from  each 
other,  they  should  be  all  summoned  by  scire  facias;  and  if  any  one 
of  the  several  heirs  should  be  within  age,  the  parol  should  demnr 
as  to  all.  (n)  This  right  to  contribution  is  an  equity  arising  be- 
tween those  who  are  alike  liable,  because  of  the  real  assets  in  their 
hands.  It  is  therefore  only  necessary,  that  the  creditor  should 
merely  have  them  summoned,  to  enable  each  defendant  to.  obtain 
justice  for  himself  as  against  the  others,  without  {mjudice  to  the 
claim  of  the  creditor ;  since  it  rests  with  the  defendants  alone  to 
insist  upon  and  have  the  contribution  adjusted  among  themselves  ; 
for,  if  they,  or  any  of  them,  on  being  summoned,  fail  to  pleady 
that  they  are  not  liable,  or  that  there  are  others  who  are  liable,  md 
who  have  not  been  warned ;  or  to  shew  the  extent  of  the  contribu« 
tion,  the  plaintiff  shall  have  his  judgment  against  those  oaJy  who 
have  been  warned,  which  will  be  conclusive  against  them,  (o) 

But  by  the  common  law,  where  a  debtor,  by  a  writing  under 
1m  hand  and  seal,  binds  himself  and  his  heirs  for  the  payment  of  a 
debt  and  dies,  leaving  real  estate  to  descend  to  his  heir,  9ueli  heir 
is  bound,  in  respect  of  such  real  assets  descended,  for  the  payment 
of  the  debt.    And  sueh  bond  creditor  may,  at  his  election,  sue  the 

(I)  2  Inst.  469 ;  Jefferson  v.  Morton,  2  Saiind.  6;  Uderkill  v.  Deyereiix»  2  Sannd. 
69, 71;  Harris  v.  Saandera,  10  Com.  Law  Rep.  S78.~(m)  Bricknold  v.  Owen,  Dyer* 
208,  pi.  15;  Stilemao  v.  Ashdown,  Amb.  16;  Panton  v.  Hall,  Cartb.  106;  2  Harr, 
Ent.  444,  749,  763,  767,  755.— (n)  Co.  Litt.  290;  Bac.  Abr.  tit.  Execution,  B.  2, 
4 ;  Sir  William  Harbert's  Case,  3  Co.  13.— (o)  Bac.  Abr.  tit.  Scire  Facias,  C.  6 ; 
Michel  V,  Croft,  Cro.  Jac.  506;  Jefferson  v.  Morton,  2  Saund.  8,  note  10;  ATenll' 
V.  Wade,  10  Cond.  Chan.  Rep.  49S. 
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heir,  INT  tke  ^zeenlor  or  adminiitrator  of  Ike  deceased  drt>tor.  So 
tkat  if  the  executor  has  assets,  and  the  heir  also  has  assets,  it  is 
still  at  the  eleetion  oi  the  creditor  to  have  his  debt  of  either  the 
one  or  the  other  as  he  pleases.  In  the  suit  against  the  heir  it  is 
BOt  neceesaiy  to  allege,  that  the  executor  has  bo  assets ;  for  even 
if  he  has  a  safficieDoy  of  assets,  it  is  no  defence  for  the  heir.  On 
the  plaintiff's  estaUishiDg  his  claim  he  may  have  judgment,  that  all 
the  lands  8»  descended  be  exteniedf  at  an  estimated  annual  value, 
and  delivered  to  him  to  hold  until^  his  debt  is  paid.  And  whe» 
the  beb  has  paid  debts  to  the  value  of  the  land  he  may  hold  it 
diMsharged  from  all  other  claims  of  the  creditors  of  his  ancestor. 
But,  in  soch  case,  if  any  one  of  the  heirs  be  an  infant  tlie  parol 
shaH  demur  as  to  all  until  such  minor  attains  his  full  £^e.  This  is' 
a  mode  of  proceeding  given  by  the  common  law  to  a  specialty  cre- 
ditor against  the  heiss  of  the  deceased  debtor,  by  "which  such  a  cre- 
ditor's title  to  obtain  satisfaction  from  the  property  of  the  deceased 
is  thus  extended  indiscriminately  over  the  whole  of  his  real  and 
personal  estate,  {p)    But  if  the  heir  pays  such  a  bond  debt  of  his 

(|»)  Davy  «•  P«p9r«f  Plow.  4W ;  Lasoa't  Case»  Dfur*  SI,  pk  St ;  QinrUs  9.  Ca* 
ptil.  Dyer,  204,  p.  1;  Sif  William  HatiMfrt*i  Case,  8  Ca.  IS;  Davit  v.  CbwcteiMi, 
a  Ler.  ISf ;  Haigtit  v.  Langhatn,  S  Ler.  SoS»  t04i  BacUi^  a.  NigMliigaK  I 
8lnBg«»  eS9;  Siritti  #.  Aagal;  7  Mod.  41;  StUMDtQ  a.  AaUo«to,  Ai^  Ml  Sfatta* 
tas  9.  Cfasir,  a  Atk.  SSS)  Bm».  Akw.  til.  Hair  and  Aa««0lar,  F;  S Uarr.  Eat.  lOS. 

.  AmsMoir  v.  RAWLnvt Wh  jSugvtt,  1«96.— Jowles,  doaeftior.-^WiMRaa, 

Imtlofcffa,  that  ii  to  «ay,  on  th«  Wk  day  of  Noveaibtr,  isa4»  Joha  Andevaon,  of 
Dorehaalar  cooniy^,  planter,  did  aAiWt  Ilia  Mil  af  aomplafint,  in  «a«  aoaouaaUa 
Goart  af  Ciiaa««iy>  againat  Jolitt  Raadlnfi  aon  and  bafir  of  Jolw  KMrKaa  of  tfaa 
aiid  ceaaty,  plaaieri  daceaaid,  tberalijr  aattinir  ibrtli,  tM  wiiaKas,  tlM  raid  Jobn 
BawliBa  tlie  fattier,  waa,  in  Ilia  Ilfo-tliDa,  seised  tad  possessed  of  a  prireef  of  taad, 
caHedTbe  [nkerltanoe,  lyiagoa  the  aastsidaof  CbesapaakaMy.amIdd  SMaaaiii* 
aUtf  of  Btaekfvator  ii¥<w,  in  DoMbcalea  aiaiiaty,  afoMild,  wbaaa  IIms  at*  in  tba 
saM^tl  aicpfwaed»  coalaiaiag,  aad  Wd  aet  Ibr  three  taaadrsd  aarasy  dMre  ar  lease 
and  that  the  said  John  Rawlins,  the  father,  did,  in  his  lift^ftoie,  foisft .'  aboot  th^ 
j9m  of  oar  Lont  ISSo,  Ibrthe  toasilwatioB  of  taa  thoasaad  poanda  oTIobacea^  to 
biBKtha  said  /ahb  IUi#liiis,  wall  and  troly  paid,  hy  tha  said  Jabu  Aadcraaii,  tha 
cMSpMnaar,  afasad  to  aeit  aad  ciwaay  tha  said  thvea  haadred  iusres^  called  Tha 
Inhailtniae,  to  tha  aald  aaiaphdaaiit,  bis  heiia  aad  assigns  ftrarev.  Aad  abo,  that 
ha,  (be  said  John  Aawllos,  would,  hi  some  short  tina  after,  by  hialseM;  ar  hia  at- 
tamey  theraaata  adthariaM  and  appolattd,  laaka  to>  tba  wM  adiaplalaant  a-iiai 
eaavayaoeaoflhaaiMaewaidtof  tobMr»tabeadknawledgadaB*raaaf4ad  iatlibaald 
Gsaafy  Cowa  af  DansbBSler  aaoiity  alhreMid ;  but,  that  bafti«  tha  said  convayaaea 
waa  perfected,  he,  the  said  John  RawHns,  died,  leaWag  John  Rawlbis,  hia  sea  and 
heir,  an  InlhDt,  nndar  the  age  of  twenty-one  yean,  by  reason  whereof  the  saiff  eoia- 
piafaiant  eaald  na<  haire  a  gaed  estita  made  to  him  of  the  said  threa  baalred  ifoias  ef 
lead,  M  tia  said  Mm  Jtawlias,  tha  son,  sbaidd  be  of  lUII  aga.  Aad  wheiaafe,  John 
Raimaa,  tba  aoo,  bdn^  satiifledi  that  tba  said  compHihiant  had  bbnght  and  pidd  fcUr 

6  V.3 
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ancestor)  then  be  may,  by  bill  in  equity^  upon  ibe  gnMiiid^  that  fbe 
personal  estate  is  tbere  considered  as  the  primary  and  natural  fund 
for  the  payment  of  debts,  obtain  reimbursement  from  the  pensonal 
estate,  if  any,  in  the  hands  of  the  executor  or  administrator,  (q) 

If  however,  a  specialty  creditor  to  whom  the  heir  is  bound,  in* 
stead  of  suing  at  law,  files  his  bill  in  equity  to  obtain  satisfactiony 
by  having  the  whole  estate  of  his  deceased  debtor,  real  and  per- 
sonal, administered  in  equity  for  the  benefit  of  himself  and  All  (^tber 
creditors ;  and,  for  that  purpose,  as  he  must,  calls  before  the  CQurt 
the  executor  or  administrator  with  the  heir  and  devisee^  if  any,  of 
the  deceased,  the  court  will,  having  both  funds  under  its  imme- 
diate and  absolute  control,  without  any  material,  delay  or  injury  to 
the  creditors,  order  the  personal  estate,  as  the  primary  and  natural 
fund,  to  be  first  applied,  as  far  as  it  will  go,  in  satisfiaction  of  the 
debts;  and  thus,  at  once,  place  the  burthen  where  it  ought  to  ifsst; 
without  allowing  the  creditors  to  enforce  payment  from  the  heir^ 
as  at  law;  and  then  leave  him  to  seek  reimbursement  from  the 
personal  estate,  (r)    But  if  any  one  of  the  heirs,  or,  according  to 


the  said  land,  did  therefore  aasare  the  said  compiainuit»  that  as  soon  as  he  came  to 
age  he  would  confiim  Uie  said  land  to  the  said  complainant  and  his  heirs  forfrTer, 
m  aferesaid.  And  whereas,  the  said  John  Rawlins  being  since  arrired  to  full  age, 
hath  been  leqaeated  bf  the  oonplniBattt  to  eeal  aMl  exeeate  a  foed  and  legal  eea- 
veyanee  of  the  said  land  to  the  said  oompltiunt,  and  dolh  not  ahtolatdjr  deny  (o  do 
the  same ;  bat  is  wilUng  to  do  it  to  the  said  complainant  and  his  heirs  foievtr ; 
provided,  he  may  be  saved  hamless  from  bis  ftther's  creditors.  Ahd  forassaach  as 
the  Mid  coaphiiiaBt  haikh  thereihte  pmyed  Ibr  Ihe  deeree  of  this  hononrabie  eoart 
to  force  the  said  John  BawiUai  to  toiipleta  the  said  eoavegranee  to  ^  cottptoioMit. 
And  forasmttch  as  the  said  John  Rawlins  by  his  letter  directed  to  the  vegistef  of  tUs 
hODoarable  court*  here  in  court  produced  and  dated  August  the  ISth,  160S,  has  de* 
olamd,  that  he  eiwiis  the  Aaid  three  hundred  «cres  to  have  been  l>ougbt  frsm  hie 
ftther  John  RawliBs»  deoaaasd,  by  the  complaiaeat,  and  thai  he  u  ooBteot»  that  a 
decree  of  this  honourable  court  ahull  paas»  tbM  the  said  John  AAdessoa  owgr  tare 
the  said  land  to  him  and  his  heirs  forever. 

TUs  honourable  court  upon  hearing  the  whole  matter  in  the  bill  and  letter  afore- 
said coatained,  do  ofeder«  a4iidge  and  deene,  that  the  said  John  Rawlias  shall  exe- 
cute to  the  ssid  John  Anderson^such  deed  and  eonveyanoe  of  the  sai4  thraa  hudrsd 
acres  of  land,  as  the  said  counsel  of  the  said  complaintnt  shall  devise  pr  direct  for 
the  eoafimiag  the  same  to  him  and  his  heirs  forever^  with  genertl  wamiity.  And 
in  tfett  mean  time  the  said  conplaiaant  to  hold  and  e^joy  the  said  land  free  from  all 
iacnmbKaoces  whatsoevery  to  him  and  hia  heiifl  forever*  aocosding  to  the  original 
contract  made  between  the  said  complaiuaat  and  the  fother  of  the  said  John  fiawUas. 
as  in  the  UU  is  mentioned.— CRoRMry  PrcuMngi^  lib:  F.  C.  fil.  SOSu 

<f)  Howell  V.  Price,  Plec.  Cha.  477;  S.  G.  GUb,  R#p.  106;  Armitage  v.  Metca)f» 
1  Cha.  Ca.  74 ;  Anonymous,  2  Cha.  Oa.  4 ;  Popiey  o.  Popley,  2  Cha.  Ca.  84 ;  Wol- 
Stan  a.  Aston,  Hard.  011 ;  Edwards  a.  Warwick,  2  P.  Will.  175 ;  Rootle  a.  Rlua4eU» 
la  Ves.  018.— (r)  Plunket  a.  Penson,  2  Atk.  01 ;  Madox  a«  Jaokaoiu  a  Atk,  408*    . 
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our  act  of  Assembly,  any  other  persoD  claiming  the  real  estate  by 
porchase,  be  a  minor,  be  cannot  be  compelled  to  answer  the  suit, 
but  the  parol  shaQ  demur  as  to  all,  until  each  infant  attains  his 
fiill  age.  (s) 

It  must,  howerer,  be  borne  in  mind,  that  this  mode  of  adminis- 
tering the  assets  of  a  deceased  debtor,  by  applying  his  personal 
estate  first  to  the  payment  of  his  debts,  can  only  be  done  on  a 
creditor's  bill  filed  in  this  court ;  and  according  to  all  the  authori* 
ties,  it  is  only  adopted  here  for  the  purpose  of  pirerenting  that 
circuity  of  action,  which  would  be  occasioned  if  the  creditor  were 
permitted  to  obtain  satisfaction  from  the  real  estate,  and  tho'ebj 
leave  the  heir  to  take  his  place,  and  go  against  the  personalty  for 
rambnraement.     It  is  founded  upon  that  equity  alone,  which  sub* 
sists  between  the  real  and  personal  representatives  of  the  deceased, 
to  have  the  personal  estate,  as  the  primary  and  natural  fund  for  the 
))ayment  of  debts,  first  applied  for  that  purpose.    And  being  an 
equi^  which  arises  only  as  between  the  heir  and  executor,  it  is  one 
by  which  the  rights  of  a  creditor  can  in  no  way  be  afiected,  and 
witii  which  he  can  have  no  concern ;  since  it  is  well  settled,  that 
n^n  the  establishment  of  his  claim  in  point  of  fact,  he  has  a  clear 
legal  right  to  enforce  satisfaction,  at  his  election,  from  either- the 
heir  or  the  eKecator.    The  court  has  bat  two  points  to  consider. 
Fkstj  that  there  is  a  debt  presently  due — and  secondly,  not  to  sell 
real  estate,  white  there  is  personalty  available.    But  this  does  net 
mean,  that  if  debts  are  due  to  the  estate,  the  creditor  is  not  to  be 
ntiafied  vatH  A^y  are  coHected.    The  court  will  order  immediate 
application  of  such  fhnds  as  are  immediately  avaUable,  and  then 
resort  to  the  real  estate,  without  waiting  for  the  coming  in  of  ciber 
peimMl  effects,  which  may  become  capable  of  being  applied 
wMlia  a  shorter  or  longer  period  of  time,  (f) 

And,  therefore,  as  it  is  not  necessary  at  law  for  a  creditor  to 
fbaad  his  title  to  recover  upon  any  allegation  or  proof,  that  the 
tKseiitor  has  not  a  sufficiency  of  assets,  (u)  so  it  cannot  be  neces- 
sary, that  he,  the  creditor,  should  make  and  sustain  any  such  alle- 
gation to  enable  him  to  obtain  satisfaction  out  of  the  real  estate 
by  the  aid  of  a  Court  of  Chancery.  On  the  contrary,  according  to 
the  'Eoglwh  precedents,  so  far  from  the  creditors  alleging  an  insuf- 
ficieaeyof  the  personal  estate  for  the  payments  of  debts,  as  a  feun- 

;  I  I 

■    ■  ■  I  ■         ■         ■  !»  ■  —  -     .  .     ■  ■      ■  ■ -  I  .        I     I  ■  .  .1  - 

(•)  ITSa,  ch.  U,  f.  1«;  Co.  Utt.  SSO;  8  BUc  Com.  SOO;  Markal's  Ou0^  n 
Co.  4.^(1)  dtamorrii  v.  Bingham,  12  Cond.  Chan.  Rep.  264.— («)  Davy  v»  P0py«, 
Plow.  48a. 
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dattion  for.a  sale  of  die  rctolty  for  tkat  pm-pese^  it  ie  Uiere  iieually 
charged,  in  a  creditor's  biU|  tliat  tbe  deceased's  personal  estate 
was  more  than  aef&eient  to  satisfy  all  bis  debts,  as  well  tbose  dee 
by  specialty  as  by  simple  contract,  &c.;  but,  that  if  the  persone) 
estate  be  iasufficient,  that  then  the  specialty  debts  be  paid  out  of 
the  deceased's  r^l  estate,  tjiat  tbe  executor  account;  that  the  real 
estate  be  sold,  &c«  And,  ooAseqoentlyi  in  all  suah  cases,  if  it  be 
supposed,  that  there  are  personal  assets  whi^h  mqr  be  qnplied  in 
aid  of  the  realty,  the  issue,  as  to  that  fact,  founded  on  this  equity^ 
meat  be  pnesented  by  the  h^;  and  be  miide  up  between. him  and 
^  esrecutor  or  admbistrator  alone^  as  it  elearly  lays  with  the  heir 
otdy  to  allege  and  shew  that  faet  for  his  own  benefit;  whioh  if  he 
falls  to  do^  the  creditor^  whose  legal  rights  canot  in  any  wny  he 
itaifiaired  or  oonlrolied  by  the  oourt,  mast  be  allowed,  to  ehtain 
fttyment  by  a  sale  of  the  realty,  (w) 

.  Thes  bti^od  the  law  of  Maryland  until  tbe  year  ITSS,  wbc^  tbe 
Britiafa  pariiameot  passed  an  est,  by  which  it.  was  decbrady  Mbat 
from  tend  after  the  said  twenty-ninth  day  of  Septemberi  one  thou* 
aand  seven  hundred  and  thirty-two,  the  houses,  lands,  negmsa  and 
^er  her^dituments  and  real  estates,  iiituate  or  being  within  any 
«(f  •  the  stiid  plantations  belonging  io  any  person  indebted,  shall  be 
Hable  to  and  ehurgeaUe  with  all  just  debts,  dnties,  and  dewattdt 
of  what  nature  or  kind  soevery  owing  by  any  such  person  te.  ki$ 
majesty^  or  ^ny  of  his  subjects,  and  shall  and  may  be  assets  for  the 
eitisfeelioa  thereof)  in  like  manner  as  real  estatea  are  by  the  law  of 
£n|^and  liable  to  (he  satisfaction  of  diebts  due  by  bted  or  other 
epeeisky,  and  shall  be  subject  to  the  like  remedies,  proceedings 
and  process  in  any  eourt  of  law  or  equity,  in  any  of  the  said  plan^ 
lalions  respectively  for  seizings  •extending,  sCilQing  or  disposing  of 
any  ftuch  houses,  lands,  negfoes  and  other  heseditamcastsnnd H9i 
estates,  towards  tbe  satisfaction  of  such  debts,  duties  and  deSaaeds, 
and  ia  like  oaanner  as  personal  estates  in  any  of  the  said  planta* 

(«)  Waktia  9.  Afltoa,  Hard.  511 ;  Afionynoof •  S  Cha.  Ck.  4 ;  V^ef  v.  Vophf^ 
2  GftUL  Ca.  84;  Mead  v.  Hide,  S  Vern.  120;  Tipping  v.  T^piag.  1  T,  W)a.7aS; 
Edwards  v.  Warwick,  2  P.  Will.  175;  Knight  v.  ^nigfat,  8  P,  Will.  882;  Anony- 
moDS,  9  Mod.  66;  Williams  v,  Williams,  9  Mod.  299;  Lutklns  Lei^h,  Ca.  Tem. 
TSlb.  54;  Oaltim  *.  Haaeoek*  2  Atk.  48i;  StUamaii  •.  AsMo^n.  2  Atk.  SSS; 
WaUfiBr  V.  Jackaon.  2  Atk.  624;  Daoi«l  v,  Skipwitti,  2  Bio.  G.  C.  105;  lUwe  ?. 
Bant,  Dick.  151 ;  Hamilton  ».  Worlej,  2  Vcs.  jun.,  68;  Aldridge  r.  Wallscoart,  1 
Ban  8c  Bea.  812 ;  2  Foab.  286;  WHI.  £zrs.  1042 ;  2  Harr.  Pnc.  Cha.  828 ;  2  Newl. 
Pes.  C^  1S{  WIIKs*  Eq.  Plaa.  22B$  Claamorrib  p.  Bisghna,  12  Goad.  Chan. 
Rap.  254. 


tioDt  rtspeeliydy  am  MobMd^  estbndtd^  voU  or  4ii9#led  of  for  tkd 
MljflbctioD  of  debts.'-  (x)         .     • 

niis  Britith  fliAtutie  wm.  ifiist  iotrodne^dt  used  and  pnietised  ua^ 
der  ham  abaut  the  year  lt40^  tuid  has  beao  ooatinued  in  full  /ope4 
ever  nnce.  (y)  The  piwiaua  EogUab  atetutes  whioh.  g§va  tba 
lighl  to  have  kttda  taken  m  exaGnUos  and  ddiyared.  la  tba  cceditox 
at  as  axfteaded  «Mraal  value  nntU  the  debt  waa  paid,  if  ^l  ^ir- 
tarily  repaaled  bj:  this  act,  yet  having;  f^tms  redtedyaa  iiifrifoc^ 
er  aoBBparativaly  bo  iaaffaotaal,  ware  never  veaorted  to  after  the  ion 
tradsetioa  ef  tfaia  tetitte;  no  prarions  legialative  eoactnieiit  had 
eqaeaaly  aothoriaed  a  ciodJIor.tQ  hare  hia  debtor'a  leada  takea  in 
caacntkai  and  mklAt  the  pajrnent of  tha  debt;  ahboui^' ji  ia^aaad 
that  tiie  OouA  of  Ohaaceij  wbuU^^uader  eoai^xireMawtaiieei^  adade* 
rate  tke  payaMal  of  Ae  debt  by.effdeaing.a  eale.of  a  nmetyyor  aa 
arachas  might  have  been  estfeadrdatila^*  (n)  Thia  8(MUteae^ 
moved  all' diSoolty^  in  thatxeapect^  by>pattilg  aimpie  oMtraetand 
bond  ereditais  open  the  wme  fiietbgi^  and  by  allowing  the  real  ear 
tale  ta  be  aeiaed  aadaaU/fecthe  aatiafaietianof  debt  in  like  OMumar. 
aa  pencmal  catate. 

Undet  diis  law  it  toeaasi  Ikovever,  to  have  been  alwaya  con^ 
aiderad  here,  that  en  beat  should  not  be  held  liable  to  an  aelion  ei 
eotmaoB  law  by  a  simple  ooabact  eiieditorv  meiely  ia  tespect  of 
the  jieai  eatate  daaceaded,  (a).and  tharafoiie,  aa  the  statute  had  ecKn 
pieesiy  dachHPad>  thatithe  real  ealafaa  shbuU  be.liaUe  toi^lili  debta.ia 
Kke  maamr  aa  laal  eatates  w^rei)y  the  laiw  of  £afland.  liaUe  .^ 
the  iyatia€ftatien  of:  debta  dna  bjT  bond»  it.  neeeaaarily  feHowedt  thatr 
ai^ple  eoalraet  ereditors.  oaidd  only  obtain  .aatisb^ioa  ffom  the 
red  estate  of  their  debtor,  in  the  haada  of  hie  heifa  or  denrlseeft,  by: 
a  ereditof'a.  :bill  ia  (^aaeery^  g;oiranied;by  rules  keia^aiaiiW  to^ 
fhose  bywhibha  cnaditor'a  hill  by  a  bond  creditor  in  fiagland  were 
regubtad,  and  aa  thia  statato^waa  avowedly  made  for  tbe&tiii^el 
cndibxa,  to  enlarge^  f  ot  to  namw  their  leiaedyt  it  wmt.have  left 
tiiesi  tide  and  their,  right  to  enforce  payaueot,  at  tbetf  election^  Aom 
the  red  or  Ae  peiaotod  estate^  uiaaipaired  .and  uapeejudioad  bf 
anj  equity  which  then  existed  only  between  the  real  and  persoad 
rvpreseatativca  of  the  deceaaed;  or  whiA  aro^  only  out  of  the 
mode  of  adnMiiiatariag  the.  eatate  lor  the  benefit  of  the 
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•loDe.  {h) '  And  l»  this  statute  deprived  inftlitR  of  none  of  tiieir 
privileges,  it  followed,  that  if  any  one  of  the  •  claimants  of  the  real 
estate  proposed  to  be  charged,  was  a  ninor,  the  parol  should  demur 
for  the  benefit  of  all  until  he  attained  hb  full  age.  So  too,  as  to  all 
other  particulars,  not  expressly  or  necessarily  embraced  I7  this 
Statute;  the  then  existing  law  remained  in  all  respects  unalteied. 

After  which  it  was  declared  by  an  act  of  Assembly,  that  peisoiis 
uiKler  age  seised  of  any  lands  chargeable  widi  the  payineot  of  mo^ 
ney ;  and  therefore,  MabU  to  a  decree  for  a  mdt^  should  bj  diree* 
tion  of  the  Court  of  Chancery,  on  the  petition  of  the  pevsoB  ientiUcd 
to  any  money  with  the  payment  whereof  the  «aid  lands  were  charge* 
able,  convey  and  assm^  such  lands  in  snch:  matoer  as  the  court 
should  direct  to  any  other  person ;  and  such  conveyance  should  be 
as  good  aad  ejfectual  as  if  such  infaiits  were  at  thetme  of  fid  ag»: 
provided,  thai  no  direction,  as  aforesaid^  should  be  given  in  'oase 
of  miy  infoats  seised  of  anjr  lands  subject  to  the  payment  of  moneys 
unless  it  should  appear  that  the  guatdmn  oi  such'  infiint  And  oonstii^ 
od  thefeunto ;  and  also,  thait  such  in&nt  woidd  not  sustain  aay  » 
convenience  from  such  direction,  (c)  Under  this  isfw,  whidi  idates 
only  to  proeeedings  in  Chanoeryy  any  lands,  subject  to  the  pay- 
ment of  debts,  held  by  an  infant,  inic^  hisve  bemi'  sold,  With  Ihe 
eonsent  of  his  guardian,  without  allowing  to  the  infant  'the  privi* 
lege  <ii  having  the  parol  to  demui:  until  he  attained  his  full  age. 
But  this  net  contains  not  the  slightest  alluhioA  to  any  dbtinctioQ 
between-  the  application  of  the  real  ^and  personal  estate  of  a  d^ 
ceased  debt<Mr  to  the  payment-  of  his  4ebts ;  nor  is*  siacepliUe  of 
being  so  construed  as  to  have  any  bearing  injurious  to  the  legal 
rights  of  his  creditors;  or  so  as  to  make  the  least  iehange  in  that 
equity,  which  arises  in  a  creditor's  suit,  between  the  real  and  per* 
sonal  representatives  of  the  deceased,  1^  wUch  the  heiis  are  al<* 
lewedi  for  their  own  peculiar  benefit,  without  prejudice  to  creditors, 
to  have  4lie  personal  estate  first  applied^  in  payment  of  las  debts^ 
In  these  respects  the  then  existing  prinoiplea<of  law  and  equity  Imvie 
mot  been  akered  or  affected  in  any  way  Nvhatever  by  this  act  of 
Assembly. 

By  the  act  of  Assembly  which '  prescribes  the  mode  of  levi ving 
aarions  at  commion  law,  which  may  haVe  abated  by  the  death  of 


{h)  Goz  •.  OtlMitii»  3  filuMt,  sill  nets ;  Long  v.  Valon^  %  Hfywood,  iaB.-^(c) 
ins,  di.  r  9  inSi  ch.  SS;  PratxiMB  m  PitaMl,  S  H.  Sb  J.eO)  r«Md«i  #.  DoMV. 
SH.  &  J.  8S0,SS5;  Paev.Donejr^l  Bland»lSS;*iiots.  ,'  .        .     1 


either  parly,, it  is  pravided)  that  upon  the.  death  of  either  plaintiff 

or  defendant  in  any  fi|uch  action,  involving  the  title  to  land,  if  the 

iieir  or  devisee  of  the  deceased  be  an  infant,  such  action  shall  not 

be  tried  during  his  minority;  unless  his  guardian,  or  next  friend, 

satisfy  the  courts  that  it  will  be  for  his  benefit,  {d)    And  in  the 

same  act  of  Assembly  it  is  declared,  that  in  the  payment  of  the  debts 

of  deceased  peisoiM^,  no  creditor  shall  be  entitled  to  any  priority, 

eaEcept  sm^b  as  have  •obtained  judgment  against  the  deceased ;  nor 

shall  any  preference  be  given  to  creditors  in  equal  degree  by  the 

executor  or  administrator,  who  shall  observe  the  following  rulei^ 

where  it  is  apprehended  the  deceased  has  not  left  personal  estate 

sufficient  to  satisfy  the  debts  due  by  him;  to  toil;  to  pay  no  debt 

until  the  end  of  twelve  months  after  the  death  of  the  deceased ;  to 

(pve  notice  for  all  his  creditors  to  produce  their  claims  after  the 

expiration  of  that  time  at  a  cectain  day  snd  place  properly  authenr 

ticated,  when  the  executor  shall  first  discharge  all  judgmcBta  in*  fiil^ 

or  equally  and  ip  due  proportion ;  and  next  shall  divide  the  asscfti 

equally  among  all  other  creditors,  without  priority  or  preference,  &c» 

And  if  a^y  executor  or  administrator  shall  not  observe  these  rules, 

be  shall  be  liable  to  pay^  out  of  his  own  estate^  the  loss  sustained  by 

any.creditor  in  jconsequence  thereof,  (e)    And  in  ease  there  be  HO 

personal  estate  suJOBcient  to  pay  the  debts  of  the  deceased|  and  h^ 

shall  Jiave  left  lands  to  descend,  or  hath  devised  the  same,  and  thi 

heir  or  devisee  may  be  liable  to  pay  the  debts  of  the  deceaaed,  to 

the  valjoe  ,of  the  landf  descended  or  devised,  then  i^ch  heir  or  de« 

visee,  being  of  full  age,  shall  puiBue  the  rules  aforesaid,  In  the  pay* 

ment  of  the  d^hts  of  the  deceased;  and  upon  defenlti  s«ich:hdi 

or  devisee  shall  be  liable  to  pay  out  of  iiis.own  estate  the  loss.sus-i 

tained  by  his  miseooduct  or  neglect.    And  that  all  courts  of  law 

and  equity  shall  observe  the  directions  of  this  act.  (/) 

It  is  clear,  from  the  language  of  this  law,  that,  as  regards  the 
privileges  of  infimts,  its  provisions  a^e  confined,  altogether  to  new 
tions  at  common  law  ;  ^nd  that,  as  regards  Ae  administnatieto  of 
deceased  persons  e^tntes^rit  merely  prescribes  rules  for  the  perynelit 
of  debts,  by  which  executors  and  administrators,  as  well  as  adult 
heirs  and  devisees,  sp  far  as  .they  may  be  liable  in  respect  of  assets^ 
are  alijke  to  be  go vejmed.  This  law  apparently  leeogaizes  fhd 
rule  in  equity,  that  the  personal  estate  is  the  primary  sand  natnial 


(4)  1785,  ch.  so,  s.  2 ;  a  Ktc.  Com.  SOO.— (e)  Altend  bj  ITM,  ch.  Ml,  sab 
eh.  8.— (/)  178S,  eh.  80,  s.  7;  Wtbttfr  ».  HMvaoood,  8  H.  &  McH.  ISl. 


fund  fbr  ttM  payment  of  debta;  but  there  is  no  expression  in  il 
which  can  be  so  construed  as  to  lessen  or  impair  the  pretionsly 
existing  legal  rights  ef  creditors;  or  which  intimates  an  intention 
to  prevent  a  specialty  creditor  from  suing  and  enforcing  paym^t 
at  common  law  from  the  heir  alone,  in  respect  of  real  assets  de« 
•cended  to  him ;  or  which  would  prevent  a  simple  contract  credi* 
toTi  under  a  creditor's  bill  in  Chancery,  fix)m  obtaining  reEef  upoil 
(be  6ame  principles,  and  (o  the  same  extent  as  a  bond  crcdttot 
ttoxn,  the  heirs  or  devisees  of  the  deceased  in  respect  of  the  real 
•assets  held  by  them.  It  may  be  safely  assumed,  therefore,  that 
this  act  of  Assembly  has  made  ipo  change  whatev^  in  the  law  as 
Mgards  the  matter  now  under  consideration. 

By  another  act  of  Assembfy  it  has  been  enacted,  ^at  if  any 
person  hath  died,  or  shall  hereafter  die,  without  leaving  personal 
estate  sufficient  to  discharge  the  debts  by  him  or  her  due,  and 
ehiJl  leave  real  estate  which  descends  to  a  minor,  or  person  being 
idiot,  lunatic,  or  non  compet  meniis^  or  who  shall  afterwards  be* 
come  iMfi  compos  merUis^  or  sbalt  devise  real  estate  lo  a  minor,  of 
person  being  idiot,  lunatic,  or  nan  compos  meniiSy  or  who  shbll 
lUlerwards  become  nan  c&mpos  mentis^  the  ChanceUor  shall  havifr 
AiU  power  end  authority,  upon-  appKcation  of  any  creditor  of  snch 
deceased  person,  after  summonmg  sncb  mmor,  vhA  his  appearance 
by  guardian,  to  be  appointed  as  aforesaid,  and  hearing  as  afore- 
said, or  after  summoning  the  person  being  idiot,  lunatic,  or  nam 
annfos  mentisfy  and  his  appearance  by  trustee,  trustees  or  Com- 
nutt^e,  to  be  appointed  aa  siforesaid,  and  hearing  as  afbresaid,  and 
ike  jfistiee  of  the  eiaitai  of  such  creditor  is  ftiHy  established,  if^ 
upon  consideration  of  all  circumstances,  it  shall  appear  to  the 
CbanceMor  to  be  j«sC  and  proper  that  such  debts  should  be  Inlaid! 
by  a  sale  of  such  real  estate,  to  order  the  whole  or  part  of  the  real 
•state,  «o  Ascended  or  devised,  to  be  sddF  fbr  the  payment  of  the 
d»kt»due  by  the  deceased.^  (g) 

On  adveitMMg  to  the  law  as  it  has  been  aheWn  to  havlB  existe<f 
Wbttt  this  act  of  AesemMfy  was  passed,  it  wiR  b^  seen,  that  a  spe- 
cialty oredkor,  to  whom  the  heir  was  bound  by  the  contract,  had 
an  unquestiewble  right  to  proceed,  at  his  election,  against  the 
heir,  or  the  ex^ecutor  of  bis  deceased  debtor ;  that  there  being  a 
suffidency  of  personal  estate  to  pay  the  debt  was  no  defence  for 
the  heir;   that  if  the  heir  paid  the  debt  he  might,  by  biU  in 
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equily,  obtain  reimbursement  from  the  personal  estate,  if  any,  in 
the  Lands  of  the  executor  or  administrator;  that  if  a  creditor  sued 
in  equity,  and  it  was  alleged  and  shewn,  by  the  heir,  that  there 
was  personal  estate,  then  that  estate  was  first  applied,  and  the 
realty  only  sold  to  make  up  the  deficiency ;  and  that  in  all  cases, 
where  any  one  of  the  claimants  of  the  real  estate  was  an  infant 
the  parol  should  demur  as  to  all  until  such  minor  attained  his  full 
age. 

Hence  it  appears,  that  a  creditor's  right  to  proceed  against  the 
real  estate  of  his  debtor  in  no  way  depended  upon  the  insufficiency 
of  his  personalty,  and  it  is  most  manifest,  from  a  fair  reading  of 
this  act  of  Assembly,  obviously  made  for  the  benefit  of  creditors, 
that  the  legislature  could  not  have  intended  to  throw  in  the  way  of 
a  creditor  any  new  obstacle  or  hindrance  to  the  recovery  of  his 
debt  in  any  form  whatever.  It  could  not  have  been  intended  to 
engraft  upon  the  former  law  a  condition  precedent,  requiring  a 
creditor  to  show,  as  a  foundation  of  his  claim  to  obtain  satisfaction 
from  the  realty,  that  the  personalty  had  been  exhausted ;  or  to  re- 
quire him  first  to  shew  the  amount  to  be  raised  by  a  sale  of  the 
realty  to  make  up  for  the  deficiency  of  the  personalty;  although 
the  court  may,  to  avoid  unnecessary  injury  to  the  heir,  and  at  his 
instance,  first  call  in  the  creditors  and  have  an  account  of  the  per- 
sonal estate  taken,  in  order  to  ascertain  how  much  of  the  real 
estate  should  be  sold.  (A)  A  specialty  creditor  might,  at  his  elec- 
tion, by  an  action  at  common  law,  enforce  payment  from  the  heir, 
without  regard  to  the  amount  of  the  personal  assets  held  by  the 
executor  or  administrator.  And,  if  such  specialty  creditor  went 
into  a  court  of  equity  for  relief,  he  carried  with  him  there  this  legal 
light  to  obtain  satisfaction  unembarrassed  by  any  question  as  to 
assets  between  the  heir  and  executor.  The  Court  of  Chancery, 
recognizing  the  existence  of  such  legal  right,  always  so  regulated 
its  proceedings,  as,  in  doing  justice  between  the  heir  and  execu- 
tor, in  no  way  materially  to  delay  or  prejudice  the  claims  of  cre- 
ditors. 

Simple  contract  creditors  having,  by  the  British  statute  of  1732, 
been  put  upon  a  footing  with  specialty  creditors,  the  Court  of 
Chancery  here,  in  creditors'  suits,  always,  since  the  adoption  of 
that  statute,  applied  the  same  rules  and  principles  to  the  claims  of 

(A)  Strike's  Case,  1  Bland,  85 ;  Galphin  v.  McElnnej,  1  McCord,  294 ;  Gan- 
morris  v.  Bingham,  12  Cond.  Chan.  Rep.  254. 
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flimide  contract  creditors,  tliat  it  had  before  applied  to  cases  arising 
on  the  claims  of  specialty  creditors.  And  consequently,  it  never, 
in  any  case,  threw  upon  a  creditor  the  necessity  and  burthen  of 
alteging  and  proving  the  insufficiency  of  the  personal  estate  of  the 
deceased,  as  forming  an  essential  part  of  his  title  to  obtain  satisfac- 
tion by  a  sale  of  the  realty ;  because  that  was  a  fact  which,  from 
the  nature  of  things,  unacquainted  as  he  must  be  with  his  debtor's 
private  affairs,  it  would,  in  most  cases,  be  impracticable  for  him  to 
shew ;  and  was,  therefore,  a  matter  with  which  he  had  no  concern* 
And  as  equity  is  bound  to  follow  the  law,  the  court  could  not  upon 
any  principle  whatever  throw  upon  the  creditor  any  such  burthen* 
The  allegation  of  the  sufficiency  of  the  personal  estate  can  only 
come  from  the  heir,  because  it  would  be  of  no  avail  to  any  other 
party ;  and  as  the  benefit  which  the  heir  was  allowed  to  derive 
from  it,  was  only  as  against  the  personal  estate,  the  issue  as  to  the 
truth  of  such  allegation  was  therefore,  one  which  could  only,  witih 
propriety,  be  made  up  between  the  heir  and  the  executor  or  admi- 
nistrator. The  first  clause  of  this  act  of  Assembly,  it  is  evident, 
merely  refers,  in  general  terms,  to  these  principles  of  equity,  with- 
out making  the  least  change  in  any  of  them,  or  intimating,  that  a 
creditor,  in  suing  by  bill  in  Chancery,  was  to  encounter  any  new 
obstacle  in  any  form.  So  far,  therefore,  this  act  of  Assembly  re- 
cognizes and  affirms  the  then  existing  law  without  making  any 
alteration  in  it  whatever. 

In  regard  to  persons  non  compos  fnenHsy  as  spoken  of  in  this  Act, 
it  will  be  sufficient  to  observe,  that  although  the  Chancellor,  in  the 
exercise  of  his  jurisdiction,  in  cases  of  lunacy,  has  no  power  to 
exempt  either  the  person,  or  the  estate  of  the  lunatic  firom  the 
claims  of  his  creditors ;  yet,  where  circumstances  permitted,  it  had 
iJways  been  deemed  to  be  within  the  scope  of  his  authority  so  to 
order  the  management,  or  sale  of  a  lunatic's  estate  as  to  secure  to 
him  a  maintenance  from  the  proceeds  of  his  property ;  and,  for 
that  purpose,  to  postpone  the  payment  of  his  debts*  by  an  imme- 
diate sale  or  application  of  the  capital  of  his  estate  as  far  bs  prac- 
ticable, (t)  It  is  to  these  dilatory  proceedings  of  the  court,  for 
the  benefit  of  persons  non  compos  men^,  that  this  provision  of  this 
act  relates.  And  as  it  merely  authorizes  a  sale  to  be  made  in  cases 
where,  independently  of  this  act,  a  sale  might  have  been  enforced 
under  the  statute  of  1732,  this  act  must  be  understood  as  only  in- 


(t)  Shelf.  Liiiui.  856 ;  Ex  parU  Dikes,  8  Ves.  79 ;  Ex  parU  PhUips,  18  Ves.  128. 
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teodiBg  to  declare,  that  there  shaU  be  no  postponement  or  delay, 
£)r  the  benefit  of  a  person  non  compos  mentis^  to  the  prejudice  of 
creditors.  Considered  in  that  way,  and  it  can  be  considered  in  no 
other,  it  has  certainly  made  no  very  mt^erial  change  in  the  law.  (J) 

This  act  declares,  that  on  the  justice  of  the  claim  of  such  credi- 
ts being  fully  established,  if,  upon  consideration  of  all  circum- 
stances, it  shall  appear  to  be  just,  that  such  debt  should  be  paid 
by  a  sale  of  the  real  estate,  the  court  may  order  the  whole  or  a  part 
of  it  to  be  sdd.  A  plaintiff  must,  in  all  cases,  establish  the  jus- 
tice of  his  claim ;  in  all  cases  the  order  passed  by  the  court  must 
appear  to  it  to  be  just ;  and  in  no  case  ought  more  of  a  debtor's 
property  to  be  taken  from  him  than  is  necessary  to  pay  his  debts. 
In  these  particalars,  therefore,  this  act  of  Assembly  is  simply  an 
affirmance  of  the  previously  settled  law,  and  nothing  more. 

But  we  have  seen,  that,  under  the  law  before  this  act  of  Assem- 
bly was  passed,  if  any  one  of  the  claimants  of  the  real  estate  was 
an  infant,  the  judicial  proceedings  were  to  be  stayed,  or  the  parol 
demurred,  as  against  all  until  the  minor  attained  his  full  age.  This 
privilege  of  infancy  had,  in  England,  been  considered  as  a  pemi- 
eious  and  grievous  hindrance  to  creditors ;  {k)  and  had  become 
much  more  so  here  after  the  adoption  of  the  statute  of  1732,  when 
it  was  80  frequently  relied  on  to  break,  for  a  time,  the  promise  of 
ample  justice  held  out  by  that  statute.  The  act  of  Assembly 
which  allowed  of  a  sale  of  the  real  estate  during  the  infency  of  the 
fadr,  with  the  consent  of  his  guardian,  was  a  poor  mitigation  of 
the  evil,  as  it  still  left  the  creditor  at  the  mercy  of  his  debtor.  But 
this  privil^^e  of  in&ncy,  if  it  had  been  suffered  to  remain,  at  this 
day,  after  the  introduction  of  partible  inheritances,  by  the  act  to 
direot  descents,  would  have  been  still  more  grievous,  or  altogether 
iasufifarafale,  as  it  might  have  been  interposed  as  a  suspension  of 
the  relief  prayed  by  a  creditor,  in  so  many  cases,  and  for  such  a 
lengih  of  time,  in  the  great  majority  of  them,  as  to  have  amounted 
to  an  akaost  total  repeal,  as  to  the  heirs  of  deceased  debtors,  of  the 
jrtatnte  of  1732,  by  which  lands  were  made  liaUe  to  be  sold  for  the 
paymewk  of  debts.  But  this  act  of  Assembly  has  authorized  the 
appointment  of  a  guardian  to  answer  and  defend  for  the  infimt 
heksy  so  as  to  enable  the  creditor,  at  once,  to  substantiate  his  case^ 
and  eatablisb  his  claim ;  and  thereupon  to  obtain  a  decree  for  a  sale 
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of  the  Teal  estate,  in  Hke  mannar  as  if  the  heirs  were  of  (iill  age^ 
without  allowing  the  parol  to  demur.  In  this  respect  this  act  of 
Assembly  has  made  a  most  important  and  raluable  change  in  the 
law  in  favour  of  creditors ;  and  this  is  indeed  the  only  material 
alteration  which  it  has  made  in  the  pre-existing  law. 

Owing  to  some  strange  mistake  as  to  the  operation  of  what  ap- 
pears to  be  the  very  clear  and  unambiguous  language  of  the  statute 
of  1732,  a  notion  appears  to  have  been  entertained  by  a  few,  and 
for  some  time,  that  as  it  was  only  under  this  act  of  Assembly,  that 
the  real  estate  of  a  deceased  debtor  could  be  sold  for  the  payment 
of  his  debts ;  and  that  as  its  provisions  applied  only  to  ifnfhnt  heirs; 
that,  therefore,  there  was  no  method  by  which  a  simple  contract 
creditor  could  obtain  satis&ction  by  a  sale  of  his  deceased  debtor's 
real  estate  in  the  hands  of  his  aduli  heirs.  (/)  To  remove  all  mis- 
apprehension of  the  law,  in  this  particular  alone,  it  was  in  relation 
to  this  matter  specially  declared,  *That  the  provisions  of  the  fifth 
section  of  the  said  act  (1785,  ch.  72,)  and  of  the  several  acts  sup- 
plementary thereto,  in  relation  to  the  sales  of  real  estate,  be  ex- 
tended to  defendants  of  full  age.'  (m)  But  the  legislative  enact> 
ment  thus  extended  was  manifestly  made,  as  has  been  shewn,  for 
the  bene^  of  creditors ;  and  therefore,  if  its  language  could  be 
deemed  ambiguous,  certainly  it  could  not  be  so  construed  as  to 
curtail  or  embarrass  their  rights.  And  as  it  has  been  shewn,  that 
there  being  assets  in  the  hands  of  the  personal  representative  could 
not  prevent  a  specialty  creditor  from  enforcing  payment  from  the 
heir,  who  was  bound  to  the  extent  of  assets  descended ;  and  that 
there  was  nothing  in  the  act,  thus  extended,  which  could  have  been 
intended  to  diminish  that  legal  right  of  specialty  creditors,  or  to 
circumscribe  its  operation  in  favour  of  all  creditors,  in  a  Court  of 
Chanceiy,  since  the  adoption  of  the  statute  of  1732 ;  it  necessarily 
follows,  that,  by  having  its  proTisions  extended  to  defendants  of 
ybfl  age,  whatever  of  doubt  or  misapprehension  may  have  been  re* 
moved,  no  alteration  whatever  can  have  been  made  in  the  law,  in 
this,  or  in  any  other  respect,  prgudicial  to  the  interests  of  creditors. 

Before  we  take  leave  of  this  subject,  it  may  be  well  to  advert  to 
the  case  where  there  is  no  heir  or  devisee  of  the  deceased,  and  the 
real  estate  of  the  deceased  debtor  reverts  by  escheat  to  the  state — 
although  in  England  and  m  Maryland)  the  state,  upon  the  princi- 
plea  of  the  feudal  system,  took  by  escheat  clear  of  the  claims  it 

(0  Tyson  v.  HoUinsswoitb,  2  Bland,  827,  note.— (si)  1818,  ch.  198,  i.  2. 
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g«Benl  craditon,  it  seems  to  have  been  a  mattw  of  course  to 
direct  all  creditors  to  be  paid  oat  of  the  confiscated  or  escbeafted 
property  of  their  debtor.  Yet  as  the  state  could  not  be  sued  or 
in  any  way  coerced  to  make  any  such  aj^Ucation  of  property, 
taken  or  fallen  into  its  hands ;  (n)  it  was  declared,  that  in  ease  any 
person  should  die  seised  of  any  lands  intestate,  without  heirs  and 
indebted,  and  not  leave  personal  estate  sufficient  to  pay  his  del^, 
any  of  his  creditors  might  file  a  petition  in  Chancery  suggestihg 
such  fiicts,  and  praying  that  such  real  estate  might  be  sold  for  the 
payment  of  the  debts  of  the  deceased ;  and  the  Attorney-General 
upon  notice  should  appear  and  defend*  Upon  which  the  Chan- 
cellor being  fuDy  satisfied  of  the  truth  of  such  facts  might  order  a 
sale  of  the  real  estate,  &c.;  which  if  not  suffici^it  to  pay  all  the 
debts,  the  money  arising  from  the  sale  should  be  equally  distributed 
amon^  afl  the  creditors  in  proportion  to  their  debts  toiihoui  «iy 
pr^fisrenee;  and  upon  any  certififcate  of  survey  being  made  and  re- 
turned in  consequence  of  an  escheat  warrant,  any  creditor  of  the 
deceased  might  enter  a  eixveai  to  the  same,  &c.  (o)  After  the 
passing  of  some  private  acts  to  remove  difficulties  in  cases  of  this 
kind ;  (p)  it  was,  by  another  general  act  declared,  that  in  case  any 
person  seised  or  possessed  of  land,  or  baring  an  equitable  interest 
therdn  should  die  without  leaving  any  known  heir  or  devisee,  and 
without  leaving  a  sufficient  personal  estate  for  the  payment  of  his 
debts  contracted  within  this  state,  or  with  any  of  ike  citizens 
thereof,  the  Chancellor  upon  the  application  of  any  such  creditor 
nnght  order  the  real  estate  to  be  sold,  &c.  (f .) 

These  legislative  enactments,  on  a  careful  consideration  of  them, 
it  win  be  perceived,  do,  in  effect,  declare,  that  a  creditor  may, 
where  there  are  no  heirs  or  devisees,  proceed  against  the  state  itself 
to  obtain  satis&ction  from  the  realty  of  his  deceased  debtor  in  the 
hands  of  the  state.  And  this  privilege  has  been  granted  to  credi- 
tors by  the  first  of  these  laws,  so  far  as  it  may  not  have  been  vir* 
tuaDy  repealed  by  the  last  of  them,  upon  the  terms,  if  there  should 
not  be  enough  to  pay  al),  that  the  proceeds  of  sale  should  be  d»* 
in  due  proportion,  vfithoid  oniy  prrfmnnce;  and  that  none 


(II)  JoDM  9.  Goodchild,  8  P.  Will.  88;  Bedford  v.  Coke,  2  Yes.  116 ;  Burgeu  v. 
Wheaie,  1  Sden,  908 ;  Bfiddleton  v.  Spieer,  I  Bro.  C.  C.  802 ;  Meg;it  v.  JobDSon,  1 
Doug. Mi;  BoWctFallw^CM,  M  May»  1680;  LtmA  B$ta94,Ub.  C.  J}.4ff;  Jote 
WelMtar't  caM»  27  November.  1680 ;  Land  Becordi,  Hb.  C.  B.  60, 102.— (o)  1785, 
ch.  78,  s.  1.— (p)  1789,  ch.  88;  1792,  cb.  44.— (9)  1794,  ch.  60, 8. 8,6. 
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to  GAtte  in  and  liaye  the  scisl  estate  sold  for  the  payment  of  their 
debts  ia  Ate  ttaimer  poecrtbed*  These  legisIatiJire  pivoyisiots  it  is 
obrioua  hare  relatioa  to  peculiar  caaes^  to  vhich  the  state  is  a 
party,  amd  do  not  ia  imy  way  affeot  the  rights  of  a  cjpeditor  agaioat 
the  heirs  or  deTisees,  exeeuiiOcs  or  adminiatiators  of  his  deceased 
debtor. 

From  this  review  of  the  law  in  relatioa  to  the  laatt^  aow  under 
eoBsideratioQ,  it  is  thepefore  perfeetly  clear,  even  adnuttiag  that 
Ihe  de(fbodant8  have  relied  upon  the  fact,  that  the  plaintifis  had 
failed  fto  allege  aad  prore,  that  the  personal  estate  of  WiUkm  Wy$$ 
deoeased)  was  iosufficient  to  pay  his  debts,  it  oaa  be  of  no  avail  to 
than  as  a  defeace  against  the  claiia  of  these  plaintiffs  to  obtaia 
satisfaction  by  a  sale  of  the  real  estate  of  the  deceased  in  their 
hands ;  sbce,  if  it  be  true,  that  these  is  a  sufficiency  of  personal 
estate  to  pay  the  debts  of  the  deceased,  it  rests  with  these  heiss 
alone  to  allege  and  shew  that  fact,  and  how  that  estate  may  be  now 
so  applied  for  the  saving  of  their  own  in^rests.  But  as  these 
heirs  have  &iled  ti>  do  so,  the  real  estate  in  their  hands  must  cer« 
taioly  be  held  liable,  at  least  so  far  as  the  personal  estate  may  be 
maofficient,  as  it  now  appears  to  be  upon  the  face  of  these  pro* 
eeedings. 

But  the  proofsdbowthat  although  the  personal  estate  might  origi- 
nally have  been  more  than  sufficient  to  pay  this  debt,  it  has  since^ 
by  some  means  or  other,  fallen  greatly  short.  Admitting  then  that 
there  has  been  a  waste  of  the  personal  assets;  do  these  heins  and 
nepct  of  kin  stand  here  as  persons  having  no  interest  in  the  person- 
alty, or  having  no  concern  with  this  apparent  aiisapplioation  of 
it?  And  has  the  conduct  of  the  plaintiff  TeMsier^  been  auch,  that 
the  loss  must  fall  entirely  upon  him? 

It  is  clear  that  an  account  of  an  adminiqtmtor  passed  by  the  Or-* 
phana  Court  must  be  received  as  frima  facie  evidence  of  the  then 
truth  of  the  facts  stated  in  .it,  at  least  as  against  the  administrator ; 
and  therefore  it  must  be  assumed,  until  the  contrary. is  she wa,  that 
the  administratrix  itoehsi  Wyse,  on  the  28th  of  June,  1816,  had  in 
her  hands  a  sufficiency  of  assets  to  pay  this  debt.  But  the  strong- 
est proof  which  could  be  adduced  of  that  faict,  would  not  preclude 
her  from  shewing,  in  answer  to  the  claim  of  a  creditor,  made  at  a 
subsequent  peiiod,>that  she  had  ainee  disbursed  the  whole  amounti 

(r)  Conie's  cue,  2  Bland,  495. 
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tiieii  m  her  hand^i  in  a  due  course  of  administratioii,  so  as  to  rdete 
heradf  from  all  liability.  To  discharge  herself  from  all  claims  in 
reqvect  of  the  assets  thus  admitted  to  have  been  in  ber  hands,  it 
certainly  cannot  be  deemed  to  be  incumbent  upon  her  to  do  so  by 
subsequent  accounts  passed  by  the  Orphans  Court ;  it  if ould  be 
sufficient  frnr  her  to  shew,  by  any  kind  of  legal  proof,  that  she  had 
fuDy  and  properly  administered  the  assets  then  on  hand.  There  is 
here,  howeyer,  no  such  proof  of  her  having  properly  applied  any 
portion  of  the  assets  held  by  her  on  the  29th  of  June,  1816.  But 
all  the  peculiar  circumstances  of  this  case  must  be  carefully  con- 
mdered  in  order  to  obtain  a  clear  view  of  the  manner  in  which  the 
personal  estate  then  in  the  hands  of  the  administratrix  Rachel  WysBy 
has  been  consumed  and  reduced  to  the  amount  now  found  in  the 
hands  of  the  adminsistrator,  de  bonis  non,  Allender. 

It  appears,  that  the  deceased  debtor  William  Wyse,  at  the  time 
of  his  death,  was  seised  and  possessed  of  a  considerable  real  and 
personal  estate,  which  passed  into  the  hands  of  his  widow  as  ad* 
ministratrix,  and  his  eight  children,  now  here  as  defendants,  and 
who  were  his  heirs  and  next  of  kin;  most  of  whom  were  then  under 
age,  and  all  of  whom  have  been  maintained,  and  the  minors  edu- 
cated, as  we  are  left  strongly  to  infer,  from  the  estate  by  their 
mother  and  natural  guardian,  the  administratrix ;  that  the  adminis- 
tratrix Rachel  Wy$e,  with  this  defendant  John  Jtf.  Wyse,  by  their 
petition  addressed  to  this  court,  before  the  institution  of  this  suit, 
stated,  that  the  personal  estate  of  the  deceased  was  not  sufficient  to 
maintain  and  educate  his  children ;  and  therefore  they  prayed  to 
have  the  tract  of  land  called  Deer  Park  sold,  as  directed  by  him  for 
that  purpose;  which  was  decreed  accordingly;  thus  distinctly 
girring  the  court  to  understand,  in  that  suit,  that  the  mother  and 
natural  guardian  of  these  infants  had,  had  no  hesitation  in  applying 
the  peiBonal  assets,  in  her  hands  as  administratrix,  to  their  main- 
tenance and  education*  And  it  further  appears,  that  this  plaintiff 
TissitTj  had  pressed  for  the  payment  of  his  debt,  by  suing  and 
obtaining  judgments  upon  his  collateral  security,  which  judgments 
Iiave^  by  accident,  been  left  wholly  ineffectual.  Hence,  altibougfa 
it  is  not  diieetiy  shewn  how  the  children  were  maintained ;  yet  on 
looking  to  the  nature  of  the  estate  as  described  in  the  inventories 
and  proceedings,  and  to  the  probable  cost  of  maintaining  and  eda- 
eatittg  them  for -about  eight  yeiis,  the  iiresistibie  presumption  is^ 
that  flie  amount  of  the  difference  between  the  assets  shewn  to  have 
been  in  the  hands  of  Rachel  Wyutj  on  the  29th  of  June,  1816,  and 
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ibe  aatets  shewn  to  be  in  tiie  bands  of  Joseph  JlUender^  on  the 
33d  of  January,  1824,  had  been  consumed  chiefly  or  altogether  by 
these  very  heirs  and  next  of  kin  of  the  deceased,  who  are  now  here 
as  defendants  resisting  the  payment  of  this  claim  from  the  real 
estate  in  their  hands,  (s) 

A  creditor  cannot  be  held  bound  to  guarantee  the  faithful  and 
proper  administration  of  his  deceased  debtor's  estate ;  and  there- 
fore where,  without  any  fault  or  conniTance  of  his,  the  executor  or 
admmistrator  wastes  the  personalty,  the  entire  residue  of  the  estate 
zeal  and  personal  must  be  held  as  absolutely  liable  to  such  creditor, 
in  all  respects,  as  if  no  such  waste  had  been  committed,  or  as  if  the 
estate  had  been  justly  applied  io  a  due  course  of  administration,  (t) 
But  here,  under  these  circumstances,  a  court  of  equity  cannot, 
certainly,  tolerate  such  a  defence  as  this,  that  there  was  origi- 
nally a  sufficiency  of  personal  estate  to  pay  all  the  debts  of  the  de- 
ceased, coming,  as  it  does,  from  defendants  who  are  both  heirs  and 
next  of  kin,  and  for  whose  maintenance  and  education  the  personal 
estate  had  been  thus  reduced,  so  as  to  exclude  a  creditor  from  the 
real  estate  in  their  hands,  upon  the  ground  of  there  having  been 
originally  a  sufficiency  of  personal  estate  to  pay  the  debt.  Because 
if  there  has  been,  in  contemplation  of  law>  a  waste  of  the  personal 
estate,  it  was  a  misapplication  of  it  in  which  they  hare  largely 
participated ;  and  because,  if  there  has  been  any  negligence  in  the 
jdaintiff  Tessiery  it  was  a  sort  of  indulgence  by  which  they  have 
been  greatly  benefited.  Such  a  defence  comes  with  an  exceedingly 
ill  grace  from  those  of  these  defendants  who  are  the  heirs  and 
next  of  kin  of  the  deceased ;  and  therefore  cannot,  under  the  cir- 
cumstances in  which  they  stand,  be  allowed  to  avail  them,  or  the 
defendant  RUton  who  claims  under  them,  in  anyway  whatever;  (u) 
but  the  real  estate  in  their  hands  must  be  held  liable,  as  in  cases 
where  a  third  person  is  held  liable,  because  of  his  collusion  with  the 
administrator  in  misapplying  the  assets,  {to) 

It  is  here  stated  and  admitted,  that  the  administratrix  Rachel 
Wyse  had  in  her  hands  all  the  personal  estate  of  the  debtor  William 
Wyse  deceased ;  and  that  she  died  without  having  accounted  for 
what  she  admitted  she  had  in  her  hands  on  the  29th  of  June,  1816. 


(•)  Anender  o  Riston,  2  6.  &  J.  86.— (Q  Hixdwiek  v.  Mynd,  1  Anstr.  112.— <«) 
WilUuns  V.  WiUiams,  9  Mod.  800 ;  Daniel  v.  Skipwith,  2  Bro.  C.  C.  1S5.— (19) 
ElmsUe  «.  M'Aulay,  S  Bro.  C.  C.  624;  Oonn  9.  Simpsoii,  4  Vet.  S61 ;  Alstger  v- 
Rowley,  6  Yes.  749;  Benfield  v.  Solomons,  9  Vei.  86. 
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Her  personal  representative  has  not  been  liiade  a  party  to  this  suit, 
nor  has  it  been  in  any  way  stated,  or  shewn,  whether  she  died  in* 
testate  or  not ;  whether  or  not  administration  of  her  estate  has  been 
granted  to  any  one ;  or  whether  she  left  any  personal  estate  to  be 
administered  or  not.  Yet  according  to  the  general  rale,  that  an 
executor  or  administrator  of  a  deceased  execntor  or  administrator  of 
the  deceased  debtor,  who,  at  the  time  of  his  death,  had  assets  in  his 
hands,  must  be  made  a  party  to  enable  the  court  to  obtain  a  com* 
plete  account  of  the  whole  personal  estate  of  the  deceased  debtee, 
so  as  to  do  justice  to  all  by  having  the  personal  estate  applied  in 
the  first  place  in  discharge  of  the  inheritance ;  [x)  it  is  clear,  that 
the  executor  or  administrator  of  Rathd  Wyse  should  have  been 
brought  here  as  a  party,  if  it  does  not  appear  upon  the  face  of  these 
proceedings,  why  such  a  party  has  not  been,  could  not  be,  or  need 
not  be  called  before  the  court,  {y) 

We  have  seen  that  in  the  case  of  the  death  of  a  debtor,  after 
judgment,  the  seire/acias  against  the  heirs  and  terre-tenants  must 
warn  them  all  to  appear ;  and  that  in  equity  the  personal  represen- 
tative must  be  made  a  party  with  the  heirs.  But  the  reason  -vAxy 
all  the  tene-tenants  in  the  one  case,  and  the  executor  or  admmis*- 
trator  in  the  other,  must  be  brought  before  the  court,  is,  as  has  been 
diewn,  not  to  enable  the  creditor  to  recover ;  but  that  the  defen- 
dants may  be  enabled  to  obtain  the  contribution  from  each  to  which 
they  are  respectively  entitled,  or  that  the  personalty  may  be  finrt 
applied  in  aid  of  the  realty,  so  that  the  burthen  may  be  at  once 
placed  where  it  ought  to  rest,  and  no  unnecessary  injury  dcme  to 
any  one. 

This  considered  as  a  right,  existing  only  among  such  defen* 
dants,  is  one  which  a  terre-tenant  may  decline  to  take  advantage 
of;  (z)  or  an  heir  may  even  verbally  disclaim,  (a)  But  where  the 
reason  ceases  the  law  ceases ;  and  therefore,  it  has  been  held,  in  a 
suit  of  fliis  kind,  that  when  two  persons  are  entided,  one  to  the 
personal  estate,  and  the  other  to  the  real,  as  the  court  cannot  do 
justice  to  him  who  has  the  real  estate,  without  taking  an  account 
of  the  personal  in  the  first  place,  in  relief  of  the  real  estate,  both 
of  them  must  be  made  parties ;  but  that  when  the  same  person 
had  both  funds  in  him,  it  could  not  be  indispensably  necessary  to 


(X)  Williams  v.  Williami,  9  Mod.  290;  Holland  v.  Prior,  7  Cond.  Cha.  Rep.  22.— 
(y)  HumnMid  v.  Hammond,  2  Bland,  807.— («)  Jeffenon  v.  Morton,  2  Stand.  9, 
note  10.— (a)  CUnton  v.  Hooper,  8  Bro.  C.  G.  214 ;  S.  C.  1  Ves.  jun.,  ISS. 
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kaie  aay;  8ii«h  aocQwt  takon;  because  it  w«s  immaterial)  a^  to 
wck  pa mooy  out  of  vluieh  fund^  tbe  feai  or  peiBonal  e9tato»  th# 
debt  was  paid-rHiiid  tbeiefore  the  suit  W9a  allowcid  to  proceed 
agaiiiat  his ;  heir  without  malriog  bis  povsonal  represeotatire  a 
part]r«  (})  So  hese,  these  children  of  WUliqm  Wyse^  deceased^ 
beii^  entitled  to  the  real  estate  as  his  heies,  and  to  the  personal  aa 
bis  neKt  of  kin,  they  had  both  funds  in  them)  the  realty  by  de* 
aoMty  and  the  peisonal^  left  in  the  handa  of  Bfu^hel  Wyse^  the  ht^ 
administratrix,  as  next  of  kin :  so  circumstanced,  it  is  immaterial 
at  to  them,  out  of  which  fund  tbe  debt  is  paid,  whether  from  the 
real  or  tbe  personal  estate ;  since,  as  the  plaintiff's  claim  has  beoi 
established,  it  must,  in  any  eveut^  be  satisfied  out  of  property  la 
which  they  would  otherwise  be  entitled*  And  ther^ore  it  appears 
upon  the  fiice  of  these  proceedings,  that  the  suit  may  wdl  be  per^ 
mitted  to  go  on  without  making  the  personal  representative  oC 
R$chel  Wy$€y  deceased,  a  party. 

Supposing,  however,  all  that  has  been  said  as  to  tbe  liability  o£ 
these  heirs  in  respect  of  the  real  estate  in  their  hands,  to  be  error 
neotts;  yet  there  cannot  be  a  doubt  as  to  the  liability  of  this  admi* 
nistrator  de  bonis  mny  J0$eph  JUmdWy  to  the  extent  of  the  assets 
he  admits  he  has  in  his  hands.  As  a^inst  him,  the  cUdm  of  the 
plaintiff  Testier j  is  uoquestiopablei  and  in  every  point  of  view  in- 
controvertible. The  defendant  AUender^  it  is  true,  states  his  igno* 
isani^e  of  it  in  some  particulars ;  but  he  has  sustained  no  manner 
of  defence  against  it ;  and  therefore,  upon  every  ground  of  law 
and-  equity,  the  plaintiff  Ttsriffj  must  be  entitled  to  obtain  satis* 
faction  to  the  full  amount,  or  at  least,  to  the  extent  of  a  doe  pro^ 
portion  of  the  assets  admitted  to  be  in  the  hands  of  this  admi- 
nistvator  de  touts  non.  So  that  if  this  bill  were  to.  be  tc^aUy 
dismissed  as  against  these  heirs,  and  Bhtw  who  claims  under 
some  of  them,  as  regards  the  realty ;  yet  it  must  be  susiained  as  a 
creator's  suit  against  this  administvaitor  be  bom$^  non^  alone ;  unce 
it  has  been  finaly  and  well  settled,  by  a  long  coui:ise  of  practice, 
thai;  this  court  may,  under  a  bill  of  this  kind,  assume  the  admi- 
nistration of  the  peraonal  estate,  for  the  benefit  of  all  tbe  oreditors 
of  the  deceased,  at  the  instance  of  any  one  creditor  ob  bebalf  of 
aad  others,  as  against  the   executor   or  adminislarator 


(6)  WiUisms  v.  WiUiams,  9  Mod.  800 ;  Daniel  v.  SJdpwitli,  %  Bro.  C.  G.  1S6 ; 
HoUand  o.  Prior,  7  Good.  Cha.  Rep.  25  -,  Tyson  v.  HolUngsworUi,  2  Bland^  380, 
note. 
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alone,  (c)  So  far  as  the  personal  assets  ia  ihe  hands  of  tins  admi- 
mtrator  it  hwAi  nan  trifl  go,  the  plaintiff  Tttmr^  must  have 
awarded  to  him  the  relief  he  asks,  eten  if  he  should  have  to  tiuA 
rovad  afterwards  to  recover  the  unsatisfied  balaace  of  his  claim  bj 
a  suit  upon  the  administration  bond  of  the  late  administratrix 
Rachel  Wyte  ;  as  1  can  see  no  plausible,  legal  or  equitable  pretext 
for  requiring  him  to  sue  upon  that  bond  before  he  is  allowed  to 
obtain  the  relief  he  now  seeks  against  this  administrator  ds  isnit 

Upon  the  whole  I  am  olearly  of  opinion,  thit  this  bill  may  wdl 
be  sustained  agsinst  these  defendants  as  a  creditor's  suit,  notwith* 
standing  its  alleged  defect  in  not  expressly  charging,  that  the 
personal  estate  of  the  deceased  was  insufficient  to  pay  his  debts. 
The  claim  of  the  plaintiff  Te9$Mr^  has  been  established  by  proof 
demonstrative  and  satisftctory;  it  has  not  been  shewn  that  any 
fraud,  wilful  default,  or  breach  of  trust  can  be  imputed  to  Iifan ; 
and  it  has  been  shewn  that  the  personal  estate  of  Ae  deceased  is, 
at  this  time,  greatly  inadequate  to  the  payment  of  the  plaintiff's 
claim  alone.  From  which  it  is  clear,  that  the  real  estate  must  be 
sold,  and  may  be  at  once  sent  into  the  market  for  that  purpose, 
while  the  coart  is  engaged  in  calKng  in  the  creditors,  and  having 
an  account  taken  of  the  penonalty.  I  shall  therefore  decree 
aoeoMlingly. 

Dierseif,  that  tibe  defendant  Joseph  JllUnderj  account  with  the 
oemplminants  of  and  concerning  the  personal  estate  of  WQUem 
H^s,  deceased,  and  the  proceeds  thereof  which  may  have  come 
to  bis  hands,  or  be  claimed  by  him  as  administrator.  That  for 
the  purpose  of  making  a  final  settlement  and  distribution  of  said 
estate,  tte  said  administrator  iUfeiufer,  is  required  to  make  aak  of 
alt  the  fg^odn  and  chatteb  now  remaining  in  his  bands.  And  the 
auditor  is  directed  to  state  the  account  firom  the  pleadbgs  «id* 
prcKA  now  in  the  case,  and  from  such  other  proo6  as  the  parties 
may  lay  before  him.  And  the  parties  are  authorized  to  tske  testi- 
mony in  r^btion  to  the  account  befbre  the  commissioners  in  the 
oif|r  ct  BaHbnore,  or  b^fbre  any  justice  of  the  peace  elsewhere,  on 
giving  three  days  notice  as  usual :  PrcMti^  tiiat  the  testimony 
be  latoMi  and  filed  in  the  Chancery  office,  on  or  before  the  first  di^ 
of  Nevember  next 


(c)  1  Mad.  Cha.  Pra.  678 ;  Metf.  Flea.  166 ;  David  v,  Frowd,  7  Cond.  Cha.  Rep. 
8;  Hinimond  v.  Hasmumd,  2  Bland,  a07;  The  Bank  v.  Dugan,  2  Blaad,  264. 
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Ikateedy  Ibat  tbe  real  ettote  ia  tba  pioceediogs  meiitioiied, 
whereof  the  fete  WiUum  Wy$e  died  atiaed,  be  add  for  the  pay* 
ment  of  bis  debts ;  that  Jolm  Scott  be  appointed  trustee  to  mak» 
the«sale,  &c.,  the  teims  of  which  shall  be  as  follows:  One-thisd  of 
the  purchase  money  to  be  paid  in  six  months  from  the  day  of  sale, 
one  other  third  in  nine  months  from  the  day  of  sale,  and  the  resi- 
due in  twelve  months  from  the  day  of  sale,  the  whole  to  bear  inte* 
ifst  from  the  day  of  sale,  and  to  be  secured  by  bond  with  susely 
to  be  approved  by  the  trustee,  &c.  And  the  trustee,  at  the  time  of 
advertising  the  property  Amt  sale,  shall  give  notice  to  the  creditors 
of  the  said  late  WiUiam  WyHj  to  file  the  vouehess  of  their  claiittB 
in.  the  Chancery  office,  within  four  months  from  the  day  of 


The  plaintiff  TessUrj  by  his  petition  on  oath,  stated,  that  the 
defendants  before  and  since  th^  passing  of  the  decree,  and  then 
were  felling,  carrying  away  and  selling  timber  and  other  trees 
from  the  land  of  which  WUliam  Wyse  died  seised,  and  which  hid 
been  ordered  to  be  sold  by  the  decree ;  and  that  the  whole  of  the 
real  estate  of  the  deceased  would  be  insufficient  to  pay  the  plain* 
tiff's  claim.  Whereupon  it  was  prayed,  that  an  injuncttoo  might 
be  issued  to  restrain  the  defendant  from  committing  waste,  ftc* 

1th  October,  1830. — Blanp,  CfumceUar. — It  has  always  been 
understood  here,  that  such  a  decree  as  this  on  a  creditor's  suit  re- 
quiring the  personal  reprei^entative  to  account,  and  directing  the 
real  and  personal  estate  to  be  sold  for  the  payment  of  the  debts  «f 
the  deceased,  virtually  puts  the  property  into  the  possession  of  the 
court,  and  places  it  under  its  immediate  control  and  proteetiou 
for  the  benefit  of  all  concerned;  so  that,  on  application  for  that 
purpose,  the  estate  may,  until  a  sale  can  be  effected,  be  disposed 
of  to  the  best  advantage,  or  immediately  protected  from  ii^ry  and 
loss,  (d)    Therefore  let  an  injunction  issue  as  prayed. 


The  defendant  Matilda  Wy$t^  by  her  p^ition,  on  oath,  ataled, 
that  she  did  not  attain  the  age  of  twenty-one  yean  until  the  16th 
of  June,  1830,  and  believes,  from  the  information  she  has  received, 
that  she  can  be  enabled  to  produce  testimony  which  would  have 
an  important  bearing  on  the  merits  of  the  plaintiff's  rlriw,  and 
tend  to  prove  that  he  had  no  such  claim  as  entitled  h^^  either 
legally  or  equitably  to  have  a  sale  of  the  real  estate  of  the  de- 


(d)  Shewen  v.  Vanderhont,  4  CoDd.  Cha.  Aep.  461 ;  Davall  v,  W^iamy  I  Bland. 
76. 
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cMMd ;  md  tlMt  tto  dtfeadatti  MmrgareUa  Wyu,  iM  on  the  IMi 
ctf*  April,  1830,  and  ker  reprawntattres,  m  such,  have  nut  been 
Bude  paities.  Whereapon  it  was  prayed,  diat  the  decree  might 
be  veaeiaded,  and  the  case  reheaid;  and  that  she  might  be  per- 
Billed  to  answer,  ftc. 

UpoD  which  an  order  was  passed,  directii^  that  the  matter  of 
the  petition  Aould  stand  for  hearing  on  the  ISth  of  October  then 
next;  and  that  all  fiirther  proceedinga  under  the  decree  should  be 
suapendtod  antS  iiirdier  order ;  provided,  that  a  copy  be  served,  Ac. 

I3ih  Oc^bery  1830.— Bland,  Chtmcdhr.—The  petition  of 
MaHldn  H^«a,  atanding  ready  for  hearing,  and  having  been  sub* 
mitted  on  notes  by  the  soMcitora  of  the  parties,  the  proceedings 
were  read  and  considered. 

It  is  admitted,  that  previous  to  the  death  of  Margaretta,  the 
oaae  bad  been  set  down  for  hearing.  It  is  not  alleged  or  shewn, 
thai  the  iatereats  of  MmrgonUa  did  not  survive  to  the  other  defen- 
dants in  the  case ;  and  beaidea  her  representatives,  if  they  are  in 
foot  not  these  defondants,  are  not  now  here  complaining  of  this 

The  petitioner  does  not  pretend  to  have  discovered  any  testi- 
mony which  she  could  not  have  had  brought  into  the  case  and 
uaed  at  the  bearing ;  nor  does  she,  in  any  way,  specify  what  the 
nature  of  that  testimony  is  which  she  says  would  have  an  impor- 
tant bearing  on  the  merits  of  the  plaintiff's  claim.  Such  general 
and  indefinite  aUegationa  cannot  afford  a  sufficient  ground  for  a 
reheaoi^.  Although  she  was  an  infont,  and  had  answered  only 
by  her  guardian  ad  Uiem  ;  yet  she  had  attained  her  full  age  nearly 
three  months  before  the  decree  was  passed;  and  even  now  she 
does  not  impute  to  her  guardian  or  solicitor  any  mismanagement, 
or  neglect  of  her  interests.  Under  such  circumstances,  and 
witibout  showing  any  special  grounds,  this  application  must  be 
considered  as  coming  too  late,  (e) 

Formerly  on  a  creditor's  bill  to  obtain  the  sale  of  lands  charged 
with  the  payment  of  debts,  the  decree  was  never  absolute,  but 
fftja  cmum  as  against  the  infant  heir,  allowing  him  six  months  to 
shew  cause  after  he  attained  his  full  age ;  when  he  was  permitted 
to  come  in  as  a  matter  of  course,  and  file  a  better  answer,  and 
hare  die  case  reheard  upon  the  merits  as  thus  newly  presented ; 
or  the  parol  was  ordered  to  demur  as  to  the  real  estate  descended 

(<>  Ensp  9.  Squire,  1  T«i.  SM ;  Bennet  v.  Leigh,  1  Dick.  SS. 
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dttiog  the  minority  of  Ike  heir.  If,  however,  the  heir  negleeted 
to  ^soaie  in,  within  a  reasoneUe  time  after  he  attained  Ml  age,  and 
riiew  cause  against  die  decree  ftiii,  he  was  precluded,  and  it  would 
he  faeid  to  be  absolute.  (/)  But  aocordiag  to  our  act  of  AssemUjr, 
the  parol  cannot  be  ordered  to  demur,  in  a  ofeditor's  suit,  duriaig 
tiie  minority  of  an  in&nt  heir  or  devisee ;  nor  can  such  an  infant 
hare  a  day  allowed  him  to  shew  cause  on  his  attaining  his  fiiB 
«gew  In  aU  cases  coming  under  that  aet  of  Assembly,  as  lids 
does,  if  the  creditor  eataUishes  his  claim,  he  is  entitled  to  an  abso- 
lute decree  at  once  for  a  sale  of  his  deceased  debtor's  real  estate, 
for  the  payment  of  his  debts ;  (g)  and  therefere,  although  an  infimt, 
on  his  attaining  full  age,  pending  the  suit,  may  be  idlowedto eome 
in  as  of  course,  and  to  demur,  plead,  ot  snawer,  as  he  may  thiidk 
proper ;  (A)  yet  he  cannot  be  permitted  to  do  so,  after  a  deeree  of 
this  kind  has  been  passed,  without  virtually  abrogating  the  aet  of 
Aasembly,  which  by  {facing  in&nta  upon  a  footing  with  aduks^  in 
&i»  particular,  does,  in  effect,  require  of  them  as  well  as  of  aduKsi 
that  they  should  shew  good  cause  in  order  to  have  any  such  decvee 
rescinded,  and  the  case  reheard.  In  this  case  no  such  good  oauie 
has  been  shewn,  and  therefore. 

It  is  Ordered^  that  the  said  petition  be  dismissed  with  costs ; 
and  thai  the  order  suspending  the  execution  of  the  deoree,  be 
resoinded. 


The  defendants  appealed,  and  for  the  manner  in  whieh  ^ 
IS  disposed  of  by  the  Court  of  Appede,  see  Wyu  v.  j8M 


-  - 


(/)  FounUin  v.  Caine,  1  P.  Will.  1504;  Napier  v.  Effingham,  2  P.  Will.  401 ; 
Behaet  v.  Lee,  S  Atk.  6S1 ;  firookfieM  v.  Bradley,  4  Cond.  Oha.  Rep.  SBV;  l&elaair 
9.  XilmU»  8  Cead.  Cba.  Bep.  S8.^(ir)  vm,  ch.  72,  t.  6;  fieaaoad  •.  HiiMoiMt 
2  Bland,  852 ;  Kelsall  v.  Kelsall,  8  Cond.  Cha.  Rep.  61 ;  Powys  «.  Mansfield*  9  Cond. 
Cha.  Rep.  445.— (A)  Harwood  v.  Rawlinga,  4  H.  &  J.  126;  Savage  v.  Carroll,  I 
Ball,  fc  Be.  548. 
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An  bjunctioii  maj  be  granted  on  an  ex  parte  application  on  the  bin  alone,  notwith- 
.  alMidHig  aa  aiipaiwit  nianainer  of  the  detedant  coipentioD.  Abt  faifuictioft- 
gpatrnd  Mm  aaawer  does  not  oidtc  the  defeadMit  to  do»  oc  to  oado  aoj  things 
Where  s  canal  and  its  towing  paths  are  directed  to  be  Jcept  in  repair  for  the  use  o£ 
tte  public,  they  must  be  considered  as  highways ;  and  the  acts  of  Assembly  in 
itlatioii  thereto  as  public  lawe  of  which  the  court  must  take  notice.  A  fee  sim- 
^  9»  ODcmmbered  with  a  rigtt  of  wvy.  Nothing  eila  be  dewned  a  breaeh  of  nu 
injonctioD  forbidding  the  disturinoGO  of  a  peculiar  right  of  way  whieb  does  not 
interfere  with  its  Aee  exercise. 

This  bill  -was  filed  on  the  31gt  of  April,  1829,  by  James  Boihff 
agust  Tke  fropriihrs  of  the  Susquehanma  Qmal.  It  states,  that 
the  defendants  by  a  deed  bearing  date  on  the  18th  of  October, 
1B18,  conveyed  to  Edward  TFtbon,  thfee  miH-site  lots  on  the  east 
ride  of  the  rhrtt  Susqnehanna,  and  op  the  west  side  of  the  Shtt' 
qitehamna  Qmaly  at  the  tide-water  Iooks,  and  delineated  on  a  plan 
made  fi>f  the  defendasts  as  lots  No.  6,  6  and  7,  with  three  other 
lots  of  land  on  the  east  side  of  the  Canal,  directly  opposite  to 
tbaee  above  mentioaed,  and  distingaished  on  the  said  plan  as  No. 
20)  21  and  22 ;  and  also  the  right  of  taking  water  from  the  Canal  ■ 
saffleient  for  Ae  working  of  six  pair  of  mill-stones  of  six  feet 
in  diameter  each.  In  wUch  deed  from  the  defendants  to  WiUtntj 
is  a  coyeaant  in  the  following  words :  'And  it  is  mutaally  agreed 
and  nnderelood  by  and  between  the  parties  to  these  presents,  in 
mamier  following,  that  is  to  say,  that  the  towing  path  of  twenty 
feet  on  the  west  side  of  die  CansJ,  and  that  of  forty  feet  on  the 
east  side  thereof  are,  and  shall  at  aU  times  be  considered  publio 
highways^  and.  shall  not  at  any  time  be  shut  up  or  unnecessarily 
obstracted.'  That  WUsony  by  an  indenture  bearing  date  on  the 
6ik  of  Jdy,  18S6,  conveyed  the  said  six  lots  of  land  to  Jokn  Paul; 
wiho  eoBveyed  them  to  this  plaintiff.  That  the  plaintiff  had,  at  a 
heavy  expense^  improved  the  said  lots ;  there  being  erected  upon 
fMMne  of  them  a  very  extensive  merchant  mill,  and  other  buildings; 
the  pecidiar  location  of  iddch  property  was  such,  that  the  towing 
paths  of  the  Canal,  which  it  had  been  stipulated  as  aforesaid,  in 
the  deed  from  the  defendants  to  WiUan,  should  be  used  as  high- 
ways, constituted  the  plaintiff's  most  direct,  convenient,  and  in 
bet  oaiy  mode  of  access  to  his  mill  and  other  property.  The  bill 
ferther  states,  that  the  defendants  by  their  petition  to  the  General 
Assembly^  caused  a  law  to  be  passed,  in  which,  among  other 
things,  it  was  declared,  that  if  any  person  should  break  down  or 
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intentionally  injure  any  obstruction  placed  across  the  towing  path 
of  said  Canal,  for  the  purpose  of  protecting  its  banks  fix>m  being 
cut  up  and  destroyed  by  wheeled  vehicles,  such  person  should 
be  liable  to  a  fine  of  $40;  (1828,  ch.  69,  s.  6)— which  law  so  im- 
mediately and  intimately  affected  the  rights  of  the  plaintiff,  having 
been  passed  without  his  knowledge,  he,  by  his  petition  represented 
to  the  General  Assembly  all  the  facts  and  circumstances  in  relation 
thereto ;  whereupon,  they  passed  an  act  by  which  the  said  legisla- 
tive enactment  was  repealed,  (1828,  ch.  138.)  That  the  defendants 
had,  on  the  7th  of  April,  1829,  erected  a  rough  frame  house, 
about  eighteen  by  twenty-one  feet,  immediately  upon  the  towing 
path  on  the  western  side  of  the  Canal,  which  house  was  clandes- 
tinely prepared,  erected,  and  made  habitable  in  less  than  twenty- 
four  hours,  and  guarded  on  the  first  night  after  it  was  so  located,  and 
taken  possession  of  by  a  tenant  the  following  morning.  By  which 
means  the  plaintiff's  access  to  his  mill-site  was  much  impeded, 
and  the  towing  path,  so  essential  to  the  prosperity  of  his  mill,  was 
totally  obstructed. 

Whereupon  the  bill  prayed  for  a  writ  of  injunction  to  be  directed 
to  The  governor  and  directors^  of  the  Sasqaehanna  Cand  and  their 
agents,  &c.  commanding  The  governor  and  directors  of  the  Sus^ 
quehanna  Canal,  immediately  to  remove,  or  cause  to  be  removed 
the  said  frame  house,  and  all  other  obstructions  upon  the  towing 
path  of  said  Canal ;  and  enjoining  upon  them  and  their  agents  to 
allow  a  free  and  uninterrupted  passage  along  the  towing  paths  of 
said  Canal,  to  the  plaintiff,  his  agents,  &c.  until  the  further  order 
of  the  court.  And  that  a  writ  of  subpcena  be  directed  to  The 
governor  and  directors  of  the  Susquehanna  Canaly  and  their  agents, 
commanding  them  to  appear,  &c. 

21st  April,  1829.— Bland,  Oumcellor.— This  bill  has  been 
submitted  as  usual  ex  parte,  without  argument  or  remark.  On 
turning  to  the  act  of  Assembly  by  which  these  defendants  have 
been  incorporated,  it  appears  that  they  have  been  made  capable  of 
suing  and  being  sued  only  by  the  name  of  <  The  Proprietors  of  the 
Susquehanna  CanalJ  And  it  is  declared  that  the  said  corpoiattcm 
or  a  majority  of  them  shall  elect  out  of  their  own  members  a  go- 
vernor and  three  directors,  a  treasurer  and  secretary  for  the  year,  (a) 
Hence,  although  it  is  most  fair  to  presume,  that  the  plaintiff  in- 
tended to  have  made  this  body  politic  a  defendant  by  its  proper 

(o)  November,  178S,  ch.  28,  t.  2  and  i. 
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naoie;  jet,  it  is  evident,  that  strictly  speakiog  he  l»s  not  dome  so; 
because  no  process  has  been  prayed  against  it,  by  that  name  alone 
by  which  it  is  made  capable  of  being  sued ;  and  because  it  also 
appeals,  that  instead  of  asking  to  have  the  writ  of  injunction 
directed  to  The  Profrietors  of  the  Smquehanna  Canals  it  is  only 
prayed  for  against  some  of  their  agents,  that  is,  their  goverAor  and 
directors,  without  having  the  corporation  itself  sued  or  called  upon 
to  answer,  or  restrained  in  any  way  whatever.  This,  however,  is 
an  objection  of  which  this  body  politic  may  have  no  wish  to  take 
advantage;  but  considering  it  as  an  unimportant  misnomer  they  may 
come  in,  waive  it,  answer  by  their  true  name,  and  take  defence 
upon  the  merits.  I  shall  therefore  pass  over  this  objection  for  Uie 
present,  and  leave  it  to  be  relied  upon  or  waived  by  the  defendants 
as  they  may  think  proper.  (&) 

From  what  has  been  set  forth  in  the  bill  and  its  exhibits  it  ap« 
pears,  that  this  body  politic,  under  th^ir  act  of  incorporation  had 
acquired  a  fee  simple  estate  in  a  certain  parcel  of  land  in  Cecil 
county,  lying  along  the  left  margin  of  the  river  Susquehanna;  over 
which,  by  virtue  of  the  same  authority,  they  have  formed  a  navi- 
gable canal,  (c)  As  to  which  it  is  expressly  declared,  ^that  the 
said  Canal,  when  completed,  shall  be  kept  in  good  repair  by  the 
said  corporation  for  the  use  of  the  public'  (d)  These  defendants, 
it  appeals  then,  are  the  owners  in  fee  simple  of  a  parcel  of  land ; 
which  land,  so  far  as  it  is  dedicated  to  the  use  of  the  public,  has 
been  subjected  to  the  servitude  of  a  highway;  the  tolls,  for  the 
privilege  of  passing  along  which,  alone  belong  to  the  corporation ; 
and  consequently,  this  Canal,  with  its  appurtenances  and  neces^ 
saiy  towing  paths,  must  be  considered  and  treated  in  like  manner 
as  all  other  highways.  Because  all  navigable  rivers  and  great 
roads  or  cmals,  c<Hnmon  to  all  passengers,  and  which  are  to  be 
kept  in  repair  for  the  use  of  the  public,  are  in  law  deemed  high- 
ways. And  the  acts  of  Assembly,  by  authority  of  which  they  are 
laid  out,  formed,  and  kept  in  repair,  are  public  laws  of  which  ths 
court  is  bound  to  take  notice.  («) 

I  have  met  with  no  instance,  in  the  English  books,  and  but  one 
case  among  the  records  of  this  court,  in  which  a  defendant  has 
been  apparently  ordered,  by  an  injunction  of  this  kind,  to  do,  or 

(b)  Knoey'a  Caie*  2  BUiid,  106.— (c)  November*  1788^  eh.  28, 1.  $^{d)  Novam* 
ber,  1788,  ch.  28,  s.  4.— (c)  Com.  Dig.  tit.  Chimin,  (A.  1.)  1  Stark.  £vid.  1S3,  400; 
Agnew  r.  The  Bank  of  Gettysburg,  2  H.  &  G.  479. 
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to  unda  any  flking.  (f)  The  Court  of  Chancery  by  thif  WfR 
merely  prohibits  certain  acts,  or  any  farther  acts  fiwn  being  drae. 
And  where  acts  have  been  done  in  violation  of  an  injunction,  it 
will  order  them  to  be  undone  or  the  matter  restored;  but  I  am  not 
aware  of  any  instance  where  it  has,  by  an  original  writ  of  this 
kind,  caused  a  nuisance  to  be  abated  or  removed,  (g) 

Whereupon  it  is  Ordered^  that  an  injunction  issue  prohibiting 
the  said  company  from  erecting  any  new  or  other  obstruction  in 
the  said  towing  path  or  highway  in  the  bill  mentioned ;  or  in  any 
manner  to  prevent  him,  the  plaintiff,  from  using  the  same.  And 
the  said  defendants  may  at  any  time,  after  the  filing  of  their  an* 
swer,  move  to  dissolve  the  said  injunction  on  giving  ten  days 
notice  thereof  to  the  said  plaintiff.  And  the  register  is  directed  t» 
endorse  a  copy  of  this  order  on  the  said  writ  of  injunction. 


On  the  16th  of  July,  1829,  the  defendants  put  in  their  answeri 
which  is  certified  as  the  answer  of  ^TheProprietws  ofihe  Su$gu§^ 
hanna  Conai^^  under  the  seal  of  that  body  pditie ;  in  which  they 
admit  the  deed  from  them  to  IFibon,  as  stated  in  the  bill ;  but  put 
the  plaintiff  to  the  proof  of  his  title  in  other  respects ;  and  they 
admit  that  a  frame  house  was  erected  on  the  place  mentioned ;  but 
aver,  that  ample  space  between  it  and  the  Canal  has  been  left  for 
a  tbwing  path,  &c.  And  deny,  tiiat  the  plaintiff,  or  any  other  per- 
son had  a  right  to  use  the  said  towing  path  as  a  wagon  or  eait 
way  to  the  said  mill,  &c. 

On  the  22d  of  August,  1829,  the  plaintiff,  with  leave,  fikd  an 
timended  bill,  upon  which  an  injunction  was  granted  upon  the 
same  terms  as  on  the  original  IhII.  After  which  the  defendants 
answered  as  befi>re. 

The  plaintiff,  by  his  petition  filed  on  the  11th  of  October,  1880| 
to  ftr  as  it  is  sustained  by  the  affidavits  exhibited  with  it,  complains 
that  the  defendants  and  two  of  their  agents  had  committed  a 
breach  of  the  injunction,  by  cutting  away  the  bank  or  towing 
path  of  the  Canal  in  two  places,  so  as  to  prevent  the  use  of  it ; 
and  were  about  to  erect  looks  of  stone  walls  and  wood  in  the 
places  where  the  banks  were  removed.  Upon  whieh  an  attach* 
ment  was  prayed  and  granted. 

The  respondents  against  whom  the  attadiments  were  awaided, 
by  tfafeir  answer,  admit  the  fact  of  their  having  made  two  cuts 

(/)  Norwood  V.  Norwood,  2  Bland,  471.  note.— (s)  M urdock's  Ctse,  2  BUnd,  47a 


%«nm  the  towiag  palii  of  the  Cana},  but  4eny  that  the  use  (tf  it 
hm  ever  been  at  all  obstrocted  even  while  they  were  making  those 
esta;  and  state,  that  thej  have  erected  locks  and  built  good 
bridge  oyer  then,  which  are  safely  and  readily  passable  for  men 
and  horses,  though  not  for  carriages,  which  could  not  before  pass 
along  that  porticHi  of  the  towing  path,  across  which  the  cuts  have 
been  made;  they  state  that  those  cuts  by  giving  access  from  the 
Canal  into  a  large  pond,  to  vessels  and  rafts,  afforded  them  addi- 
tional facilities  and  security  in  navigating  the  Canal;  and  thus 
materially  improved  the  utility  of  that  highway;  and  there£i>re  thej 
aver,  that  they  were  well  justified  in  doing  what  they  have  done. 

29th  JVbnember,  1830.— Bland,  Chancellor.— The  matter  of  the 
attachment  for  a  breach  of  the  injunction  standing  ready  for  hear- 
ii^,  and  the  solicitors  of  the  parties  having  been  folly  heard,  the 
proceedings  were  read  and  considered. 

The  only  question  is,  whether  the  defendants  have,  by  these 
their  admitted  acta,  deprived  the  plaintiff,  in  any  degree^  of  that 
usufruct  which  it  was  the  purpose  of  the  injunction  to  preserve  to 
him.  A  right  of  way,  whether  public  or  priyate(,.is  essentially  dlf- 
ieient  from  a  fee  simple  right  to  the  land  itself  over  wjudi  the  way 
passes.  A  right  of  way  is  nothing  more  than  a  speciafand  limited 
right  of  use ;  and  every  other  right  or  benefit  derivable  from  the 
lead,  not  essentially  injurious  to,  or  incompatible  with  the  peculiar 
use  called  the  right  of  way,  belongs  as  absolutely  and  entirely  to 
the  holder  of  the  fee  simple  as  if  no  such  right  of  way  existed. 
He  is,  in  fact,  for  every  purpose  considered  as  the  absolute  owner 
of  the  land,  subject  only  to  an  easement  or  servitude ;  he  may  re- 
eover  the  land  so  charged  by  ejectment ;  he  may  bring  an  action 
of  trespass  against  any  one  who  does  any  injury  to  it,  not  properly 
iacident  to  an  ^ercise  of  the  right  of  way ;  he  has  a  right  to  the 
tnes  growing  upon  it;  to  all  minerals  under  its  surface;  he  may 
•cmj  water  in  pipes  under  it;  and  the  freehold  with  all  its  profits, 
not  inconsistent  with  the  right  of  way,  belong  to  him.  (A) 

Heie  the  plaintiff  himself  has  shewn,  that  these  defendants  are 
the  ownea  of  the  freehold  and  its  profits  subject  to  the  servitude 
of  this  Canal  <x  highway;  and  also,  that  they  are  entitled  to  the 
profits  of  that  Canal  or  highway  so  passing  through  their  land; 
and  over  which  land,  as  he  avers,  they  have  granted  a  right  of 
way  to  him.    But  the  right  of  way  as  claimed  by  the  plaintiff  is 

(i)  C«in.  Dig.  tit  CbiBiD,  (A.  1.) 
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Aftt  of  a  public  road  or  wagon  way  along  the  western  margin  of 
Hie  Canal  to  his  mill;  whereas,  the  right  of  way  oTer  that  gronnd^ 
as  admitted  and  contended  for  by  the  defendants,  is  confined  to 
that  of  a  towing  path  for  the  more  beneficial  or  proper  use  of  the 
Canal,  and  nothing  more. 

How  far  these  several  rights  may  be  deemed  reconcilable  or 
incompatible  with  each  other,  it  will  be  time  enough  to  determine 
at  the  final  hearing,  (i)  But  in  this  stage  of  the  proceedings,  and 
with  reference  to  these  attachments,  I  deem  it  sufficient  to  observe, 
that  where  there  are,  as  in  this  instance,  several  distinct,  but  inti- 
mately associated  rights,  such  as  a  right  of  soil,  alleged  to  be  sub- 
ject to  two  several  kinds  of  right  of  way,  which,  from  the  nature 
of  things,  must,  in  some  modes  of  exercising  them,  be  brought 
into  apparent  collision  with  each  other ;  (j)  and  an  injunction  has 
been  granted  for  the  preservation  of  one  of  them,  the  court  will 
not  consider  any  act  to  be  a  violation  of  such  injunction,  that  is  a 
fair  exercise  of  another  of  the  associated  rights,  and  which  leaves 
the  right,  under  the  protection  of  the  injunction,  as  large  a  scope, 
and  as  free  a  range  as  it  might  have  had  when  the  injunction  was 
served  and  before  the  act  complained  of  was  done.  The  validity 
and  extent  of  the  right,  which,  by  the  injunction,  has  been  tempo- 
rarily taken  under  the  special  care  of  the  court ;  and  of  the  other 
rights  with  which  it  stands  connected,  are  matters  which  can  only 
be  determined  with  propriety  at  the  final  hearing;  until  then,  or  so 
long  as  the  injunction  is  continued,  they  must  be  kept,  as  far  as 
practicable,  within  their  respective  modes  and  lines  of  use,  so  as 
not  to  be  allowed,  in  any  manner  to  thwart,  overlay,  or  obstruct 
that  claimed  by  the  plaintiff. 

In  this  case  it  could  not  be  said,  that  the  cuttings  complained  of 
were  not  legitimate  exercises  of  the  rights  of  this  body  politic  as 
holders  of  the  fee  simple  estate  in  the  land,  and  as  owners  of  the 
pi'ofits  of  this  highway  or  canal  which  they  are  bound  to  repair 
and  keep  in  a  proper  state  for  navigation ;  unless  it  were  shewn, 
that  the  plaintiff's  right  of  way,  in  that  condition  in  which  it  was 
foond  by  the  injunction,  had  been  thereby  in  some  form  or  other 
ditninished  or  substantially  impaired.  And  that,  I  am  of  opinion, 
has  neither  been  admitted  by  the  answers  to  the  petition,  on  which 
the  attachments  were  awarded,  nor  shewn  by  the  affidavits  which 
have  been  introduced  and  read  by  consent. 


(<)  Cbiebetter  v.  Lethbridge,  Wlllii'  Rep.  72.-0')  BaU  9.  H«i)ert,  8  T.  R.  S8S. 
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Whcwopon  it  is  Ordendy  that  the  said  defendants,  T%e  Proprie^ 
ion  ^  the  Skuptthmma  Qmal^  and  their  agents,  the  said  John  TFl 
IhomaB  and  James  Oattowayy  be,  and  they  are  hereby  discharged 
Ami  the  sud  attachments  with  Hieir  costs  to  be  taxed  by  the 
register. 


PATTERSON  v.  M'CAUSLAND. 

Tk»  law  reipects  the  regular  coona  of  nature  m  well  in  ngud  to  tbe  rev^otioaf 
of  the  seasons,  as  in  relation  to  animals  and  vegetables.  A  man  may  have  an 
estate  of  inheritance  in  land  so  long  as  such  a  tree  shall  grow.  The  oak  is  said 
to  Uto  more  than  a  thoosand  yeari ;  but  the  average  term  of  the  fife  of  most 
fiwest  trees  seena  to  be  iadeAnite ;  although  it  is  evideit,  that  all  of  them  are  euh* 
ject  to  tbe  law  of  mortality.  The  difference  between  exogenous  and  endogenoof 
plants.  The  concentric  layers  of  wood  in  the  trunk  of  an  exogenous  tree,  being, 
as  it  has  been  said,  an  annual  production,  shews  its  age,  and  the  progress  of  its 
giDWdi.  Assuming  that  the  coacentrie  layers  in  the  tntnk  of  a  tiee  do  thvs  hkU* 
eate  its  age ;  and  then  assuming,  that  trees,  in  genenl,  do  enlarge  by  a  succession 
of  annual  concentric  layers  of  a  certain  thickness,  the  ages  of  other  trees  simi- 
larly situated  may  be  thus  ascertained.  But  there  being  no  proof,  that  the  num- 
ber of  concentric  layers  in  the  trunk  of  a  tree  do  correspond  with  the  years  of  its 
ige>  as  otherwise  anthentieated,  the  hypothesis,  that  the  formation  of  each  one  of 
snch  concentric  layers  is  evidence  of  the  lapse  of  a  year,  cannot  be  judicially 
received  as  evidence  for  any  purpose. 

Thi#  case  arose  on  cross  caTcats  in  the  Land  Office.  J^meph  W. 
PatUrmm  and  Evan  T,  EUicoUj  who  are  admitted  to  haye  been 
the  legal  holders  of  the  tract  of  land  called  LitUn^s  Fancy ^  by  vir* 
tae  of  a  warrant  of  resurvey  of  that  tract,  claim  the  land  in  ques^ 
tion  under  a  certificate  of  resurvey,  bearing  date  on  the  6th  xif 
November,  1829,  as  a  part  of  the  tract  called  LUten^s  Fancy  Eti'^ 
krgid.  And  they  allege,  that  all  the  land  taken  in  by  their  resur- 
Tej  was,  in  troth,  contiguous  vacancy.  Robert  M^Cauiland  clsime 
tte  tract  of  land  cidled  MP  Ceueland^s  First  Attempt^  under  a  certifi- 
eale  of  survey,  dated  on  tbe  12th  of  November,  1SS9,  made  by 
virtue  of  a  common  warrant ;  which  land  is  altogether  included 
wilhm  die  survey  called  LittenU  Fancy  Enlarged. 

Eadi  of  these  parties  caveated  the  certificate  of  the  other ;  and 
under  an  order,  obtained  for  that  purpose,  plots  of  the  resurvey  of 
those  timcts  of  land,  with  others  for  illostration,  were  made ;  and 
die  depositions  of  witnesses  were  taken,  and  the  whole  retamed 
and  filed.  From  which  it  appeared,  that  there  was  a  considerable 
space  between  the  original  tract,  called  Litten^s  Fcmcy,  and  that 
caUed  M^CausUmd^s  First  Attempt;  that  the  tract  called  Long 


R^ght  mi  D/uar  Battghty  which  wag  laid  cmt  on  theSlfltaf  AirU, 
1788,  laid  to  the  nofthwaid  of  Ihem  both,  and  extended  entinly 
from  die  one  to  the  othec ;  and  that  the  tract  eaUed  JMifU  PM 
Mempt^  which  waa  laid  out  in  the  year  1791,  laid  to  the  aonlh- 
ward  of  them ;  and,  in  like  manner,  extended  from  the  one  to  the 
other.  The  certificate  of  JoUy^$  FirH  Attempt^  calls  for  a  black 
oak,  at  one  point,  a  white  oak  at  another,  and  a  white  oak  at  a 
third ;  which  calls  having  been  shewn  and  proved  by  witnesses, 
the  lines  of  that  tract  were  extended  to  those  boundary  trees  ac- 
eordingly,  as  the  law  required,  whereby  that  tract  has  not  only  been 
made  to  border  upon,  but,  to  some  extent,  to  interlock  with  the 
tract  called  Long  Fought  and  Dear  Bought^  so  as  to  leave  not  the 
least  vacancy  contiguous  to  lAUen^s  Fancj/^  over  which  a  resuf  vey 
could  be  extended  from  it,  so  as  to  embrace  any  part  of  M^Caui- 
lancPs  First  Attempt 

Bat  Patterson  and  EUicoUy  to  impeach  the  testimony  of  the  wit- 
nesses produced  by  M^Causland  to  prove  the  call  for  the  marked 
black  oak,  the  going  to  which  brings  those  two  elder  tracts 
together,  and  closes  the  access  to  M^Causland^s  First  Attempt^ 
shew,  that  the  black  oak,  of  v^hich  the  witnesses  speak,  is  that 
which  is  designated  as  a  marked  black  oak  in  the  certificate  of 
Jolly^s  First  Attempt^  bearing  date  in  the  year  1791 ;  and  that  in 
a  block,  so  cut  out  of  that  tree  as  to  include  the  whole  of  the  only 
chop  mark  upon  it,  there  appears  to  have  been  added,  by  Jiatural 
growth,  only  twelve  concentric  layers  of  wood  outside  of,  aud  since 
the  chop  mark  was  made.  They  exhibited  this  block  to  the  court 
as  evidence ;  alleging,  that,  according  to  the  regular  and  uniform 
course  of  nature,  there  is  in  all  trees  one  such  concentric  layer 
i>f  wood  always  formed  every  year.  And,  therefore,  they  con* 
tended,  that  the  irresistible  presumption  was,  that  the  black  oak, 
idiewn  by  those  witnesses,  upon  the  resurvey,  could  not  have  re** 
ceived  the  chop  mark  so  long  ago  as  the  year  1791,  when  the  tract 
called  Jottjf^s  First  Attempt  was  laid  out ;  and,  consequendy,  could 
not  be  the  marked  Uack  oak  called  for  in  the  certificate  of  that 
tract;  and  that  call  being  thu0  clearly  disproved,  the  lines  of  that 
tract  must,  so  far,  be  laid  down  by  course  and  distance ;  and  in 
that  mode  of  locating  it,  there  would  be  left  a  considerable  space 
of  vacancy  along  which  the  resurvey  of  LUten^s  Fancy  mig^t  be 
extended,  as  it  had  been,  so  as  to  take  in  the  whole  of  the  tract 
called  APCauslantPs  First  Attempt. 

3d  Demnher^  1830. — Bland,  Chancellor. — This  case  standing 
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featlf  far  hearing,  and  the  attornqrtt  of  tlie  paitieB  haTing  been 
ABj  heard,  tlie  proceedings  were  read  and  conaidered. 

The  eTidenee  here  relied  on  to  contradict  and  discredit  the  les* 
timony  of  the  -witnesses  who  hare  been  produced  to  prove  the 
marking  of  this  black  oak  as  a  boundary,  is  founded  on  a  pre^ 
samption,  derived  from  what  is  alleged  to  be  the  regular  counie  of 
nature  in  the  growth  of  forest  trees.  I  have  met  with  no  instance, 
in  die  books,  in  which  proof  of  this  kind  had  been  received  and 
respected  in  a  court  of  justice. 

A  presumption  is  an  inference  as  to  tiie  existence  of  a  fact,  not 
actudly  known,  arising  from  its  usual  or  necessary  connection  with 
otiiers  which  are  known,  (a)  The  whole  force  of  the  presumptive 
evidence,  here  offered,  rests,  therefore,  upon  the  fact  of  the  alleged 
regular  and  invariable  course  of  nature  in  the  formation  and  growth 
of  trees,  being  well  known ;  or  at  least,  on  its  being  susceptible  of, 
or  having  been  clearly  established  by  proof.  For,  if  the  course  of 
regetation,  in  this  particular,  be  irregular,  unknown,  or  on  any  ac- 
count incapable  of  proof,  then  no  inference  can  be  deduced  from 
it  worthy  of  any  consideration  whatever  as  evidence.  The  point 
tben  to  be  here  determined  is,  whether,  in  the  growth  of  trees,  a 
concentric  layer  of  wood  under  the  bark  is  a  regular  and  invariable 
annual  formation  or  not  ?  This  is  a  question  involving  an  inquiry 
Into  the  physiology  of  forest  trees,  which  merits  a  most  careful 
consideration. 

The  law  respects  the  regular  course  of  nature  in  every  way ; 
and,  consequently,  in  all  cases,  in  so  far  as  the  course  of  nature  is 
known,  all  such  facts,  as  well  in  regard  to  the  revolution  of  the 
seasons,  as  to  animals  and  vegetables ;  as  the  mating  of  birds,  and 
their  co-operation  in  rearing  their  young,  the  blooming  time  of 
roses,  and  tiie  like,  are  received  as  being  in  themselves,  entirely 
trustworthy;  or  as  facts  from  which  inferences  as  to  the  truth  of 
ofter  facts  maybe  safely  drawn,  (b)  In  questions  of  bastardy,  the 
time  of  access  being  proved,  the  known  term  of  gestation,  reckon'^ 
ing  from  the  time  of  birth,  is  always  received  as  a  most  satisfiic- 
tory  kind  of  presumptive  evidence,  (c)  So  too,  in  all  the  various 
questions  in  relation  to  the  right  of  property,  connected  with  a  con- 
tinuance of  life,  facts,  so  far  as  they  are  known,  in  regard  to  the 


(•)  1  Stark.  £vid.  28.— (6)  Co.  Litt.  40. 92,  IST;  1  SUrk.  Evid.  472,  note;  4 
Staric.  Evid.  1244 ;  The  case  of  Swans,  7  Co.  89.~<c)  Co.  Litt.  128,  b.  note ;  The 
dig  V,  Laft,  S  East.  19S. 
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prohabilitjt  the  expectation,  and  tbe  average  duratioD  of  h^mui 
life,  have  always  been,  in  like  manner,  admitted  as  evidence ;  or, 
as  a  ground  fiom  which  presumptive  evidence  of  the  existence  of 
other  facts  may  be  iairly  deduced,  (d)  And  there  can  be  no  doubt, 
that  the  regular  and  known  coarse  of  nature  in  tbe  formation  of 
vegetables  may  be  as  safely  relied  on  as  direct,  or  as  presumptive 
evidence,  as  in  that  of  animals.  The  only  point  of  difficulty,  as 
to  both,  being  the  establishment  of  the  truth  of  that  which  is 
alleged  to  be  the  uniform  and  regular  course  of  nature. 

Little  seems  to  be  known  as  to  the  duration  of  the  lives  of  trees 
of  any  kind ;  and  yet,  as  a  man  may  have  an  inheritance  in  fee 
simple,  in  lands  as  long  as  such  tree  shall  grow;  (e)  it  might 
become  as  important  to  ascertain  the  expectation  of  the  life  of  such 
a  tree,  in  order  to  set  a  present  value  upon  such  a  base  fee,  as  to 
ascertain  the  expectation  of  the  life  of  a  cestui  que  vie,  for  the  pur- 
pose of  putting  a  present  value  upon  an  estate  for  life.  Tbe  olive 
tree,  so  highly  valued  for  its  fruit  from  the  most  remote  ages  to  the 
present  time,  is  said  to  be  remarkable  for  its  longevity.  The  an- 
cients limited  its  existence  to  two  hundred  years,  but  modem  authors 
assert,  that,  in  climates  suited  to  its  constitution,  it  survives  its 
fifth  century.  {/)  But  it  is  believed,  that  few  of  tbe  common  fruit 
trees  of  our  country,  apple,  pear,  or  cherry,  live  to  an  hundred 
years  of  age. 

By  the  common  law  of  England,  where  the  owner  of  a  forest,  in 
which  others  had  a  right  of  common  for  their  cattle,  feUed  the  tim- 
ber trees,  he  was  allowed  to  inclose  it  so  as  to  exclude  such  com- 
monable cattle  for  three  years  thereafter,  to  prevent  them  from 
browzing  and  eating  down  the  young  spring  before  it  had  grown 
up  beyond  their  reach ;  which  term  of  indosure  was,  by  a  statute 
passed  in  the  year  1482,  extended  to  seven  years,  for  the  more 
effeetual  preservation  of  the  young  growth ;  (g)  which  new  growth, 
it  has  been  held  in  England,  will  attain  a  sufficient  size  to  be  cut 
as  timber  fit  for  many  uses  at  twenty  years  of  age.  (A)  But  the 
plantations  which  have  been  made  in  modem  times,  in  England,  so 

(d)  Doe  V.  Jesson,  6  East.  84;  Doe  v.  Griffin,  16  East.  29S;  Doe  o.  Deakin,  6 
Com.  Law  Rep.  476.— (e)  Richard  Liffbrd's  case.  11  Co.  49 ;  Ayres  v.  Falkland,  1 
Ld.  Raym.  826;  Com.  Dig.  tit.  Estates  by  grant,  A.  6;  2  Blac.  Com.  109.—(/)  2 
Michaax  Amer.  Sylva,  57.~(g)  22  Ed.  4,  c.  7;  Sir  Francis  Barrington's  case,  8  Co. 
271 ;  6  Jac.  Law  Die.  450  o.  Wood.~(A)  85  Hen.  8,  c.  17 ;  18  Eliz.  c.  12,  F.N.  B. 
59;  2  Inst.  642 ;  Bac.  Abr.  tit.  Tythes,  C.  4 ;  Richard  LiiTord's  case,  11  Co.  47;  2 
Mich.  Am.  Sylva,  144. 


far  » they  bare  gone,  aibrd  perhaps  the  only,  or  certainly  the  least 
questionable  evidence  as  to  the  growth  and  age  of  forest  trees.  In 
sach  cases  it  has  been  observed,  that  oaks  and  beech  are  not  fit  for 
Qse,  as  timber,  until  they  attain  about  fifty  or  sixty  years  of  age ; 
but  that  the  Scotch  fir,  (pinus  sylvestris^)  larch,  {lariXy)  ash,  and 
cbesnut,  become  fit  for  use  after  a  growth  of  twenty  or  thirty  years. 
The  larch,  in  particular,  than  which  there  is  no  tree  in  England  of 
quicker  growth,  is  said,  on  an  average  in  favourable  situations,  to 
increase  until  fifty  years  of  age,  at  the  rate  of  half  an  inch  in  diame* 
ter  and  two  feet  and  a  half  in  height  each  year.  Instances  are 
mentioned  where  in  Scotland,  young  oaks,  valuable  for  their  bark 
alone,  are  usually  cut  at  from  twelve  to  twenty-five  years  old.  (t) 
I  do  not  understand,  however,  that  any  of  these  historical  ac- 
counts of  the  plantations  of  forest  trees  have,  as  yet,  covered  as 
much  as  the  lapse  of  an  hundred  years.  They  make  no  mention 
of  the  expectation  of  life  that  may  be  attributed  to  any  such  trees ; 
nor  do  they  speak  of  the  average  term  of  the  existence  of  any  of 
them.  It  has  been  said  that  in  England  the  oak  attains  an  age,  in 
some  instances,  of  more  than  a  thousand  years ;  but  that  the  beech, 
the  ash,  and  the  sycamore,  {acer  pseudo  plaianns,)  most  likely 
never  live  half  so  long.  But  all  plants,  as  well  as  all  animals,  are 
afike  subject  to  the  inexorable  law  of  mortality,  as  is  sufficiently 
shewn  by  the  bountiful  provision  made  by  nature  for  their  reproduc- 
tion. Hence,  and  firom  the  well  known  fact,  that  all  plants  are 
subject  to  diseases,  it  necessarily  follows,  that  all  trees,  like  ani- 
mals, have  an  average  and  ultimate  term  of  existence  beyond  which 
their  lives  are  rarely  extended,  or  cannot  be  prolonged.  ( j) 

(i)  Rees'  Cyclo.  v.  Plantation. — (/)  Rees'  Cyclo.v.  Timber;  Thompson's  Chem. 
b.  4,  c.  S,  s.  IS,  Md  e.  S,  s.  6 ;  Rog;et*s  Animal  and  Vegetable  Pby tfology,  pert  4. 

LovMir,  in  tiM:jMof€hm  Mkumiemi,  stales  tbait  tbe  eldest  oak  in  fingiand  is 
supposed  to  be  the  parlijunent  oak,  so  called  from  the  tradition  of  £dward  I,  hold- 
ing a  parliament  under  its  branches  in  CHflon  Park,  belonging  to  the  Duke  of  Port- 
land, this  park  being  ttie  moot  ancient  in  tbe  island.  It  was  a  park  before  the 
c«Bqinil,aAdfteiied«s«adi  by  the  eon^wrar.  The  tree  isaop^osid  Itobe  iftsaa 
lumd»d  jeaia  old.  The  tallest  oak  in  lUtgUnd  was  tbe  propert|r  of  tbe  same  noble- 
man ;  it  was  called  the  duke^$  walking-sticky  higher  than  Westminster  Abbey,  and 
stood  tin  of  late  years.  The  largest  oak  in  England  is  the  Calthorpe  oak,  Yorkshire, 
meaiuriog  4eventy*eight  feet  in  circomference  where  the  trunk  meets  the  groand. 
The  tkrm  sAtrt  oofe,  at  Worksop,  was  so  called  from  covering  parts  of  Yorkshire, 
Nottingham,  and  Derby ;  it  had  the  greatest  expanse  of  any  recorded  in  this  island, 
dnppiii|f  or«r  seven  faundrtd  aad  leventy-eerven  square  yards.  Tbe  m«et  piodttctif e 
oak  that  of  GeloAd'e,  ia  Monmonthahhne,  feOed  in  ISIO*  Its  bark  broagfat  £S00. 
And  its  timber  £970,  (about  94,000) 

10  V.3 
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The  existence  of  many  forests  over  the  same  tracts  of  country, 
by  vfhidi  they  are  now  occupied  in  Europe,  have  been  known  to 
stand  as  they  now  do  for  many  centuries  past ;  but  whether  their 
continuance  has  been  kept  up  by  the  prolonged  life  of  the  greater 
proportion  of  the  trees  of  which  they  are  composed;  or  altogether, 
like  nations  of  human  creatures,  by  a  succession  of  generations, 
leaving  no  individuals  now  alive  of  all  those  of  which  they  were 
fcMrmerly  composed,  there  seems  to  be  no  means  of  ascertaining. 
Most  of  the  forests  of  our  own  country  are,  from  all  appearances, 
of  as  long  standing  as  any  others  on  the  face  of  the  globe ;  and 
there  are  doubtless  many  lofty  trees  now  growing  which  had 
given  umbrage  to  Powhatan^  that  distinguished  chief  of  many 
tribes.  But  beyond  the  time  of  the  first  settlement  of  our  own 
country  by  Europeans,  all  our  knowledge  in  relation  to  it  can 
only  be  derived  from  inference  and  conjecture. 

On  considering  the  slow  growth  of  most  forest  trees ;  and  on  ob- 
serving in  all  ancient  forests  how  few  appearances  there  are  of  any 
changes  or  renewals,  there  is  much  reason  to  believe,  that  the  most 
durable  of  forest  trees  have  an  almost  indefinite  length  of  life.  (A;) 
The  white  mulberry  was  introduced  into  Virginia  about  the  year 
1623,  for  the  purpose  of  rearing  silk  worms ;  (/)  and  some  of  the 
same  species  of  mulberry  trees,  which  had  been  set  out  in  Georgia, 
for  a  similar  purpose,  were,  in  1802,  alive  at  an  hundred  years  of 
age.  (m)  The  Norway  spruce  fir,  (abies  picea^)  is  allowed  to  be 
one  of  the  tallest  trees  of  the  old  continent.  The  finest  stocks  of  it 
are  straight  bodied,  from  one  hundred  and  twenty  to  one  hundred  and 
fifty  feet  in  height ;  and  from  three  to  five  feet  in  diameter ;  and  are 
said  to  be  a  hundred  years  in  acquiring  that  size,  (n)  The  common 
elm,  {ulmus  compestriSj)  is  reckoned  one  of  the  finest  trees  of  the 
temperate  zone  of  Europe.  Several  stocks  of  it,  which  had  been 
planted  in  France  about  the  year  1580,  survived  in  1819;  that  is, 
were  about  two  hundred  and  forty  years  of  age ;  and  had  then  at- 
tained twenty-five  or  thirty  feet  of  circumference,  and  eighty  or 
ninety  feet  of  height,  (o)  In  France,  at  Sanoerre,  in  the  depart* 
ment  of  the  Cher,  one  hundred  and  twenty  miles  from  Paris,  there 
was,  in  1819,  in  existence  a  chesnut  tree,  {casianea  vescay)  which, 
at  six  feet  from  the  ground,  was  thirty  feet  in  circumference.     Six 


(fc)  Roget  ADim.  and  Veget.  Physi.  pt.  4,  c.  8,  note.— (Z)  1  Virg.  Stat.  ISB,  4Se» 
620;  2  Burke's  His.  Vifg.  143.~(fit)  2  Mich.  Am.  Sylva,  lS5^(n)  2  Mich.  An. 
SyWa,  804.— (0)  2  Mich.  Am.  Sylva,  225. 
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boadred  jms  ago  it  was  ciQed  the  gnai  dbctmi/;  and  tiMHigli  it 
if  npposBed  to  be  moie  tkan  a  thoosaiid  yean  oM,  its  trank  was 
fldii  peifeelly  soaad,  and  its  bnnehes  were  annuallj  laden  with 

AD  forest  trees  have  a  range  of  cKmate  widiin  which  tiiej  flourish 
best,  and  hr  bejond  which  they  will  not  grow,  or  cannot  be  props- 
gated;  and  even  within  the  range  of  their  appropriate  climate,  they 
sre  all  more  or  less  aflected  by  the  soil  and  mtnation  in  which  they 
happen  to  be  rooted.  As  the  great  Parent,  nsture,  roDs  round  the 
seasons  of  the  changeAil  year,  all  of  them  assume  diflbent  external 
s|q>earances  in  succession.  That  they  do  not  pat  forth  their  foliage 
or  bloom  in  winter  is  obvious ;  but  how  they  are,  in  other  respects 
and  interoally*  affected  by  the  revolutions  of  the  seasons,  seems  to 
be  a  mystery.  Yet  an  opinion  has  become  yeiy  preyalent,  that  the 
structure  of  their  wood,  Tisible  on  dissection,  aflbrds  eyidence  of 
the  periodical  progress  of  nature  in  eflfecting  their  enlargement 

'Wood  in  vegetable  anatomy,  is  that  more  or  less  hard  and  com- 
pact substance,  which  makes  up  the  bulk  of  the  trunk  and  branches 
ci  a  tree  or  shrub,  and  is  concealed  from  view  by  the  bark.  When 
cut  transversely,  the  wood  is  found  to  consist  of  numerous  concen* 
trie  layers,  veiy  distinct  in  the  fir,  and  in  trees  of  cold  or  temperate 
countries  in  general ;  less  so  in  those  appropriated  to  a  tropical 
climate.  The  external  part  of  each  circular  layer  being  much  the 
most  hard  and  compact,  often  with  somewhat  of  a  homy  ajqiear- 
anoe,  distinguishes  the  limits  of  each.  Scarcely  any  two  layers  of 
the  same  tree  are  precisely  alike,  in  the  proportion  which  this  com* 
pact  part  bears  to  the  rest ;  nor  does  any  one  layer  exhibit  a  pre* 
cise  uufermity  of  diameter  in  its  whole  circle.'  (q)  And  it  is  also 
said,  that  Hhe  baric  of  trees  annually  changes  into  lifeless  wood ; 
whence  the  concentric  rings,  which  are  seen  in  the  trunk  of  trees, 
when  they  are  felled,  are  annually  produced ;  and  are  said  generally 
to  be  thicker  on  that  side  of  the  trunk,  which  grows  towards  the 
south,  dlian  on  the  northern  side ;  and  thicker  in  the  summers  most 
fiiyourable  to  vegetation  than  the  contrary.  These  rings,  as  they 
lose  their  vegetable  life,  and  at  the  same  time  a  part  of  their  mois- 
ture by  evaporation  or  absorption,  gradually  become  harder  and  of 
a  darker  colour ;  insomuch,  that  by  counting  their  number,  it  is  said 
that  not  only  the  age  of  the  tree,  but  that  the  mildness  or  moisture 


(j»)  2  BfCicb,  Am.  Sylva.  142.--(9)  Aees*  Cydo.  v.  Wood  in  VofotsUo. Aaalosir. 
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of  each  Bamaner  during  the  tiiae  of  its  gfowtb,  may  be  esbBated 
bjithe  retpeotive  thickness  of  the  rings  of  timber.'  (r) 

The  LinnsBan  hypothesis  was,  that  the  pkh  added  a  layer  every 
year  to  the  wood  internally.  But  on  its  being  observed,  that  uxwy 
trees  grew  vigorously,  the  pith  or  a  part  of  which  bad  rotted  so  as 
to  leave  them  almost  entirely  hollow,  that  hypothesis  was  aban- 
doned as  totally  erroneous.  And  on  its  being  discovered,  that  the 
food  of  a  tree,  after  having  been  taken  in  by  the  root,  and,  soaike 
how,  carried  up  and  digested  into  sap  by  the  leaves,  was  Assimi- 
lated and  added  to  the  bulk  of  its  trunk  and  limbs  in  layers  imme- 
diately under  its  bark,  the  opposite  hypothesis  was  adopted,  that 
trees  were  increased  in  size  by  those  external  additions  alone. 

Hence  it  was,  perhaps,  that  upon  a  more  careful  examination  of 
the  organs  of  vegetables, .  they  were  classed,  in  reference  to  the 
visible  arrangement  of  those  cNrgaos,  into  two  great  groupe,  Ike 
first  called  exogenougy  because  of  their  having  the  vascular  tissue 
arranged  in  concentric  cylinders  around  a  common  axis,  the  pith ; 
and  the  second,  endogtnou^y  having  this  tissue  disposed  in  bundles, 
and  not  in  cylinders.  In  the  first  class,  the  tubes  and  woody  fibre 
are  arranged  in  concentric  bands,  having  the  cellular  tissue,  in  part, 
packed  in  between  them ;  and  in  part  forming  lines,  called  the 
medullary  rays,  cutting  them  at  right  angles,  and  radiating  from 
the  axis  of  the  stem.  Such  stems  increase  by  the  regular  addition 
of  new  layers  on  the  outside  of  the  old  wood ;  and  are  thence 
termed  exogenous  stems,  or  growers  outwardly,  as  the  name  taa- 
ports.  This  is  the  structure  of  almost  all  the  forest  trees  of  our 
Union.  In  the  second  class,  the  tubes  and  wopdy  fibre  are  dis- 
posed in  bundles  throughout  the  stem ;  the  interstices  being  filled 
up  with  cellular  tissue.  The  stems  having  this  struetnre  do  not 
increase  in  diameter,  after  they  are  once  fairly  formed,  but  only  in 
solidity*  This  they  do  by  the  addition  of  new  bundles  of  tubes 
and  woody  fibre  internally.  Hoace,  they  have  received  the  name 
of  endogenous  or  growers  inwardly,  (i)    Again  it  was  observed. 


^-^^*»  ifi.  p  ^iiwi 


(r)  Barwiti'B  Pbytologia,  4I7S. 

(«)  <The  wood,  which  exists  mon  or  less  atmo^antijr*  ev«»  in  hsrincMiis  stems* 

•nd  which  forms  so  large  a  portion  of  those  of  trees  sJid  shnihs,  io  the  stem  which 
we  have  selected  for  examination,  consists  of  a  single  zone  or  layer,  composed  of 
tabes  ead  weedy  llbre»  dispeeed  wMhotxt  hay  regular  order,  except  that  the  latter  Is 
the  most  abundant  on  the  outside,  next  the  bark.  The  second  year  of  it  pUuifi 
growth,  a  new  layer  is  formed  outside  of  the  first,  and  similar  to  it  in  eyery  respect 
The  tUrd  year  this  pfocese  is  repeatsd ;  and  thus  the  stem  Increases  In  size,  a  new 
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cm  tke  fint  appeuance  above  ground  of  tbe  Baacent  plant,  that  it  in 
fluuij  caaea  exhibited  a  pair  of  thick  fleshy  lobes  of  the  seed,  hav<- 

UjmbtAag  finned  aii]iiMUy» as  looy  at  tbe  pbot  UvM.  Tha  wood  of  ao  exogoB,  of 
CM  joar'i  growths  may  be  viowed  aa  aa  aloogatod  boUow  cone,  eztenduig  frona  tho 
baae  to  the  somout  of  the  atom,  and  encioaing  the  pith.  Thia  cone  doei  not  extend 
fiarther,  nor  doea  it  enlarge  in  any  way;  but  is  sonounded  the  next  year  by  another 
ooBe»  which,  Uke  the  fiiat»  after  being  fiiimed,  oadeigoea  no  change  in  dimenaioiia. 
Hfre,  aa  the  ncoeasaiy  leaoh  of  thia  mode  of  growth,  the  staaa  of  an  exogen  ia 
more  or  leas  conical.' 

*£ach  layer,  or  to  speak  more  accurately,  each  hoUow  cone  of  wood,  ia  tbe  result 
of  a  single  year's  growth ;  it  is  evident,  that  the  age  of  an  exogen  may  be  aacer- 
tained  by  conutiBg  the  namber  of  rings  praaented  on  a  transvene  aedion  of  the  atom, 
made  near  its  base.  This  may  be  done  with  great  acenraey,  in  moat  traea  of  the 
temperate  and  cold  climates,  in  which,  in  consequence  of  the  periodical  auspension 
of  Tegetation,  the  annual  layers  are  distinctly  marked ;  but  in  the  case  of  trees  of  tlie 
tonid  sane,  where  v^etation  gees  on  throughout  the  year,  this  cannot  be  so  readily 
done.  In  old  trees,  tlie  late  of  incraaae  being  veiy  nnifcsm,  their  age  may  be  detar« 
mined  with  conaiderable  accuracy,  by  the  inspection  of  a  mere  fragment  of  the  stem, 
the  diameter  of  the  whole  stem  from  which  it  was  taken  being  known.  A  rough 
estimate  of  the  age  of  a  tree,  ia  sometimes  made  by  dividiDg  the  semi-diameter  of 
ita  baee  by  the  averaga  increase  of  the  species  to  which  it  belongs,  that  average  be- 
ing determined  by  previous  observation.  In  these  several  waya,  the  ages  of  name* 
rooa  very  old  trees  have  been  determined.  It  should  be  remarked,  however,  that  these 
deteraunations,  except  where  they  are  based  upon  an  actual  counting  of  tbe  rings 
pieeenled  by  a  tmasveme  section  of  the  hrvnk,  cannot  be  rsgarded  as  any  tUng 
more  than  approximafioas  to  true  age*  A  txee  growing  in  pec^|Uariy  fertile  grovnd, 
will  enJaige  much  more  rapidly  than  most  other  trees  of  the  same  species ;  and  of 
course,  with  a  given  diameter,  will  have  a  less  number  of  aones  than  the  average. 
In  the  case  of  a  tree  growing  in  peculiariy  barren  ground,  just  the  opposite  elfoct 
woald  eneae.  An  estimate  of  the  age  of  the  first,  made  by  dividing  its  semi  dkae* 
tar  by  the  avenge  thickness  of  the  aonea  of  that  particular  apecies,  woold  give  too 
great  an  age.  An  estimate  of  the  age  of  the  last,  made  by  this  same  method,  would 
give  an  age  leaa  than  the  true  one.'  « 

•Therein  almost  alwaja  a  mnrked  dif evsnee  in  celoiir  and  density,  between  M 
and  recent  wood.  The  outer  and  move  reeent  portions  of  the  stem,  have  been  caBad, 
in  allasioo  to  their  colour,  alburnum ;  and  in  allusion  to  their  office,  sap  wood ;  the 
inner  and  older  portions  are  termed  the  heart  wood.  Alter  a  few  years,  the  colour 
of  a  layer  of  wood  is  changed,  its  density  is  increased,  and  it  takea  thereafter  littte 
part  in  the  transmieainn  of  the  sap.  Dnringthe  winter,  it  is  true,  it  generally  con* 
taina  sap,  but  then  this  sap  is  rather  deposited  in  it,  than  circulating  throogh  it 
Tbe  change  in  cokrar  and  density,  by  which  sap  wood  is  converted  into  heart  wood, 
le  cnnsad  by  the  depoaitionof  a  solid  matter,  peeuliar  to  each  species,  in  the  tbsues 
of  that  part  Thia  matter  is;,  in  movt  cassa,  adaUe  in  nibic  acid,  and  henee  it  Is, 
that  if  a  pieee  of  heart  wood  be  imssersed  in  that  acid,  the  colour  ia  discharged, 
and  the  fiiece  again  assumes  the  appeaianee  of  sap  wood.  Where  the  matter  depo- 
sited is  of  a  lesinoua  chaneter  aa  in  the  pines,  it  adds  Terj  much  to  the  dufabilitf , 
and  cooaequentiy,  to  the  value  of  the  heart  wood.  On  this  aoeoont,  aa  well  aa  on 
aceeont  of  ita  greater  solidilj  and  atrangth,  the  heart  wood  ia  universally  pvslbrrsd 
la  Um  aap  wood,  for  use  in  the  aria.  As  Ifae  layers  of  wood,  in  the  couise  of  n  fbw 
yam  after  th«r  tbnBitlon»  ca«N  W  like  ai^  aetive  p«t  in  the  eiraahaien  of  the 
Sep,  and,  in  time,  become  to  all  intents  and  purpoaes  dead  matter,  it  would  natursUy 
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ing  some  resemblance  to  leaves;  these  vrete  cMed  cofyledoM. 
The  common  garden  bean,  the  peach,  the  oak,  and  a  great  variety 

foHow,  tint  the  central  part  of  the  stem  woold  td  flrat  to  decay.  Where  the  matter 
depoeitpd  in  those  parte  is  not  of  Bueb  a  character  as  to  protect  them  fiom  decay, 
this  is  frequently  found  to  be  the  case.  The  resinous  matter,  deposited  in  the  heart 
wood  of  the  pine,  is  of  such  a  nature  as  effectually  to  resist  the  disorganizing  agen- 
cies which  operate  upon  it ;  and  hence  it  is  that  pines,  even  those  of  the  greatest 
age,  are  never  found  hollow.  But  such  is  not  the  fact  with  respect  to  the  matter 
deposited  in  the  heart  wood  of  the  sycamore,  (plaUtmu  ocddeniaUi,)  and  hence, 
all  the  oldest  trees  of  that  Icind,  are  little  more  than  shells.* 

'Endogenous  stems  differ  very  .much  from  exogenous  ones  in  their  structure. 
The  characteristic  diffiBreneea  are  the  arrangement  of  the  tissues,  and  the  manner 
of  their  growth.  Besides  this,  endogens  differ  fh>m  exogens,  in  having  neither 
pith,  medullary  rays,  bark,  or  wood,  properly  so  called,  but  consisting  of  a  confused 
mass  of  woody  bundles,  imbeded  in  cellular  tissue.  In  the  stalk  of  the  com,  {Zea 
nuttftf)  which  afibrde  a  good  specimen  of  a  stetai  constructed  on  the  endogenous 
plan,  we  find  an  external  conical  integument,  without  liber,  and  bundles  of  woody 
matter,  so  arranged  throughout  the  cellular  tissue,  as  to  be  much  more  numerous 
and  compact  at  the  circumference,  than  towards  the  centre.  In  the  stem  of  the 
garden  asparagus,  (aaparagug  offiemaUij)  the  woody  bundles  are  distributed  uni- 
formly, throughout  the  stem,  and  so  soft  as  scarcely  to  be  recognized  as  woody 
matter.  The  same  arrangement  of  the  woody  bundles,  exists  in  the  green  brier, 
(BtnUax  rotundijblia,)  the  only  endogenous  shrub  common  in  Virginia.  In  the  stems 
of  grasses,  which  have  been  said  to  l)e  the  least  endogenous  of  all  endogenous  stems, 
the  structure  is  so  modified  as  not  to  be  at  once  evident.  The  peculiarity  of  these 
stems  is,  that  they  are  hollow,  except  at  the  nodes,  or  joints,  which  are  very  com- 
pact discs,  closing  the  stem  entirely.  They  are,  however,  in  eveiy  instance,  at  first 
solid*  and  become  hollow  in  the  course  of  their  growth.  In  other  respects,  the  stems 
of  grass  present  no  variation  fixim  the  typical  structure  of  endogens.' 

«The  life  of  endogens,  as  wall  as  their  diameter,  is  Undted  by  the  nature  of  their 
rind.  When  the  lateral  growth  of  the  stem  has  proceeded  to  a  certain  extent,  the 
rind  hardens,  and  the  stem  being,  in  this  way,  prevented  from  increasing  in  diameter, 
can  onIy,grow  in  length ;  and  as  the  consequence,  stems  of  this  character  are  gene- 
rally slender.  The  continual  depoeitiou  of  new  matter,  within  the  unyielding  rind, 
fin^y  produces  a  total  solidification  of  the  stem,  and  death  follows  as  a  necessary 
consequence.  Thus  the  life  of  an  endogenous  stem  is  limited ;  for,  unless  destroyed 
by  some  external  agency,  it  must  die  of  old  age.  The  individual,  however,  is 
seldom  destroyed ;  for,  whilst  the  trunk  is  thus  slowly  perishing,  the  great  accumu- 
lation of  sap  in  the  roots,  oanses  the  development  of  new  shoots  fix>m  the  ba86  of 
the  stem,  and  these  continue  the  life  of  the  individual  when  the  original  tnmk  dies 
down  to  the  ground.    In  this  view,  the  life  of  endogenous  trees  is  unlimited.' 

*  In  the  structure  of  exogenous  stems,  on  the  other  hand,  there  is  nothing  to  limit 
either  their  increase  or  duration ;  they  never  die  purely  of  old  age,  but  when  de- 
stroyed, are  destroyed  by  some  external  agency.  The  central  wood  of  exogens,  it  is 
true,  dies  in  the  course  of  time,  but  the  death  of  the  stem  does  not  follow  as  a  con- 
sequence of  this ;  for  nothing  is  more  common  than  to  see  a  tree  hollow,  destroyed 
at  its  centre,  whilst  it  is  growing  vigorously  at  its  circumference.  The  sycamore, 
(pkUmnu  oeeidfnhiiit,)  furnishes  a  remarkable  and  well  known  iHostration  of  this. 
The  oldest  trunks  are  generally  all  destroyed,  exe«ptittg  a  few  of  the  outsr  and 
recently  fonited  layars,  which  prolongtht  existence  of  the  iDdividflaL'--N<fii  Ettay 
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of  oilier  jdaiils  are  alike  in  this  respect  ;'a&d.  have  Uienoe  been 
denominated  dicotyledonous  plants.  Another  class,  on  their  first 
appearance  exhibit  only  one  such  leaf  or  cotyledon,  such  as  Indian 
com,  the  cabbage  tree,  {chamaerops  fahnetOy)  &c.;  and  hence  they 
bare  been  called  monocotyledonous  plants.  Those  of  the  first 
kind  having  been  found  to  have  stems  of  the  exogenous  structure, 
and  those  oi  the  latter  to  be  always  of  an  endogenous  formation, 
the  two  classes  have  been  and  may  as  well  be  designated  by  the 
one  name  as  the  other.  (/) 

Then  assuming  that  this  was  the  only  mode  by  which  exoge- 
nons  trees  were  enlarged,  and  because  the  sap  flowed  more  freely 
and  obviously  in  summer  than  in  winter,  it  was  affirmed,  that  the 
number  of  those  concentric  layers,  counting  from  the  surface  to 
the  centre,  demonrtrated  the  number  of  years  the  tree  had  been 
growing.  But  as  has  been  seen,  it  is  admitted,  that  in  the  wood 
of  forest  trees  of  the  temperate  zone,  in  which  those  concentric 
layers  have  been  noticed,  it  has  been  observed,  that  each  layer  is 
composed  of  a  great  number  of  thinner  and  scarcely  distinguish- 
able ones,  which  in  some  cases  assume  a  more  or  less  conspicuous 
appearance  than  usual,  in  consequence  of  the  fluctuations  of  the 
seasons,  or  accidental  checks  on  the  growth  of  the  tree ;  as  hard 
winters  render  the  outside,  or  porus  part  of  each  circle,  more  de* 
cided ;  while  favourable  summers  make  the  circle  itself  altogether 
broader. 

Hence  it  is  evident,  from  what  is  thus  stated  by  the  advocates 
of  this  notion,  of  each  layer's  being  an  evidence  of  a  year's 
growth,  that  it  is  founded  upon  the  apparent  effects  of  the  revo- 
lution of  the  seasons  in  the  temperate  zone.  But  the  roots  of  cac* 
rots,  beets,  &c.,  which  are  the  growth  of  a  single  season ;  and 
indeed  the  roots  of  all  perennial  trees,  as  well  those  of  the  endo- 
genous as  of  the  exogenous  class,  are  also  formed  of  concentncal 
layers ;  (u)  and  the  wood  of  the  trunks  of  most  of  the  forest  trees 
of  the  torrid  zone  are  evidently  formed  in  the  same  way ;  although 
some  of  them  may  exhibit  slighter  traces  of  such  concentric  rings 
than  others.  But  the  wood  of  none  of  the  endogenous  class  of 
plants^  among  which  is  the  cabbage  tree,  {chamaerops  pahnetOj)  of 

on  FtggtaUe  Physiology,  by  George  D.  Jmi$trong,  Prof,  of  Nat.  Philoeophy  and  Che- 
mUhy,  t»  WaMnglon  QMege^  Virginia,  dwp.  S  and  d;  T%e  Farmere'  RegitUr,  6y 
Edmund  ^jfbij  veil.  7,  No.  8. 

(<)  Eaton's  Botanical  Grammar,  18.^(i»)  Roget  Anim.  and  Veget  Physi.  pt.  1, 
c.  1,  s.  3. 


•our  countiy,  exhibit  any  toeii  indtcitioiis  of  the  foittation  of  auo* 
cessive  conoentrieal  layars»  as  are  to  be  found  in  a  atem  of  the 
oak,  pine,  fce.  (to.) 

The  conspicuous  formation  of  successive  layers  of  wood  is^ 
howeTer,  not  only  confined  to  trees  of  a  psfticular  class,  but  eren 
among  them  the  formation  of  such  layers  differs  materially,  accord* 
ifig  to  their  respective  species,  ages,  and  situation,  when  growing 
in  their  several  appropriate  climates.  And  yet  a  tree  of  one  spe* 
cies  engrafted  upon  the  stock  of  another  of  the  same  species,  will 
^row  vigorously,  producing  fruit  of  a  different  kind,  and  wood  of 
a  very  dissimilar  appearance  from  that  on  which  it  grows.  It  is 
remarkable,  that  the  branches  of  the  resinous  trees  consist  almost 
wholly  of  looody  of  which  the  organization  is  even  more  perfect 
than  in  the  body  of  tiie  tree ;  the  reverse  is  observed  in  trees  with 
deciduous  leaves,  (x)  There  are  six  times  more  coneentrical  eir^ 
eles  in  a  given  space  of  the  yellow  pine,  (jrinus  mitis^)  than  there 
are  in  the  pitch  pine,  (pinus  regida^)  or  loblolly  pine,  (psntis 
t^Bda.)  (y)  The  wood  of  the  black  oak,  {quercus  /tnciorta,)  is 
coarse  grained  with  empty  pores ;  (z)  that  of  the  red  oak,  {quercui 
Tubray)  is  also  coarse  grained,  with  pores  large  enough  for  the 
passage  of  a  hair,  (a)  The  wood  of  the  sweet  gum,  {li^idamber 
siyracifiuay)  when  sawn  into  boards,  is  observed  to  be  transversely 
marked  at  considerable  distances,  with  blackish  belts ;  (b)  that  of 
the  black  gum,  {nyssa  sylvatica,)  and  its  genus,  has  its  fibres  inter*- 
woven  and  collected  in  bundles.  It  is  difficult  to  split  the  w6od, 
which  in  the  arrangement  of  its  tubes  and  woody  fibres  strikingly 
resemUes  that  of  a  tree  of  the  endogenous  class,  (c)  The  inter- 
nal structure  of  the  sugar  maple,  (acer  saccharinumy)  seems  to 
undergo  several  changes  in  the  course  of  its  life.  As  the  growing 
tree  rises  to  maturity  the  grain  of  its  wood  becomes  more  undulated 
or  curled;  and,  at  an  advanced  age,  by  an  inflexion  of  its  fibres,  firom 
die  circumference  toward  the  centre,  there  are  produced  a  kind  of 
spots,  which,  when  the  wood  is  polished,  resemble  bird's  eyes,  (d) 
So,  too,  as  age  advances,  the  wood  of  the  oak  likewise  undeif^oes 
some  sensible  changes ;  for,  it  has  been  said  by  a  person  in  Eng- 


(%D)  Reel'  Gyclo.  v,  Monocofyledon,  Palmae,  and  Wood;  Roget  Aniin.  and 
Veget  Phyri.  pt  1,  c.  1,  s.  2.^(x)  2  Mich.  Am.  Sylva,  274.— (y)  2  Mich.  Am. 
Sylvi.  264,  268.— (ar)  1  Mich.  Am.  Sylva.  92.— (a)  1  Mich.  Am.  Sylvt,  104.— 
(b)  1  Mich.  Am.  Sylra,  SIS.— (c)  2  Mich.  Am.  Sylva,  ISS.— (<<)  1  Mich.  Am. 
Sylva,  227. 
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kndylkat  of  a  ndtiinde  of  oaks  be  bad  Mkd  tkere,  he  coated 
the  eoBeeotiieal  rings  ci  one  of  about  thirty-lbiir  iacbes  in  dime* 
ietj  vfaidi  wua  sound  at  the  batt,  as  neariy  as  be  could  asceitain 
Ibem,  to  the  number  of  two  hundred ;  but  those  of  the  last  fifty 
jean  growth^  next  the  baik,  were  so  thin,  he  could  not  count 
them  with  certainty;  though,  as  he  thought,  with  sufficient  accu* 
racy  to  ground  a  calculation  iqpon  as  to  the  proper  age  for  felling 
timber;  ranging  as  to  oaks  fiom  one  to  two  hundred  years  of  age; 
and  as  to  elms  fiom  fifty  to  a  hundred  years  of  age.  (e) 

There  is,  according  to  the  law  of  Eng^d,  not  only  a  custom  as 
to  what  may  properiiy  be  regarded  as  timber ;  {/)  but  also  a  cus- 
torn  as  to  what  is  called  a  husbandlike  manner  as  well  in  regard  to 
the  best  ^easos  as  to  the  proper  growth  at  which  trees  should  be 
cut.  And  to  prcTcnt  the  Tiolation  of  such  customs  an  injunction 
may  be  obtained,  {g)  Yet  there  does  not  appear  to  have  been  any 
clear  well  settled  rules  laid  down  as  to  what  is  to  be  deemed  the 
proper  age,  size  and  season  for  cutting  timber  of  any  description. 
What,  in  some  of  the  old  books,  is  called  Sylva  OiediMi,  coppice, 
or  under  growth,  was  not  considered  as  fitto  be  cut  sooner  than  at 
twenty  years  growth.  But  latterly  the  common  forest  growth 
seems  to  have  been  regarded  as  timber,  not  according  to  its  age, 
bat  by  its  size  and  utility.  It  would  seem  to  have  been  held,  in 
Englaod,  that  the  proper  season  for  cutting  timber  was  when  the 
sap  was  dovm ;  that  is,  in  the  winter  season  after  the  trees  had 
been  diTested  of  their  foliage,  (h)  In  this  country,  it  is  believed, 
theie  are  no  legal  rules  in  relation  to  this  matter.  But  it  has  been 
said^  that  after  the  forest  trees  have  parted  with  their  leaves  in 
autumn*  that  their  organs  still  continue  their  functions,  though  mora 
sfewly,  during  the  whole  winter ;  and  in  so  doing  aeoumulate  a 
considerable  quantity  of  matter  in  the  vascular  tissue  of  the  stem ; 
which  matter,  except  the  resin  of  the  pine,  being  often  of  a  nature 
rather  to  accelerate  than  prevent  decay,  is  believed  to  be  liquified 
and  carried  up  in  the  spring,  and  then  by  the  newly  formed  leaves 
digested,  and  sent  down  again  for  the  nourishment  and  enlarge^ 


(«)  lt«6t'  Gyelo.  V,  Timber.— (/)  Co.  Litt.  68;  Chandos  v.  Ttlbot«  ft  P.  WilL 
SOS.— fs")  Aatott  V.  Astoo.  ]  Yes.  2JS4 ;  Chamberljme  v.  Dummer,  1  Bro.  C.  C.  166*S. 
C. ;  S  Bro.  C.  C.  54S,  8.  C. ;  2  Dick.  600 ;  Ozenden  v.  Compton,  2  Vet.  jun.,  70,  9S : 
fftmpton  V,  Hodges,  8  Vet.  106;  Ex  parte  PbilJipff,  19  Ves.  119;  Oower  v.  Eyer, 
Coop.  Rep.  16S ;  Brid^  v,  Stepbene,  2  Swan,  159,  note ;  Smytbe  v.  Smytbe,  2  Rwu, 
2S1. — (4)  2  Inst.  642;  F.  N.  B.  99;  Cbamberlyne  v.  Dummer,  8  Bro.  C.  C.  S4S; 
Bae.  Abr.  tit.  Waste,  C.  2. 
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meat  of  the  tree.  Whence,  and  from  actual  observation^  it  hai 
been  confidently  asserted,  that  the  best  season  to  cut  timber,  as 
well  as  to  prune  fruit  trees,  to  prevent  the  dry  rot  in  the  timber,  or 
in  that  part  of  the  living  tree  from  which  the  amputated  limb  has 
been  taken,  is  during  the  summer  when  the  trees  are  in  full  foliage, 
and  their  sap  is  in  pure  and  active  circulation.  («) 

But  all  trees,  although  standing  within  the  general  range  of  their 
appropriate  climate,  are  very  materially  affected  by  the  peculiar 
soil  and  situation  in  which  they  may  happen  to  be  rooted,  (j) 
Even  the  great  white  pine,  (pinus  strobusy)  the  lofty  chief  of  our 
forests,  which  in  some  instances  elevates  its  top  to  the  height  of  a 
hundred  and  eighty  feet  from  the  ground ;  (k)  and  the  beautiful 
flowering  poplar,  (Uriodendron  tulipefera^)  which  may  be  ranked 
next  to  it  in  stature,  and  only  after  the  oak  in  utility,  exhibit,  in  the 
texture  of  their  wood  as  well  as  in  their  size,  the  most  unequivocal 
evidence  of  the  generosity  or  unfriendliness  of  the  soil  in  which  they 
stand.  {I)  But  such  is  the  peculiar  constitution  of  the  white  oak, 
{quercus  alba^)  which  for  general  use  is  considered  as  the  most 
valuable  of  all  the  timber  trees  of  our  Union,  that  it  attains  its  lar- 
gest size  and  greatest  perfection  in  the  cold  and  comparatively  bar- 
ren soil  of  those  swampy  plains,  many  of  which  extend  in  consi- 
derable tracts  along  the  borders  of  the  Chesapeake,  and  on  the 
right  and  left  shores  of  the  lower  Potomac;  while  on  the  otherwise 
fertile  soils,  west  of  the  mountains,  it  is  by  no  means  so  remarkable 
for  its  size.  Whence  it  may  be  strongly  inferred,  that  a  tree,  the 
texture  and  density  of  the  wood  of  all  the  species  being  known  to  be 
alike,  may  in  one  situation  attain  a  much  larger  size,  and  in  a 
transverse  section  of  its  trunk  exhibit  a  greater  number  of  concen- 
tric circles  than  another  of  the  same  age  the  growth  of  a  different 
situation. 

If  it  be  true  that  trees  are  enlarged  chiefly  or  only  by  the  forma- 
tion of  successive  concentrical  layers,  then  it  necessarily  follows,  that 
those  layers,  as  the  tree  enlarges,  must  become  wider  as  well  as 
longer  each  year,  so  as  to  embrace  the  whole  of  its  increased  di- 
mensions; and  consequently  the  quantity  of  wood  formed  each 
year,  supposing  the  several  concentrical  layers  to  be  of  the  same 


(i)  Essay  on  Vegetable  Phyi9ology,by  Armstrong,  Prof.  &e.  Washington  Collage, 
Virg.  chap.  7  and  19;  The  Farmers'  Register,  by  Ruffin.  7  vol.  No.  4  and  S.^(y )  % 
Mich.  Am.  Sylva,  180,226.~(fc)  2  Mich.  Am.  Sylva,  29S.— (i)  1  Mich.  Am.  8yl. 
va,  SOS;  8  Mich.  Am.  Sylva,  296. 
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tliiclmess,  must  increase  annually  in  a  compound  ratio.  But  al- 
tboQgh  soch  a  rate  of  increase  may  well  be  supposed  to  be  carried 
on  during  tbe  eaHy  years  of  its  growth,  there  is  every  reason  to 
beliere,  as  was  observed  of  tbe  diminished  thickness  of  the  last 
fifty  outside  rings  of  the  before  mentioned  English  oak,  in  the  two 
hundred  of  them  which  were  counted  from  its  centre  to  its  surface, 
that  the  concentrical  layers  become  thinner  and  less  distinguishable 
as  the  tree  grows  older;  and  in  proportion  as  its  roots  find  it  difli* 
cult  to  draw  an  increased  supply  from  the  soil  in  which  it  stands. 
These  concentrical  layers,  as  they  are  successively  laid  on,  not  only 
prevent  the  previous  ones  from  thickening,  or  enlarging  in  any 
way,  except  by  rising  upward,  which  it  is  said  they  do  not  do ;  but 
as  it  is  thought  the  continually  increasing  pressure,  produced  by 
the  laying  on  of  new  layers,  becomes  so  great  as  in  many  instances 
to  occasion  decay  and  a  hollowness  of  the  tree,  (m) 


(a)  RogBt  Anim.  aod  Teget.  Pfaysi.  pt.  1,  c.  1,  s.  8. 

*Tliat  tbe  apwaid  growth  of  the  atein  takes  place  altogether  in  the  green  shoot 
of  eneh  year,  whilst  the  older  portions  of  tbe  stem  nndeigo  do  change  in  liimrhiinas, 
is  proved  bj  tbe  following  fact,  known,  I  presume  to  all.  When  a  name  is  cut  upoa 
the  bark  of  tbe  beech  tree,  {fagut  tylvatiea,)  tbe  tree  may  continue  to  grow  untU 
it  has  doubled  its  original  height,  but  the  name  will  never  be  raised  further  from  the 
gvoand  than  the  point  at  which  .it  was  originally  cut  This  proceai  is  the  sane, 
both  in  ezogens  and  endogens.' 

'Concerning  the  growth  of  tbe  fibro-vascular  system,  i,  e.  the  vascular  tissue  and 
woody  fibre,  there  has  been  a  great  diversity  of  opinion  among  botanists.  By  lar 
the  greater  part  of  the  observations  which  have  been  made  fi>r  the  purpose  of  ex* 
aminiag  iDto  this  matter,  have  been  made  on  exogenous  plants ;  to  these,  thereibvs, 
our  attentioD  must  be  principally  directed.  But  yet  it  should  be  remarked,  we  can 
admit  no  explanation  which  does  not  apply  to  endogens,  as  well  as  to  ezogena. 
The  origin  of  the  fibro-vasevlar  system  is  presumed  to  be  the  same  in  both  cases ; 
aid  so  also  its  development,  except  in  the  single  particular  of  its  urangeiaent.' 

•There  are  certain  ^cts  respecting  tbe  production  of  tbe  wood,  which  have  been 
established  by  careful  and  oft  repeated  experiments.  To  these  we  will  first  attend. 
The  jlrtt  of  these  is,  that  the  wood,  or  at  least  the  materia]  of  which  the  wood  ie 
ftnned,  is  elaborated  in  the  upper  part  of  the  plant,  and  sent  downward;  and  not  in 
the  root,  and  sent  upward.  This  has  been  established  by  such  experiments  as  the 
IbDowing ;  early  in  the  spring  a  light  ligature  was  tied  around  a  young  branch,  and 
in  this  condition  tbe  branch  was  suffered  to  remain  for  the  season.  On  examining 
it,  towards  tntnmn,the  part  above  the  ligature,  was  found  to  have  increased  instse, 
whilst  that  below  had  remained  unaltered.  A  ring  of  bark  was  removed  from  a 
growing  stem  of  a  young  tree,  when  the  wound  commenced  healing,  the  new 
woody  matter  was  formed  on  the  upper  lip  of  the  wound,  and  not  on  the  lower. 
Butmdt  the  new  wood  is  produced,  either  from  the  bark,  or  between  the  bark,  and 
the  wood  of  the  last  year,  and  not  by  that  wood.  This  was  proved  by  Du  Hamel, 
in  tbe  ibifewing  manner :  having  carefully  introduced  plates  of  tin  foil,  between  the 
bark  and  wood  of  a  growing  tree,  he  suffered  it  to  remain  undisturbed  for  several 
years.  On  catting  across  the  stem,  at  the  end  of  this  time,  he  found,  that  the  new 
layen  of  wood  had  been  deposited  on  the  outside  of  the  tin  foil,  without  in  the  least 
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Supposing  it  to  be  true,  that  all  our  forest  trees  are  sustained 
only  by  the  circulation  carried  on  immediately  under  their  bark, 

distnrliiiig  it.    Tkifd^  the  origin  of  tiie  wood  is  in  tome  way  intimately  connectad 
with  tbe  action  of  the  leaves.    It  has  long  been  known,  that  the  diameter  of  a  stem 
depends  very  much  upon  the  number  of  the  leaves  which  it  bears ;  and  that  the 
larger  tbe  number  of  leaves  developed  upon  a  stem,  the  greater  will  be  its  diameter, 
and  the  more  rapid  its  growth.    And  also,  that  the  largest  quantity  of  wood  it 
always  Iband  on  that  side  of  a  stem  which  developee  most  leavee.    But  had  we  only 
these  facts*  on  which  to  base  a  judgment,  we  might  hesitate  which  to  consider  the 
cause  and  which  the  effect;  whether  to  believe  tbat  the  luxuriance  of  tbe  stem  arose 
from  the  increased  number  of  the  leaves,  or  the  increased  number  of  leaves  from  tiie 
lucuriance  of  the  stem.    This  question,  however,  has  been  determined  by  diieet 
experiment.    Mr.  Knight  stripped  oiT  tlie  leaves  from  the  upper  portion  of  a  yoong 
shoot;  as  the  consequence,  the  shoot  died  as  hr  down  as  the  leaves  were  removed, 
whilst  below  that  point,  it  flourished.    He  afterwards  insulated  a  single  leaf,  by  re- 
moving a  ring  of  bark,  at  some  distance  above  the  point  at  which  it  was  inserted 
into  the  stem,  and  another  at  an  equal  distance  below  that  point    In  the  coarse  of 
the  summer  a  perceptible  increase  in  the  wood  took  place  above  the  leaf,  but  none 
below  it    In  another  instance,  he  removed  a  narrow  ring  of  bark  from  the  lower 
part  of  a  growing  stem ;  the  stem  afterwards  increased  sensibly  in  diameter  down  to 
this  ring ;  but  not  at  all  between  the  ring  and  the  leaf  next  below  it.    From  these 
and  siflsilar  facts  be  has  inferred,  that  tbe  matter  of  which  the  wood  is  formed,  !• 
elaborated  in  tbe  leaves  and  sent  downvrards.    Fourth,  the  portion  of  wood  fonaed 
each  year,  is  entirely  independent  of,  and  distinct  from,  that  of  every  other  year ; 
and  when  once  formed,  undergoes  no  change,  except  the  slight  change  which  take* 
plase  when  it  is  converted  from  sfl^wood  into  heartwood.    In  conAnnation  of  this» 
many  curious  facts  may  be  mentioned.    On  what  are  called  *  line  trees,'  in  the  west* 
certain  marks  are  made  when  the  land  is  first  divided  off  into  lots.    This  is  done  by 
striking  with  an  axe,  so  as  to  cot  through  tbe  bark  and  two  or  three  of  the  outer 
liters  of  the  wood.    If  one  of  those  trees  be  examined,  say  twenty  years  after  the 
marks  ware  made,  no  traces  of  them  will  be  discovered  on  the  outside  of  the  bark; 
nor,  if  we  cut  into  tbe  wood,  will  we  find  any  on  tbe  nineteen  outer  layers ;  whilst 
wa  will  find  all  the  marks  perfect  in  the  twentieth  layer,  in  which  they  were  ori- 
ginally made ;  thus  establishing  the  fiict,  that  that  layer  has  remained  unaltersd  since 
its  first  fi>rmation,  and  that  aU  the  outer  layers  have  been  formed  entirely  indqieii* 
dent  of  it.    Good,  in  his  Book  of  Nature,  states,  that  in  England,  dates  of  very  re- 
mote national  eras,  and  the  initials  of  monarchs  who  flourished  in  early  times,  hava 
been  found  stamped  in  the  veiy  heart  of  the  timber.    M.  Klein  states,  that  in  the 
year  1727,  a  long  series  of  letters  were  discovered  in  the  trunk  of  a  full  grown 
beech,  near  Dantzic.    Tbe  letters  were  conspicuous  in  a  layer  about  half  way  be^ 
tween  the  axis  and  tbe  bark  of  the  stem,  whilst  no  traces  of  them  could  be  disco- 
vered, either  in  the  layers  within,  or  on  those  without  it.   Tbe  same  author  mentions 
several  other  facts  of  the  same  kind.    In  one  instance,  the  image  of  a  thief  hanging 
from  a  gibbet,  was  discovered  in  the  timber  of  a  beech  tree,  apparentiy  drawn  by 
nature's  own  pencil.    In  another  tree,  the  figure  of  a  crucified  man  was  found  in 
similar  circumstances ;  and  in  another,  a  chalice,  with  a  sword  perpendiculariy  erect, 
sustaining  a  crown  on  its  point    Such  marks  were  formerly  attributed  to  miraculoaa 
intervention,  or  regarded  as  miraculous  sports  of  nature ;  and  on  this  account,  were 
preserved  with  peculiar  care.    When  rightiy  understood,  they  place  the  truth  of  tha 
above  statement  beyond  a  doubt'— Ksto^  oa  VegeMU  Pkytiologift  h  jhmMbrmigt 
Pro/.^  4«.,  IVashingUm,  Virgmay  chap.  7;  7%tf  Fnrmert'  Bigidir,  by  Rujfk,  voL  7. 
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M  kas  been  inferred  from  seeing  many  of  them  grow  rigoroiisty 
wkidh  were  entirely  hollow,  then  it  would  seeoii  that,  on  a  total  stop 
beiog  put  to  that  channel  of  circulation,  death  would  ensue  as  cer- 
tainly, and  almost  as  suddenly  as  by  cutting  the  arteries  of  an  animal. 
Tet  it  has  been  obsenred,  that  early  in  the  spring,  before  any  thing 
like  a  leaf  has  been  put  forth,  the  vine  particularly,  and  some  forest 
trees,  the  sugar  maple,  &c«  on  a  transverse  incision  being  made 
into  their  wood  pour  forth  a  quantity  of  sap,  which  is  always  seen 
to  proceed  fiom  the  wood,  and  not  from  any  layor  near  the  bark ; 
which  shews  that  the  vascular  tissue  of  the  stem,  by  some  sup- 
posed to  be  mere  dead  wood,  contributes  largely,  if  not  altogether, 
to  supplying  the  plant  with  that  portion  of  its  nutriment  which  it 
certainly  does,  and  must  in  a  very  great  degree  derive  from  the 
earth.  And  it  is  not  uncommon  to  see  forest  trees,  which  in  the 
winter  or  summer  had  been  belted  by  a  chop  made  all  round  into 
the  wood  of  the  trunk,  near  the  ground,  put  out  their  usual  amount 
of  foliage  in  the  following  spring  and  sustain  themselves  during  the 
year;  which  proves  that  there  is  a  flow  of  sap  through  the  wood  of 
the  trunk  which  contributes  largely  to  the  support  of  the  vitality  of 
the  plant.  In  corroboration  of  this,  it  has  been  also  observed,  that 
besides  the  ordinary  longitudinal  vessels,  there  is  what  is  called 
the  silvrr  grain^  or  medullary  rays,  consisting  of  numerous  thin 
plates  radiating  from  the  pith  to  the  circumference,  intersecting  the 
concentrical  layers,  and  visible  in  almost  all  kinds  of  wood ;  in  the 
oak  every  tube  is  touched  by  them  at  short  distances,  and  sli^tly 
diverted  from  its  course.  These  plates,  it  is  supposed,  perform 
some  important  functions  in  the  circulation  of  the  sap.  (n) 


(n)  Raffin  on  Calcarious  Manttres,  cbap.  12  and  IS ;  Rees*  Cyclo.  r.  Circulation 
of  asp  md  Silver  Grain;  Thompson's  Cbem.  b.  4,  e.  8,  a.  S ;  Roget  Anim.  and  Ve- 
gtt  Pbysi.  pt  1,  c.  1,  s.  8. 

'To  inofltrmte  the  theory,  that  vegetables  extract  their  matter  chiefly  from  the  at- 
mosphere, and  are  of  course  a  powerful  vehicle  for  fixing  and  bestowing  atmosphe- 
rical manure  on  the  earth,  the  following  fact  is  circumstantiaUy  related,  on  account 
of  Its  complete  application  and  to  expose  it  to  investigation.  Some  years  ago,  a  lo- 
cast  tree  at  Colonel  Larkin  Smith's  in  the  county  of  King  and  Queen,  and  state  of 
Virginia,  received  an  injury  which  made  it  necessary  to  cut  away  entirely  the  bark 
aiound  its  body  Ibr  eight  or  ten  inches,  so  that  its  bark  above  and  below  was  wholly 
separated,  without  a  cortical  vein  between.  The  wound  was  entirely  covered  with 
a  close  bandage  of  some  other  t>ark,  which  lapped  beyond  the  edges  of  the  wounded 
bark,  above  and  below.  And  the  tree  was  left  to  iti  fate.  The  plaster  bark  never 
giew  to  the  tree,  but  the  edges  of  the  wounded  bark,  gradually  approached  each 
ether  under  its  shelter,  and  after  several  years  met  and  united.  By  the  time  the 
wound  was  heated,  the  body  of  the  tree  above  had  became  one-third  larger  than  its 
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It  has  been  often  said,  not  only  that  the  age  of  a  tree  may  be 
ascertained  by  the  number  of  its  concentrical  layers ;  but  that  their 
closeness  or  distance  from  each  other  indicates  the  slowness,  or  the 
rapidity  of  their  growth.  The  concentrical  layers  of  the  wood  of 
the  live  oak,  (qtiercus  virenSy)  are  very  close,  and  it  is  very  hard  and 
heavy.  The  concentrical  layers  of  the  wood  of  the  white  cedar, 
{ihuyu  ocddeTitaiiSj)  which  grows  near  the  falls  of  the  Potomac, 
are  talso  very  close ;  as  many  as  one  hundred  and  seventeen  have 
been  found  in  a  log  of  little  more  than  thirteen  inches  in  diameter; 
but  the  wood  is  very  light,  soft,  and  fine  grained.  Yet  the  close* 
ness  of  the  concentrical  layers  of  the  wood  in  these  two  species  of 
trees,  differing  so  widely  in  all  other  respects,  is  said  to  shew  the 
extreme  slowness  of  their  growth,  (o)  The  rapid  growth  of  the 
catalpa,  and  the  loblolly  pine,  is  said  to  be  proved  by  the  great 
width  of  their  concentrical  layers,  (p)  But  the  wood  of  the  locust, 
{roUnia  pseudo  acacia^)  is  finer  in  its  grain  than  any  of  the  oaks, 
and  much  harder,  when  seasoned,  than  any  of  them,  except  the 
live  oak.  The  locust  converts  its  sap  into  perfect  wood  every 
third  year ;  which  is  not  done  by  oaks  in  less  than  every  tenth  or 
fifteenth  year ;  and  at  twenty-five  years  of  age  it  yields  twice  the 
mass  of  wood  of  any  other  tree,  {q) 

The  eminent  botanist  who  has  given  us  the  most  full,  accurate, 
and  instructive  account  of  all  our  forest  trees,  appears  to  have 
frequently  adverted  to  this  general  opinion,  that  the  concentrical 
layers  in  the  wood  of  such  trees  afforded  evidence  as  well  of  their 
progress  in  vegetation  as  of  their  age.  In  speaking  of  the  white 
cedar,  {cupressus  thyoOes^)  he  says,  that '  the  concentrical  circles 
are  always  perfectly  distinct,  even  in  stocks  of  considerable  size ; 
but  their  number  and  compactness  prove  that  the  tree  arrives  at  its 
full  growth  only  after  a  long  lapse  of  years.  I  have  counted  two 
hiindred  and  seventy-seven  annual  layers  in  a  trunk  twenty-one 
inches  in  diameter,  and  five  feet  from  the  ground ;  and  forty-seven 
in  a  plant  only  eight  inches  thick  at  the  surface,  which  proved  it 


body  below  it.  And  thoagb  several  yean  have  elapsed,  the  latter  has  not  been  able 
to  overtake  the  former.  The  upper  part  of  the  tree,  rooted  in  the  air,  vastly  oat- 
grew  the  under  rooted  in  the  earth.  Therefore  it  must  have  drawn  either  its  whole 
or  chief  sustenance  from  the  atmosphere.  Indeed  between  the  bark  and  the  wood 
of  most  trees,  and  of  the  locust  particularly,  we  find  the  chief  channel  of  their  juices ; 
and  the  communication  of  those  juices  was  utterly  cut  off  so  that  neither  portion  of 
the  tree  could  supply  the  other.'— Orator,  hy  John  Taylor,  of  Oarolmi,  p,  86. 

(0)  1  Mich.  Am.  Sylva,  59;  2  Mich.  Am.  Sylva,  Z5B,'-(p)  1  Mich.  Am.  Sylva, . 
380;  2  Mich.  Am.  Sylva,'  289.— (9)  2  Mich.  Am.  Sylva,  11. 
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to  be  already  fifty  years  old.  I  was  told  that  the  swamp  in  which 
it  grew  had  been  burnt  at  least  half  a  century  before,  and  had 
been  re»peop]ed  from  a  few  stocks  that  escaped  the  conflagration^ 
or  perhaps  by  the  seeds  of  the  preceding  year.'  (r )  From  which 
it  would  seem,  that  the  number  of  the  concentrical  circles  in  the 
young  cedar  being  found  to  correspond  so  nearly  with  the  known 
lapse  of  time  within  which  it  must  have  grown,  atler  all  the  old 
ones  had  been  destroyed,  might  have  induced  this  botanist  to 
speak  of  this  fact  as  a  corroboration  of  the  general  opinion ;  yet 
be  merely  states  the  circumstance,  and  leaves  the  matter  to  the 
judgment  of  the  reader.  But  in  another  place  he  has  distinctly 
given  us  to  understand,  that  however  disposed  to  treat  this  opinion 
with  respect,  he  himself  had  no  great  confidence  in  its  correctness. 
In  treating  of  the  hemlock  spruce,  (abies  canadensisy)  he  says, 
^The  hemlock  spruce  is  always  larger  and  taller  than  the  black 
spruce ;  it  attains  the  height  of  seventy  or  eighty  feet,  with  a  cir- 
cumference from  six  to  nine  feet,  and  uniform  for  two-thirds  of  its 
length.  But  if  the  number  and  distance  of  the  concentric  circles 
afford  any  certain  criterion  of  the  longevity  of  trees,  and  the 
rapidity  of  their  vegetation,  it  mast  be  nearly  two  centuries  in 
acquiring  such  dimensions,  (s) 

The  inferences  deducible  from  the  apparent  number  of  concen- 
trical layers  found  in  the  trunk  of  a  tree,  upon  an  inspection  of  a 
transverse  section  of  it,  is,  however,  a  kind  of  evidence  which 
can  only  be  obtained  by  a  posthumous  examination.    Such  exami- 
nation of  the  bodies  of  animals  are  common,  and  have  often  been 
found  very  instructive  in  relation  to  the  purposes  for  which  they 
have  been  made;  but  it  is  believed  such  an  examination  never 
was  made  with  a  view  to  ascertain  the  age  of  the  animal,  or  when 
it  would  attain  such  a  maturity  as  would  give  the  greatest  value 
and  utility  to  its  body,  or  that  of  similar  animals.     Post  mortem 
examinations  of  the  bodies  of  animals,  are  often  made  with  a  view 
to  ascertain  points  of  comparative  anatomy;  to  observe  the  organ- 
ization of  the  body,  so  as  thereby  the  better  to  understand  how 
living  creatures  of  the  same  species  should  be  treated  in  health,  or 
in  disease;  or  to  ascertain  what  may  have  been  the  immediate 

(r)  2  Mich.  Am.  Sylva,  841.^(«)  2  Mich.  Am.  Sylva,  SIS.  '  In  a  field  of  arid 
sandy  loam,  long  under  the  usual  cultivation,  a  piece  of  five  or  six  acres  was  co- 
▼ered  bj  a  second  growth  of  pines  thirty-nine  years  old,  as  supposed  from  that 
amnber  of  rings  being  counted  on  some  of  the  stumps.  The  largest  trees  were 
eighteen  or  twenty  inches  through.'— Ai^  on  Calcarunu  Mamtru,  chap.  18. 
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cause  of  its  death.  So,  too,  the  post  mortem  ezamiiMtioii  of  a 
tree  caa  be  of  no  value  for  any  other  pnrpose ;  except  it  be  to  find 
a  role  for  ascertaining  its  age,  and  thereby  the  ages  of  living  trees 
of  the  same  species ;  or  to  find  a  rule  for  determining  the  rate  per 
annum  at  inrhich  they  may  be  expected  to  continue  their  enlarge- 
ment until  they  reach  the  ultimate  term  of  their  lives* 

But  assuming  it  to  be  true,  that  the  number  of  the  concentrical 
rings  observed  in  the  trunk  of  a  tree,  do  always  exactly  cones- 
pond  with  the  number  of  years  of  its  age,  then  at  least  one  impor- 
tant step  would  seem  to  have  been  made  by  such  post  mortem 
examinations  towards  ascertaining  the  ages  of  trees  in  general; 
as  for  example,  if  by  the  felling  of  an  oak  of  thirty-four  inches  in 
diameter,  it  should  be  found  to  have  two  hundred  concentric  lay- 
ers ;  and,  consequently,  to  be  two  hundred  years  old ;  and  so  to 
have  increased  in  diameter  at  the  rate  of  one-twelAh  part  of  an 
inch  annually ;  and  then,  assuming  it  to  be  true,  that  all  the  imme- 
diately adjacent  and  similarly  situated  oaks  had  increased  in 
diameter  at  the  same  average  annual  rate ;  it  follows,  that  the  age 
of  every  living  oak  in  a  similar  soil  and  eiqiosure,  might  from  the 
measurement  of  its  circumference,  be  exacdy  ascertained  by  a  past 
mortem  examination  of  any  one,  and  so  of  every  other  species  of 
trees.  Let  us  follow  out  this  hypothesis,  and  see  to  what  it  will 
lead. 

It  has  been  found,  that  a  larch  tree,  in  England,  will,  under 
favourable  circumstances,  increase,  until  fifty  years  of  age,  at  the 
rate  of  half  an  inch  annually  in  diameter ;  and  that  some  elms, 
planted  in  France  in  the  year  1680,  if  what  is  said  of  their  circum- 
ference be  correct,  had  increased  at  the  same  rate  in  diameter  ontil 
two  hundred  and  forty  years  of  age.  (t)  But  it  has  been  observed, 
that  the  latter  concentrical  layers  of  wood  in  an  oak  of  no  more 
than  two  hundred  years  of  age,  were  so  much  thinner  than  those 
of  its  youth,  as  to  be  scarcely  distinguishable ;  and  that  other 
lands  of  trees,  known  to  be  of  rapid  grovTth  in  eariy  life,  have 
been  fi>und,  by  actual  measurement,  after  they  had  attained  a  con- 
siderable age,  to  have  remained  nearly  of  the  same  circumference 
during  the  lapse  of  twenty  years.  («)    Therefore,  after  allowing 

(0  2  Mich.  Am.  Sylva.  226.  « Serena  elm  trees,  said  to  have  been  planted  ia  ttie 
public  green  at  New  Haven,  in  Connecticut,  in  the  year  1S88,  were  standing  in  tbe 
year  1838,  and  then  measored  about  foorteen  feet  in  cireamference ;  wbich  gives  an 
increase  of  diameter  at  the  rate  of  about  the  half  of  an  inch  annually.'— 3f%#  Okh 
muftpaper^  jniMuhtd  at  WiuhuigUm,  2M  Sq^lember,  1SS8. 

(tt)  1  Mich.  Am.  Sylva,  824. 
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for  cfiRsrieiices  in  so3  and  sitnation,  let  it  be  presumed,  that  in  all 
trees,  growing  in  their  proper  climates,  of  three  hundred  years  of 
age  and  upwards,  each  one  of  their  concentrical  layers  has,  during 
their  whole  lives,  on  an  average,  annually  added  one-sixteenth 
(>art  of  an  inch  to  their  diameters.    Then  according  to  such  a 
mode  of  calculation,  the  before  mentioned  great  chesnut  tree  of 
France,  of  thirty  feet  in  circumference,  must  have  been  nine  hun- 
dred and  sixty  years  old ;  and  thus  it  would  seem,  that  the  tradi- 
tiob  and  conjectures,  as  to  its  age,  were  nearly  correct.     Accord- 
ing to  the  same  mode  of  calculation,  the  great  sycamore,  {platanus 
ocddenidii^)  on  the  right  bank  of  the  Ohio,  above  Marietta,  which 
^as  found,  in  the  year  1802,  to  be  at  least  fifteen  feet  in  diameter, 
must  have  been  then  fourteen  hundred  and  forty  years  of  age.  (w) 
But  a  much  larger  sycamore  has  been  described  by  Pliny,  as  being 
then,  in  the  first  century  of  the  christian  era,  alive  and  standing  in 
Sjrria,  whose  trunk,  hollowed  by  time,  afforded  a  retreat,  for  the 
night,  to  the  Roman  consul  Lycinius  Mutianus,  with  eighteen  of 
his  retinue.     The  interior  of  this  grotto  was  seventy-five  feet  in 
circumference,  and   the  summit  of  the  tree  resembled  a  small 
forest,  (i)    This  great  sycamore  must  have  been  then,  according 
to  this  mode  of  calculation,  more  than  two  thousand  years  old.  {y) 


(Vf)  1  Jlicb.  Am.  Sylva,  325.— (x)  1  Mich.  Am.  SyWa,  820. 

(y)  <  Some  instances  of  great  size  and  extreme  longevity  in  exogenous  trees, 
where  fiie  statement  can  be  relied  upon,  may  not  be  uninteresting.    The  phm 
lamherHana,  a  species  of  pine  indigenous  to  nortbem  Catilonua*  probably  stains  a 
greater  size  than  any  oUier  known  tree.    One  specimen  measured  by  Mr.  Douglas, 
an  English  botanist,  was  two  hundred  and  fifteen  feet  in  height,  fifty-seven  feet  nine 
inches  in  circumference,  at  a  distance  of  three  feet  from  the  ground,  and  seventeen 
fiet  live  inches  at  one  hundred  and  thixty-fbur  feet;  thus  giving  as  the  solid  esn- 
tents  of  tho  trunk  alone,  about  twelve  hundred  cubic  feet.    This  vras  probably  the 
largest  single  mass  of  timber  ever  measured  by  man.    A  sycamore  growing  near 
Marietta,  Ohio,  measures  fifteen  feet  six  inches  in  diameter;  or,  suppoeing  it  cylln* 
drical,  more  than  ibrty-five  feet  in  circumference.    There  is  said  to  be  an  ofiental 
sycamon,  growing  near  Gonstantinq>le,  one  hundred  and  fifty  feet  in  eiretmfer- 
ence,  with  an  internal  cavity  of  eighty  feet    The  largest  oak,  known  in  En^and, 
was  called  Damony's  oak,  in  Dorsetshire,  and  was  sixty-eight  feet  in  circumference. 
With  respect  to  the  age  of  trees,  it  may  be  remarked,  that  an  elm  has  been  known 
fo  reach  the  age  of  three  hundred  and  thirty-five  years ;  an  ivy  feor  hundiud  and 
fifty;  an  orange  six  hundred  and  thirty ;  an  olive  about  seven  hundred ;  a  cedar  of 
Lebanon  eight  hundred ;  a  white  oak  one  thousand  and  eighty ;  and  a  yew  between 
thirteen  and  fi>urteen  hundred.     De  Candolle  estimates  the  age  of  a  Mexican 
^ress  at  six  thousand  years ;  but  then  his  estimate  was  formed  by  dividing  the 
aemi-<fiameter  of  the  trunk,  by  the  average  thickness  of  the  layers  of  thet  species  of 
tree,  and  fbr  reasons  befwe  mentioned,  cannot  be  relied  upon.    If  it  Were  indeed  so 
oM,  its  young  shoot  must  have  been  watered  by  the  waves  of  the  deluge.    The 

12  V.3 
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On  contemplating  the  traces  of  what  appears  to  have  been  the 
long  since  abandoned  fortifications,  mounds,  &c.,  found  in  the 
great  valley  of  the  Ohio,  and  in  other  parts  of  our  country,  there 
seems  to  be  a  disposition,  in  some,  to  consider  them  as  the  re- 
mains of  a  people  partially  or  altogether  civilized ;  and  in  order  to 
shew  that  a  sufficient  time  had  elapsed  for  such  a  people,  like 
some  of  the  Greeks  who  have  sunk  into  the  barbarism  of  Alba- 
nians, to  fall  back  into  the  condition  of  the  savage  tribes  first 
found,  by  Europeans,  to  be  inhabiting  this  country,  the  large  forest 
trees,  which  had  grown  up  out  of  those  remains,  have  been  felled, 
and  the  concentric  rings  of  their  trunks  counted  for  the  purpose  of 
thus  eviscerating  from  them  evidence  of  the  lapse  of  some  hun- 
dreds of  years  since  those  supposed  fortifications  had  been  aban- 
doned. But  merely  plausible  deductions,  or  bold  flights  of  fancy, 
however  ingenious  or  striking,  cannot  be  received  as  matters  of 
history,  much  less  as  judiqially  established  truths,  (z) 


most  aged  as  weU  as  the  largest  trees,  in  the  northern  parts  of  the  United  States, 
belong  to  the  species,  platanut  oceiderUaUs,  Ameriean  plane  tree,  as  it  is  caUed  in 
Europe,  or  the  button  wood,  as  it  is  called  in  New  England,  or  sycamore,  as  it  is 
more  commonly  called  in  the  western  and  southern  states.  The  largest  and  most 
aged  trees,  indigenous  to  the  southern  states,  belong  to  the  species  cupresus 
thyoidett  white  cedar,  as  it  is  called  in  New  England,  or  cypress,  as  it  is  commonly 
called  at  the  south.'— £May  on  Vegetable  Physiology^  by  Armstrong,  Profettor,  ^., 
WathingUm  College,  Virg,  chap,  6 ;  The  Farmen'  Register,  by  Rvffin,  vol.  7,  No.  8. 

It  would  seem  that  the  pinus  lamberiiana,  here  spoken  of,  attains  as  great  a  size 
in  the  valley  of  the  Columbia  river  as  in  California,  for  Mr.  NuttaU,  in  describing 
a  bird  called  Audubon's  wood  warbler,  says :  *  We  may  notice  in  this  species  as  a 
habit,  that,  unlike  many  other  birds  of  its  tribe,  it  occasionally  frequents  trees,  par- 
ticularly the  water  oaks,  and  the  lower  branches  of  those  gigantic  firs,  which  attain 
not  uncommonly  a  height  of  two  hundred  and  forty  feet.'— TTie  Birds  ofJtmerica,  by 
jtudubon,  2  vol,  27. 

(sr)  McCuUoh*^  Researches  concerning  the  Aboriginal  Histoiy  of  America, 
Appendix  2. 

« The  possession  of  the  Wyoming  Valley  has  not  been  an  object  of  the  white 
man's  ambiUon  or  cupidity  alone.  It  has  been  the  subject  of  controversy,  and  the 
fierce  battie  ground  of  various  Indian  tribes,  within  the  white  man's  time,  but  for 
his  possession ;  and  from  the  remains  of  fortifications  discovered  there,  so  ancient, 
that  the  latest  oaks  and  pines  have  struck  root  upon  the  ramparts,  and  in  the  en- 
trenchments, it  must  once  have  been  the  seat  of  power ;  and  perhaps  of  a  splendid 
court,  thronged  by  chivalry,  and  taste,  and  beauty— of  a  race  of  men  far  different 
from  the  Indians,  known  to  us  since  the  discovery  of  Columbus.* — 1  Stone*t  Life  of 
Brmt,  819. 

Extractor  a  letter  from  John  Locke,  dated  Cincinnati,  lOlh  of  September,  1S38, 
deecribing  a  place  called  Fort  Hill,  the  remains  of  an  ancient  fortification  in  Adams 
county,  in  the  state  of  Ohio. 
'  •In  ttie  midst  of  the  enclosed  table  is  a  pond,  which,  although  it  had  recenUy 
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From  what  has  been  said,  it  appears,  then,  that  some  mere  an- 
nua] roots,  and  the  roots  of  all  trees,  as  well  as  the  wood  of  most 
of  our  forest  trees,  exhibit  the  appearance,  in  a  transverse  section, 
of  having  been  formed  by  a  succession  of  concentrical  layers;  that 
the  wood  of  a  variety  of  trees  which  are  only  the  growth  of  the 
torrid  zone,  are  obviously  formed  in  the  same  way :  and  therefore, 
that  such  concentrical  layers  cannot  with  certainty  be  pronounced 
to  be  the  result  of  a  succession  of  summer  growths  ;  or  any  one  of 
them  to  be  the  growth  of  only  one  year,  or  of  any  other  given 
space  of  time.  It  also  appears,  that  the  wood  of  some  trees,  of 
the  growth  of  the  temperate  as  well  as  of  the  torrid  zone,  does 
not,  in  a  transverse  section  of  it,  exhibit  the  least  appearance 
whatever  of  any  concentrical  layers;  and  that  in  the  wood  of 
those  trees,  which  is  so  constructed,  the  formation  of  such  layers 
is  said  to  be  checked  by  accident,  to  be  much  affected  by  soil  and 
situation,  and  even  by  the  peculiarities  of  the  successive  seasons ; 
and  moreover,  that  they  always  become  thinner  and  more  indis- 


been  drained  of  three  feet  of  its  usual  contents,  still,  on  the  25th  of  August,  con- 
tained water.     A  chesnut  tree,  six  feet  in  diameter,  standing  on  the  top  of  \h^ 
wall,  serves  to  mark  its  antiquity.    Counting  and  measuring  the  annual  layers  of 
wood,  where  ao  axeman  bad  cut  into  the  trunk,  I  found  them  at  nearly  two  hundred 
to  the  fool,  which  would  give  to  this  tree  six  hundred  years.    How  much  longer 
the  walJ  had  been  standing,  I  saw  no  means  of  determining.    A  poplar,  seven  feet 
in  diameter,  standing  in  the  ditch,  allowing  the  thickness  to  the  layers  which  I  have 
tend  in  like  poplars,  one  hundred  and  seventy  to  the  foot,  would  give  neariy  the 
fame  result,  six  hundred  and  seven  yuars.' — 7Aa  Globe  tuwspaper,  2l8t  Stpi,  1888. 
'  There  have,'  says  Goldsmith,  *  been  two  methods  devised  for  determining  the  age 
of  fishes,  which  are  more  ingenious  than  certain ;  the  one  is  the  circles  of  the 
aeales,  the  other  by  the  transverse  section  of  the  backbone.    The  first  method  is 
this.    When  the  fish's  scale  is  examined,  through  a  microscope,  it  will  be  found  to 
coDttst  of  a  number  of  circles»-one  circle  within  another,  in  some  measure  ttsua' 
bting  those  which  appear  upon  the  transverse  section  of  a  tree,  and  supposed  to 
ofler  the  same  information.    For,  as  in  trees  we  can  tell  their  age  by  the  number  of 
Cbeir  circles,  so  in  fishes  we  can  tell  theirs  by  the  number  of  circles  in  every  scale,. 
reckoning  one  ring  lor  every  year  of  the  animal's  existence.    By  this  method,  M. 
Bnffon  found  a  carp,  whose  scales  he  examined,  to  be  not  less  than  a  hundred  yean 
old ;  a  thing  almost  incredible,  had  we  not  several  accounts  in  other  authors  which 
tend  to  confirm  the  discovery.    Gesner  brings  us  an  instance  of  one  of  the  same  ■ 
1^ ;  and  Albertus  of  one  more  than  double  that  period.    The  age  of  the  skate  and 
tay,  that  want  scales,  may  be  known  by  the  other  method ;  which  is  by  separating 
the  joiDts  of  the  backbone,  and  then  minutely  observing  the  number  of  rings  which 
the  sorfiaee  where  it  was  joined  exhibits.   By  this  the  fish's  age  is  said  to  be  known ; 
aad  peiibaps  with  as  much  certainty  as  in  the  former  instance.    But  how  unsatia- 
fiietory  aoever  these  marks  may  be,  we  have  no  reason  to  doubt  the  great  age  of  . 
soma  fisliM.    Thoee  that  have  ponds  often  know  the  oldest  by  their  superior  size.' 
Ooldsautt's  JMmaUd  Naimre,  HUt.  Fitha,  chap.  1. 
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tmct  as  the  tree  grows  older ;  and  that  the  fibres  of  the  wood  of 
some  are  very  singularly  disposed,  appearing  to  have  been  col- 
lected into  bundles ;  or  to  have  undergone  some  peculiar  inflexions 
as  the  tree  advanced  in  age.  We  know  that,  here,  roses  do  not 
bloom  in  January,  that  apples  do  not  ripen  so  early  as  April,  nor 
cherries  so  late  as  October ;  and  we  also  know,  that  some  forest 
trees  bring  their  fruit  to  maturity  annually,  and  others  only  bien- 
nially ;  that  some  trees  are  of  the  monoRcia  class,  having  the  male 
and  female  organs  on  the  same  tree,  and  that  others  are  of  different 
Ql^xes,  or  of  the  ciioscia  class,  having  the  males  and  females  in  dis« 
tinct  trees*  These  peculiarities,  and  the  periodical  fructification  of 
trees  being  known,  as  in  the  case  of  the  known  terms  of  the  incu- 
bation ajid  gestation  of  animals,  the  law  respects  and  confidently 
relies  upon  sv^h  a  known  regular  course  of  nature.  But  no  series 
of  observations,  by  botanists  or  cultivators,  have  as  yet  demon- 
strated that  any  portion  of  the  wood  of  a  tree,  as  visible  to  the 
naked  eye  on  dissection,  was,  like  its  fruit,  the  result  of  successive 
periodical  formations,  known  to  have  been  made  within  certain 
q>aces  of  time ;  nor  have  philosophers,  with  the  aid  of  chemistry 
or  the  microscope,  been  as  yet  able,  in  this  and  a  multitude  of 
pther  particulars,  to  detect  the  latent  operations  of  the  vital  prin,- 
ciple  in  vegetation;  leaving  all  questions  as  to  its  graduaji  or 
periodical  progress,  still  covered  up  in  the  most  impenetrable 
obscurity*  (a) 

(a)  Tbompion'B  Chem.  b.  4»  c.  3 ;  11  Westm.  Revw.  art.  S,  p.  97 ;  Yei^tttaUe  Phy* 
riology  and  Arboriculture;  Roget  Anim.  and  Veget.  Pbysi.  pt.  1,  c.  1,  s.  2  and  8, 
pt.  2,  e.  1. 

*  We  know  ttie  subatances  received  by  plants,  and  those  which  they  reject ;  wa 
detennine  by  analysis  the  nature  and  the  composition  of  the  products  which  thvy- 
form ;  but  this  is  the  utmost  extent  of  our  knowledge.  All  that  passes  within  the 
plant  is  stiU  a  mystery,  and  belongs  to  the  laws  of  vitality,  which  modify  by  their 
action  those  physical  laws  that  are  known  to  us.'— d^Qital's  CAsmMry  apf^Ud  U 
JgrieuUure,  c.  6,  art.  6. 

« Plants  may  be  considered  a»  a  set  of  machines  by  which  tlM  common  alemeate  • 
of  nature  are  worked  up  into  such  a  form  as  to  be  fit  f<Mr  the  sustenance  of  animal- 
life.  VlTe  have  already  examined  tiie  stmciure  of  this  machine;  we  will  now  direct 
o«r  attention  to  the  way  in  which  it  operates.  In  this  department  of  the  ecienee* 
the  difficulties  which  the  philos^her  has  to  overcome  are  of  a  veiy  different- cha* 
racier  firom  those  which  may  have  embamssed  him  m  merely  determining  the 
oiganintion  of  the  plant.  In  the  lifter  case,  good  microscopes,  maiuial-dexteritj.  in 
piepaiing  the  parts  for  examination,  and  soffieient  patience  for  his  tiek,  are  sore  t» 
biing  the  observer  to  conclosioDSt  the  geneial  trath  of  wUeh  is  oAsn  sMcepttble 
of  exact  demonstnition;  hot  when  we  come  to  consider  the  eanses  of  vital  phe- 
nomena, and  thr  manner  in  which  they  ave  brao^  aliool»  we  have  obetadee 
of  quite  another  kind  to  overcome.    There  ta  not  a  fimctka  of  vegeMtle  ttfo 
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Id  this  case  the  block  beie  prodaced,  has  been  cut  out  so 
deep  from  the  trank  of  this  Uack  oak,  as  to  indudey  ^ith  the  bark 
asd  all  the  ne^dy  fonned  lajexs  of  ^ood,  eighteen  others  wbieh 
had  been  formed  "when  the  chop  mark  was  made.  Judging  from 
Ike  appearance  of  the  bbck,  and  the  segment  of  the  cirde  formed 
fay  its  OQtside,  I  should  suppose  that  the  tree  was  about  one  foot 
in  diameter,  and  was  at  present  in  a  youthful  and  rigorous  state  of 
Tegetation.  The  block  distinctly  exhibits  the  new  wood  as  being 
in  every  way  perfecdy  united  oyer  the  whole  of  the  chop  maik« 
Immediately  over  the  chop  mark  there  is  much  horny  wood  in 
which  no  coneentrical  layers  are  visible ;  but  on  one  side  of  the 
chop  mark,  and  where  the  coneentrical  layers  appear  to  be  a  per* 
ftctly  natural  continuation  of  those  into  which  the  chop  mark  had 
been  made,  there  can  be  counted  no  more  than  ttoelve  additional 
coneentrical  layers.  These  new  layers  differ  very  much  in  thick- 
ness one  from  another,  and  altogether  measure  as  much  in  diameter 
as  the  eighteen  which  had  been  previously  formed.  The  whole  or 
a  part  of  the  epidermis,  or  outside  bark  through  which  the  chop 
mark  was  made,  apparently  still  remains,  with  a  perfectly  formed 
new  bark  so  closed  over  it  as  to  leave  nothing  more  than  a  scar  or 
cicatrice  where  the  chop  mark  had  been  made. 

The  witnesses  testify,  that  this  chop  mark  was  shewn  as  having- 
been  made  in  the  year  1791,  now  thirty-nine  years  ago,  in  accord* 
ance  with  which,  if  the  hypothesis  that  each  coneentrical  layer  de» 
notes  the  lapse  of  a  year,  be  correct,  there  should  have  been  found 
that  number  of  coneentrical  layers ;  but  there  are  no  more  than 
iwehe  ;  and,  consequently,  the  testimony  of  the  witnesses,  or  the 
evidence  derived  from  this  hypothesis  must  be  rejected.  There  is 
nothing  whatever,  in  addition  to  this  hypothesis,  to  impeach  the 
czedibijity  of  the  witnesses. 

wmcb  is  not  peribrmed,  u  it  wera,  behind  a  tereen ;  the  parti  which  ure  the  prime 
moveit  in  evtiyeperationy  are  ao  minute  as  to  eaeape  our  view  nntil  they  have  been 
IdDed  fcr  microaeopic  examination^— fixed  to  the  soil,  destitute  of  passions  and  sen- 
natfooe,  the  nable  expressions  of  which  might  lead  as  to  the  dlscoveiy  of  their 
virfUe  itmm  huiliii,  the  wMe  of  its  oiganie  methanfsm  concealed  beneath  %• 
aldn  inert  and  opaque-— we  an  compelled  to  tmst  tot  all  oar  notions  of  the  manner 
in  which  a  plant  performs  its  vital  fiinctions,  to  inductions  fiom  data  about  which, 
in  naiij  rasrs,  there  must  always,  from  the  nature  of  things,  be  some  kind  of  un* 
cartaintj.  In  aoch  circumstances,  can  we  wonder  that  great  diverrity  of  opfnion 
hat  axisted  aflM>ng  physiologists,  rispectini^  many  of  the  phenomena  of  vegetaUe 
lifi;  or  that  midtltades  of  enoneous  theories  have  obtained  beUfef  almost  withottt 
qasatioB.'— &H9  on  TigsfsMs  PH^Ioiegy,  Ay  Jrmtin^,  Prof.,  4c.,  Wrngkbiglen 
Cblfaga,  FiigWa,  dhiy.  IS;  lU  Fmrntr^  n^iitir,t9Ri^fki,voi,7,  No.l, 
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I  have  nowhere  met  with  the  mention  of  any  one  single  in- 
stance, in  which  the  number  of  the  concentrical  layers,  which 
could  be  distinctly  counted,  in  the  transverse  section  of  the  trunk 
of  any  forest  tree,  of  a  foot  or  more  in  diameter,  had  been  found 
exactly  to  correspond  with  the  years  of  its  age,  as  otherwise  well 
and  positively  known  and  ascertained.    Yet  it  is  most  manifest,  that 
until  the  regular,  uniform,  and  exact  coincidence  between  the 
number  of  the  concentric  layers  in  the  wood  of  trees  and  the 
years  of  their  age,  has  been  so  demonstrated  by  observation  and 
proof,  as  the  term  of  gestation  of  animals  has  been,  &c.,  there  can 
be  no  clear  and  sure  foundation  for  the  hypothesis,  that  the  number 
of  such  concentrical  layers  does  denote  the  age  of  trees,  or  the 
progress  of  their  growth.     But  even  if  this  notion  were  shewn  to 
be  well  founded,  it  would  call  for  evidence  destructive  of  that 
by  which  it  was  given.     The  production  of  the  necessary  evidence 
of  the  lapse  of  years,  by  cutting  out,  as  in  this  instance,  a  block 
of  sufficient  dimensions  to  exhibit  a  distinct  view  of  the  number 
of  the  concentrical  layers,  formed  since  the  time  in  question,  might 
occasion  the  death  of  the  very  boundary  tree  intended  to  be  shewn 
and  re-established ;  so  that  the  production  of  such  evidence  would, 
by  destroying  that  of  which  it  had  been  a  component  part,  pre- 
vent a  recurrence  to  the  same  kind  of  proof  thereafter ;  or,  in  other 
words,  to  prove  a  living  boundary  by  such  means,  it  would  be  ne- 
cessary to  destroy  it.     This  hypothesis,  however,  resting,  as  it  yet 
does,  altogether  upon  speculation  and  conjecture,  cannot  be  judi- 
cially regarded  as  affording  evidence  worthy  of  any  consideration 
whatever. 

Rejecting  this  hypothesis,  the  testimony  of  the  witnesses  stands 
in  all  respects  unimpeached,  and  the  line  must  be  carried  to  the 
black  oak,  as  called  for  and  proved ;  and,  consequently,  no  va- 
cancy is  left  between  Jolly* s  First  ^tiempt^  and  Long  Fought  and 
Dear  Bought,  over  which  a  resurvey  from  Litten^s  Fancy y  can  be 
so  extended  as  to  embrace  any  part  oiM^Causland^s  First  Attempt. 

Whereupon  it  is  Ordered,  that  the  caveat  of  Robert  M^CausIand 
be  sustained ;  that  the  caveat  of  Patterson  Sf  ElUcott  be  overruled ; 
and  that  Patterson  tj/'  ElUcott  pay  the  costs  of  both  caveats,  to  be 
taxed  by  the  Register. 
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HEPBURN'S  CASE. 

Where  jarisdiction  in  a  particular  case  is  conferred  on  the  Chancellor  by  a  special 
act,  be  follows  the  authority  exactly  as  given.    All  our  governments  are  mere 
delegatioQS  of  power  for  the  benefit  of  a  sovereign  people.    No  unlimited  dtscra* 
tionaxy  power  can  be  conferred  on  the  judiciary  by  the  Legislature.    By  virtue 
of  the  power  of  emintnt  domain^  private  property  may  be  taJcen  for  public  uses ; 
bat  private  property  cannot  be  taken  from  one  and  given  to  another  in  any  way. 
The  state  may,  as  against  itself  admit  the  truth  of  any  fact,  or  waive  the  benefit 
of  any  role  of  law.    The  Legislatnre  may  by  law,  remove  difiiculties,  or  giant 
facilities*  as  between  individuals,  without  prejudice  to  private  rights. 
Before  the  revolution  there  was  a  Ifgal  money  of  six  shillings  to  the  dollar,  and  m 
CMfrcnl  money  of  seven  shillings  and  six-pence  to  the  dollar;  but  the  accounts  of 
exeeaton  and  administrators  were  always  adjusted  in  legal  money.    No  one  can 
be  allowed  to  discredit  his  own  testimony. 
The  lapse  of  years  cannot  fail  to  give  rise  to  an  unanswerable  presumption  against 
the  validity  of  an  antiquated  claim  of  any  kind.    The  statute  of  limitations  must 
be  pleaded  or  specially  relied  on ;  but  a  presumption  of  satisfaction,  arising  from 
lapse  of  time,  may,  without  putting  it  as  a  defence  upon  the  record,  be  taken 
advantage  of  at  the  bearing.    Lapse  of  time  is  a  defence  available  against  the 
state ;  and  may  well  be  taken  advantage  of  by  it.    A  presumption  of  satisfaction 
rests  OD  two  ikets;  first,  that  the  creditor  bad  a  remedy;  and  secondly,  that  the 
debtor  himself  was,  or  had  property  within  reach  of  that  remedy. 
The  debts  of  a  debtor  were  formerly,  as  a  matter  of  grace,  always  paid  out  of  his 
forfeited  or  escheated  estate.    The  revolutionary  confiscation  acts  gave  to  the 
creditors  of  alien  enemies,  remedies  as  effectual  as  those  taken  away ;  and  re- 
moved BO  property  beyond  the  reach  of  such  creditors.    The  object  of  the  judi* 
cial  proceeding  by  attachment  is  to  enable  a  creditor  to  obtain  satisfaction  from 
his  absent  debtor's  property  found  here.    Although  a  non-resident  alien  enemy 
cannot  sue ;  yet  a  citizen  creditor  may,  by  attachment,  obtain  satisfaction  from 
ttie  property  feand  here  of  such  alien  debtor.    The  nature  and  principles  of  the 
levolotionaiy  confiscation  acts  considered  and  applied.  | 

John  M.  Hepburn  presented  a  petition  to  the  General  Assembly 
by  'which  he  claimed  from  the  state  a  large  sum  of  money  as  admi- 
nistrator de  bonis  non  of  John  Hepburn^  deceased,  who  was  a  cre- 
ditor of  William  and  Robert  MoUison^  whose  property  had  been 
confiscated,  leaving  the  claim  of  the  petitioner,  as  he  alleges, 
unsatisfied.     Upon  which  the  following  resolution  was  passed : 

Resolved^  That  the  Chancellor  of  Maryland  be,  and  he  hereby  is 
authorized  and  directed  to  examine  into  the  merits  of  the  claim  of 
John  Hepburn^  as  creditor  of  William  and  Robert  MoUison^  against 
the  SXate  of  Maryland^  and  to  decide  thereon  according  to  the 
eqaity  and  right  of  the  matter,  which  decision  shall  be  conclusive 
in  the  premises ;  and  if  the  Chancellor  shall  find  any  sum  to  be 
due,  the  same  shall  be  satisfied  out  of  the  funds  arising  from  the 
confiscation  and  sale  of  the  property  of  the  said  William  and 


Robert  Mollison,  which  may  remain  in  the  treasury  unappropriated. 
And  on  the  part  of  the  StatCy  it  shall  be  the  duty  of  the  Attomey- 
General,  or  one  of  his  deputies,  to  attend  the  investigation,  (a) 

16th  December  J  1830. — Bland,  Chancellor. — This  case  stand- 
ing ready  for  hearing,  and  the  solicitors  of  the  petitioner  and  the 
Attorney-General  having  committed  their  several  arguments  to 
writing,  they  with  the  proceedings  were  read  and  considered. 

In  England,  as  in  this  instance,  jurisdiction  is  frequently  given 
to  the  Chancellor  by  private  or  special  acts  of  parliament ;  and  in 
all  such  cases  he  adheres  strictly  to  the  special  authority  so  given.  (() 
Here  too,  the  Chancellor  has  always  held  himself  bound  to  follow 
the  authority  exactly  as  given  to  the  full  extent  of  the  coastituttonal 
competency  of  the  General  Assembly  to  confer  any  such  authority. 
But  in  this  case  the  solicitors  of  the  petitioner  and  the  Attorney- 
General  differ  materially  as  to  the  meaning  of  this  resolution. 

On  the  part  of  the  petitioner  it  is  contended,  that  the  Legisla- 
ture meant,  that  neither  the  lapse  of  time  should  be  relied  on  as  a 
defence;  nor  that  the  technical  rules  of  equity  which  prevail 
between  individuals  should  be  applied  to  the  case. 

On  the  other  hand  the  Attorney-General  insists,  that  all  the  sub^ 
stantial  principles  of  equity  by  which  a  similar  controversy  between 
individuals  would  be  governed,  should  be  applied  to  this  case. 

This  difference  as  to  the  intention  of  the  Legislature,  renders  it 
necessary  to  determine,  in  the  first  place,  what  are  the  principles 
by  which  the  Chancellor  is  to  be  governed ;  since  it  is  obvious, 
that  the  genera}  complexion  of  the  investigation,  as  well  as  the 
final  judgment,  must  altogether,  or  very  much  depend  upon  the 
circumstance,  from  which  of  those  positions  he  sets  out.  And, 
therefore,  this  preliminary  question  must  be  disposed  of  before  the 
case  itself  can  be  considered. 

It  may  be  safely  assumed,  as  well  settled,  that  all  our  govern- 
ments are,  in  their  nature,  delegations  of  power,  that  they  are 
trusts  exercised  for  the  use  and  benefit  of  a  sovereign  people ;  and 
that  the  governments  of  the  states,  though  less  limited  than  that  of 
the  Union,  yet  have  their  general  as  well  as  their  special  limita- 
tions, (c)  And  therefore,  it  may  well  be  doubted  whether  the 
General  Assembly  of  this  state  can,  constitutionally,  make  any 
capricious  or  arbitrary  disposition  of  the  money  or  property  of  the 


(a)  1828,  No.  26.— (6)  2  Mad.  Chtn.  719 ;  Mitf.  Plea.  81.— (c)  Calder  v.  BoU,  8 
Daa.88Sw 
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repobfie ;  or  can  be  allowed  to  indulge  their  feelings  of  benevo- 
lence in  bestowing  such  property  on  any  one,  merely  as  a  generous 
donation,  without  regard  to  any  consideration  of  public  good.  The 
<fiscretionary  power  of  the  General  Assembly,  it  may  be  admitted, 
is  and  must  be  extensive ;  perhaps,  beyond  control  from  any  ofter 
co-ordinate  department  of  the  government ;  but  still  it  must  be 
limited  by  a  sound  regard  to  the  general  benefit  of  the  people ;  and 
therefore,  should  not  be  allowed  from  a  mere  impulse  of  kindness^  ' 
to  make  a  gift  of  die  public  funds  to  any  one  who  had  rendered  no 
service  to  the  state ;  nor  done  any  thing  that  might  be  considered 
!i8a  yaluable  consideration  or  a  public  benefection.  {d) 

If  the  unlimited  discretionary  power  of  the  General  Assembly 
themselves  over  the  public  property  can  be  susceptible  of  question, 
Barely  no  court  of  justice  should  consider  itself  as  having  been 
clothed  with  any  such  power  by  that  department,  without  the  most 
express  declaration  to  that  effect.  This  court  must  therefore,  be 
extremely  guarded  how  it  assumes  an  authority  from  the  Legisla- 
ture to  dole  out  the  charities,  or  to  cast  abroad  the  bounties  of  the 
stale.  If  however,  laying  aside  the  rules  of  law  and  equity  by 
which  the  rights  of  property  are  regulated,  it  is  to  be  determined 
upon  principles  of  general  morality,  whether  or  not  a  petitioner  is 
to  be  pmd  fnwn  the  public  treasury  any  amount  he  may  ask  or 
claim,  then  the  General  Assembly  must  be  much  better  judges  of 
such  a  matter  than  the  Chancellor,  because  they  are  presumed  to 
be,  and  are  in  truth,  much  more  intimately  acquainted  with  the 
feelings  and  disposition  of  the  people  than  any  single  member  of 
the  judiciary  can  be.  But  I  cannot  allow  myself  to  believe,  that 
flie  General  Assembly  intended  to  clothe  the  Chancellor  with  any 
such  large  and  unqualified  powers.  He  is  directed  to  decide 
according  to  the  equity  and  right  of  the  matter ;  that  is,  according 
to  those  established  rules  by  which  he  is  governed  in  similar  cases ; 


{d)  8  Secret  Jour.  Cong.  197 ;   1784  ch.  37.  s.  7 ;  1788,  ch.  44,  s.  20.    Construc- 
tion construed,  by  John  Taylor,  of  Caroline,  261. 

•Ifc,  (Congress,)  are  not  the  almoners  of  the  American  people,  the  dispensers  of 
tbnr  cterity>  bat  ageiito*  with  limited  powers,  entrusted  wiUi  the  control  of  the 
pnbUc  pone,  for  Uie  sole  purpose  of  applying  it  to  the  current  exigencies  of  the 
government,  in  the  advancement  of  great  principles  of  public  policy  connected  with 
the  exenise  of  powers  substanUvely  conferred  upon  us,  and  in  Uie  discharge  of 
iadiTidUinl  chum*  arising  from  our  own,  or  the  engagements  of  our  predecesson.' 
Spmek  ^Mf.  Berrien^  a  Senator  of  Gmpa,  in  1M  Senate  of  the  U.  Staiet,  Wth 
Jmnmrgt  1828.— Airfwna/  Intelligencer,  19/A  ^rH,  1828. 
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not  by  any  variable  and  uncertain  notions  of  liberality  and  btMVO- 
lence. 

.  Prudential  and  equitable  considerations  ougbt  always  to  cuib 
licentious  invasions  of  private  right,  (e)  But  the  government  of 
this  republic  by  virtue  of  that  eminent  domain,  which  for  pnblie 
purposes  is  entrusted  to  all  governments,  may  take  the  property  of 
any  individual  and  cause  it  to  be  applied  to  the  use  of  the  public, 
on  making  him  a  reasonable  compensation.  But  it  cannot  arbitra* 
rily  take  property  from  one  citizen  and  bestow  it  upon  another; 
because  such  an  act,  although  not  specially  prohibited  by  the  con- 
stitution, would  be  contrary  to  the  fundamental  principles  of  the 
government  itself.  {/)  If  such  a  transfer  of  property  could  not  be 
openly  and  directly  made,  it  certainly  could  not  be  done  covertly 
or  circuitously;  and  therefore,  in  any  reference  of  a  case  to  the 
judiciary,  as  in  this  instance,  the  Legislature  could  not  command  a 
court  of  justice  to  stay,  or  depart  from  its  regular  course  of  pro- 
ceeding in  a  particular  case ;  (g)  or  arbitrarily  to  assume  any 
fact,  not  admitted  by  the  party,  which  would  give  rise  to  a  legal  or 
equitable  principle  destructive  of  the  interests  of  creditors,  or  d 
the  right  of  prc^erty  of  such  party;  because  it  would  be,  in  effect, 
and  indirectly,  to  transfer  such  property  from  one  person  to 
another.  (A)  Even  during  the  provincial  government,  when  the 
General  Assembly  of  the  province  was  held  to  be  endowed  with  a 
sovereign  and  unlimited  power,  similar  to  that  claimed  by  the  par- 
liament of  England,  such  an  assumption  of  facts  and  consequent 
transfer  of  property,  was  considered  as  so  dangerous  and  unjust  an 
act  as  to  call  forth  a  solemn  protest  from  one  of  the  most  profound 
lawyers  of  his  time.  ({)  Therefore,  where  the  facts  have  been 
assumed  by  the  Legislature  in  their  reference  of  the  case  to  the 
Chancellor,  although  he  may  act  upon  them,  as  has  been  done  in 
some  instances,  if  they  should  be  admitted  by  the  party,  or  there 
should  be  no  opposition ;  yet,  without  such  consent,  it  might  be 
difficult  for  him  to  acquiesce  under  such  an  assumption  where  the 
rights  of  a  party  were  materially  affected  by  it.  (j) 

But  as  the  General  Assembly  must  be  allowed  to  have  a  large 
discretionary  power  over  public  property  and  money  in  the  treasury ; 


($)  8  Secret  Jour.  Cong.  198.— (/)  The  Federalist,  No.  44;  Trustees  of  the  Uni- 
versity V,  Foy,  2  Hay  w.  810,  S74 ;  Dash  v.  Van  Heeck,  7  John.  477. ^{g)  1887,  ch. 
141.— (A)  Satteriee  v.  Matthewson,  2  Peter.  880.— (t)  Partridge  v.  Doraey,  8  H.  &  J. 
807,  note.— (y)  May  v.  May,  BullerN.  P.  112  ;  Campbell's  case,  2  Bland,  280. 
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I  should  without  difficulty  yield  to  any  assumptiou  of  facts,  affect* 
ing  the  rights  of  the  state  only,  in  favour  of  an  individual.  And 
upon  the  same  principles  the  state  may,  for  itself,  waive  the  bene- 
fit of  any  rules  of  law  or  equity  which  operate  in  its  favour. 

As  where  in  a  suit  instituted  in  Chancery  on  a  controversy  which 
arose  between  the  intendant  and  a  purchaser  of  confiscated  proper*- 
ty,  the  case  was,  by  a  resolution  of  the  General  Assembly,  direct- 
ed to  be  referred  to  arbitration;  {k)  and  the  arbitrators  having 
made  an  award  in  which  they  stated,  that  their  powers,  under  the 
resolution,  were  not  sufficiently  extensive  to  enable  them  to  do 
complete  justice,  the  case  was,  by  another  resolution  referred  to 
the  Chancellor  with  directions  to  enquire  into  the  principles  upon 
which  the  award  was  founded,  and  upon  consideration  of  all  cir- 
cumstances to  decree  as  equity  and  justice  might  require.  (1) 
Upon  which  the  ChanceUor  declared,  that  he  considered  it  to  be 
the  meaning  of  the  General  Assembly  to  place  him  in  the  room  of 
the  arbitrators,  whose  powers  were  defective,  and  to  enlarge  the 
submission  so  that  complete  justice  might  be  done.  And  therefore 
he  held,  that  it  would  not  be  consistent  with  his  duty  to  consider 
the  case  in  the  same  light  as  if  the  contest  were  between  two  indi- 
viduals coming  before  him  for  decision  according  to  ^e  princi* 
pies  established  by  preceding  determinations  in  Chancery;  and 
he  proceeded  to  dispose  of  the  case  accordingly  as  an  arbitrator 
would  have  done,  (m) 

In  that  instance  the  state  not  only  admitted  the  facts  in  favour 
of  an  individual,  but  also  waived  all  the  strict  rules  of  law  and 
equity  of  which  it  might  have  taken  advantage ;  and  liberally  di- 
rected the  case  to  be  submitted  to  arbitrsttion  unembarrassed  by  any 
forms  or  rules  whatever.  The  resolution  under  consideration  in- 
volring  a  claim  upon  property  in  the  hands  of  the  state,  although 
peculiar  and  special  in  its  nature,  must  be  regarded  as  a  public  law 
of  which  the  courts  are  bound  to  take  notice.  There  are,  however, 
many  instances  in  which  the  Legislature  has,  by  private  acts,  inter- 
posed, without  prejudice  to  any  private  rights,  to  remove  difficul- 
ties and  give  facilities  in  the  disposition  of  property  in  which  the 
state  had  no  interest ;  by  providing  modes  of  leasing,  mortgaging 
or  selling  legal  or  equitable  estates  of  deceased  persons  for  the 
payment  of  ^eir  debts,  or  to  save  the  more  profitable  personalty ; 


(k)  Resolution,  17S4,  No.  4.— (0  Resolution  24th  May,  1787.— (m)  Garretson  v. 
Tbe  Attorney-General,  18th  August,  1790;  Chancery  Proaedingt,  lib.  D.fol,  885. 
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or  80  that  tke  property  might  be  made  productiYe  for  the  fdief  of 
the  aecessities  of  those  interested ;  or  to  enable  infants  to  convey 
in  pursuance  of  a  will  under  which  they  took  as  devisees.  Under 
such  laws  the  Chancellor  proceeds  according  to  the  mode  pre- 
scribed, pursuing  the  ordinary  course  of  proceeding  in  aid  of  such 
private  acts,  and  only  so  far  as  they  are  silent  as  to  the  mode  of 
proceeding  and  the  powers  conferred  by  them  may  be  so  executedi 
and  are  constitutional,  (n) 

Here  it  is  perfectly  manifest,  that  the  resolution  by  which  Ais 
case  has  been  referred  to  the  Chancellor,  makes  no  assumption  of 
facts;  nor  admits  any;  nor,  on  behalf  of  the  state,  waives  the 
benefit  of  the  well  established  principles  of  law  or  equity  properly 
applicable  to  the  merits  of  the  case ;  but  on  the  contrary  it  calls 
upon  the  state's  chief  law  officer  to  attend  and  defend  its  rights 
and  interests,  (o)  The  case  was  presented  to  the  Greneral  Assem- 
Uy  by  petition,  accompanied  by  sundry  vouchers  and  documents ; 
and,  in  that  form,  it  has  been  turned  over  to  the  Chancellor  to  ad^^ 
jttdieate  upon ;  and  hence,  discarding  the  mere  forms  and  modes  of 
proceeding  by  which  controversies  are  brought  before  this  court, 
and  prepared  for  final  decision  and  nothing  more,  the  case  must 
be  heard  and  disposed  of  according  to  the  substantial  principles  of 
equity,  as  if  it  had  been  brought  here  pursuant  to  the  regular  course 
ot  proceeding.  And,  consequently,  without  any  reference  to  the 
mere  forms  peculiar  to  this  court,  the  claim  must  be  considered  on 
its  merits ;  that  is,  as  a  common  controversy  between  a  creditor 
and  debtor,  merely  putting  the  state  in  the  place  of  the  Mottisons; 
but  giving  to  the  creditor  every  advantage  he  ought  to  have,  upon 
the  ground  that  the  acts  of  the  state,  if  any  such  there  be,  have 
embarrassed,  postponed,  or  destroyed  his  remedy  against  his  debt* 
ors,  the  MollisonSy  without  affording  him  another  equally  efficient. 

Proceeding  then,  to  consider  this  case  as  one,  which  like  all 
others,  legally  submitted  to  the  Chancellor  for  adjudication,  must 
be  governed  by  the  principles  of  law  and  equity  arising  out  of  the 
facts  of  which  it  is  composed,  it  will  be  necessary  in  the  first  place 
to  gather  up  all  those  facts,  and  exhibit  them  in  their  proper  order. 
The  case  as  to  facts  stands  thus : 

It  appears  that  William  and  Robert  Mollisonj  merchants  resident 
in  London,  were  some  time  before  and  until  about  the  year  1775, 


(fi)  CombeUs,  2  Bland,  280;  VnUiams'  case,  post;  Hopes'  case,  1  Bland,  46; 
Ig^hart  9.  Anniger,  1  Bland,  520.~(o)  3  Blac.  Com.  256 ;  Mitf.  Plea.  81. 
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iKeiy  extensively  eoigaged  in  trade  to  this  countiy ;  tliat  thcjr  had 
five  separate  stores  ia  Maryland  ooaoaged  by  agents ;  soioe  of  whom^ 
widiout  being  publicly  acknowledged  as  such,  continued  to  reside 
here  during  the  revolutionaxy  war;  and  after  the  peace  of  1783^ 
they  had,  in  this  country,  aeveral  active  and  openly  acknowledged 
agents,  charged  with  the  settlement  of  their  former  commercial 
a&iffs.  That  the  Mollisons  had,  so  long  as  they  carried  on  their 
trade,  large  consignments  of  tobacco  made  to  them  from  time  to 
time  by  various  persons  of  Maryland ;  and  had  debts  due  to  them 
by  a  number  of  persons  here,  to  a  very  large  amount ;  that  thi^ 
suspended  their  payments  about  the  year  1776 ;  but  some  of  their 
creditors  received  payments  on  account  of  claims  against  them  M9 
late  as  the  year  1793. 

It  further  appears,  that  the  late  John  HepbutTiy  during  his  life- 
time, had  shipped  several  parcels  of  tobacco  to  them ;  that  Hepburn 
made  his  will  and  died  some  time  in  the  year  1775,  in  Prince 
Georges  County,  leavbg  Samuel  C.  Hepburn  as  his  executor,  who 
acted  as  such  accordingly ;  that  the  MoUisans,  by  their  letters,  ad- 
mitted themselves  to  be  indebted,  on  the  1st  of  April,  1776,  to  the 
estate  of  the  late  John  Hepburn^  on  account  of  shipments  of  tobacco, 
to  the  amount  of  £316  sterling,  equal  to  $1,404  44  of  our  present 
legal  money ;  that  the  executor  Samud  C.  Hepburn,  on  the  15th 
of  March,  1776,  drew  a  bill  of  exchange  in  favour  of  Philip 
Thomas  upon  the  Mollisons  for  the  sum  of  £260  sterling,  directing 
in  the  bill  itself,  that  the  same  should  be  placed  to  the  account  of 
the  estate  of  John  Hepburn^  Esq,;  for  this  bill  Samuel  C.  Hepburn 
received  of  Thomas  good  legal  money  of  the  time,  not  continental 
currency;  and  Thomas  sold  and  endorsed  it  to  Willing,  Morris 
^  Co,  who  had  it  presented  for  acceptance,  which  was  refused, 
and  it  was  protested  accordingly ;  of  which  the  holders,  in  a  letter 
dated  on  the  31st  of  March,  1777,  gave  notice  to  Samuel  C.  Hep- 
bum  the  drawer,  which  letter  reached  him  some  time  in  April  fol« 
lowing.  That  in  an  account,  altogether  in  the  hand- writing  of  the 
executor  Samuel  C.  Hepburn,  and  purporting  to  be  an  account 
made  out  by  him  as  executor,  there  is,  among  others,  one  entry  in 
these  words :  *12th  January,  1779,  by  cash  received  in  part  of 
W.  tf  R.  MoUison^s  balance,  £260 ;'  and  another  entry,  and  the  last 
one,  is  in  these  words :  *8th  April,  1789,  to  cash  paid  S.  Hepburn* s 
bin  on  W.  If  R.  Mollison,  returned  protested,  £520  ll*.  3d.  common 
currency.'  That  in  another  account,  altogether  in  the  hand-writing 
of  one  of  the  registers  of  wills  of  Prince  Greorges  county  em- 
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bncing  ereiy  item  of  that  in  the  hand-writing  of  the  executor 
except  the  before  mentioned  last  one  in  it,  in  which  there  is,  on  the 
debit  side,  an  entry  in  the  following  words :  ^1779,  January  12th, 
with  £433  6s.  Sd.  continental  money  received  of  W,  ^  It.  JIfolK* 
son  for  £260  sterling,  in  part  of  their  balance,  is  specie  at  10  for  1, 
£43  6$.  8d.' 

It  further  appears,  that  the  whole  of  the  debts  due  to  the  MdU- 
sons^  with  all  their  property  in  Maryland,  were  liable  to  the  opera* 
tion  of  the  acts  of  October,  1780,  ch.  5  and  45,  and  the  laws  sub- 
sequently passed  in  relation  to  the  same  subject;  that  in  the  year 
1782,  two  special  acts  of  Assembly  were  passed  authorizing 
Thomas  Qmlee  to  collect  debts  due  to  the  MoUisons  in  this  state, 
to  satisfy  himself  and  their  other  creditors  and  to  pay  the  residue 
into  the  treasury ;  that  on  the  13th  of  September,  1784,  the  holders 
of  the  bill  of  exchange  commenced  suit  upon  it  against  PkUip 
Thomas  the  endorser,  and  having  obtained  judgment,  it  was  super- 
seded by  him,  and  on  the  20th  of  May,  1786,  the  drawer,  Saimud 
C.  Hepburn^  became  one  of  the  sureties  in  the  superseder's  bond ; 
which  judgment  was  afterwards  on  the  16th  of  June,  1789,  fully 
satisfied  by  Hepburn,  That  Samud  C  Hepburn  the  executor  re- 
ceived assignments  of  debts  due  to  the  MoUisons^  amounting 
together  to  $840  71 ;  one  of  which  assigned  debts  due  from  Jona^ 
than  Simmond^y  having  been  secured  by  a  bond  given  to  the  exe- 
cutor on  the  26th  of  August,  1790,  must  have  been  assigned  before 
that  time ;  but  when  does  not  appear.  There  is  nothing  to  shew 
the  exact  time  when  any  of  the  assignments  were  made ;  from  any 
thing  that  does  appear  they  might  all  have  been  made  before  the 
year  1790. 

It  further  appears,  that  an  advertisement  was  inserted  for  six 
weeks  in  the  Annapolis  newspapers,  in  the  year  1806,  calling  on 
the  creditors  of  the  MoUisons  to  meet  their  agent  to  hear  proposi- 
tions respecting  claims  against  them,  of  which  the  executor  Hep- 
bum  had  notice ;  that  the  executor  Samuel  C  Hepburn^  always 
resided  in  Prince  Georges  county,  where  he  died  about  the  middle 
or  latter  end  of  the  year  1806 ;  that  on  the  22d  of  June,  1821,  a 
biU  was  filed  by  the  petitioner  John  M,  Hepburn  and  others,  as  the 
representatives  of  the  late  John  Hepburn^  entitled  to  the  residue  of 
his  estate ;  making  this  claim  against  the  state,  and  stating,  that 
large  sums  had  been  paid  into  the  treasury  under  the  act  of  Octo- 
ber, 1780,  ch.  5 ;  out  of  which  they  prayed,  that  the  daim  might 
be  satisfied ;  then  prayed  process  against  the  MollisonSy  the  trea- 
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Borer  of  the  state,  and  sundiy  others  said  to  be  the  debtors  of  the 
JlbUi$an$y  who  had  paid  money  into  the  treasury.  None  of  the 
defendants  answered,  and  the  bill  was  dismissed  by  the  com* 
]dainant'8  solicitor  in  open  court  on  the  6th  of  December,  1821. 
And  finally,  that  the  present  petitioner  John  M,  Hepburn  was,  on 
the  30th  of  January,  1826,  appointed  administrator  de  bonis  non 
of  the  late  VoAn  Hepburn^  by  the  Orphans  Court  of  Washington 
eounty,  in  the  District  of  Columbia,  by  virtue  of  which  he  has 
been  invested  with  a  capacity  to  sue  in  this  state,  {p) 

By  an  order  of  the  House  of  Delegates,  passed  on  the  18th  of 
December,  1823,  this  case  was  referred  to  the  Auditor  General ; 
and  he,  taking  the  entries  and  vouchers  as  they  stood,  according  to 
their  dates  and  natural  import,  stated  an  account  by  which  it 
appears,  that,  charging  the  MoUisons  with  the  whole  debt  due  as 
of  the  first  of  April,  1776,  amounting  then  to  £316  sterling,  or 
$1,404  44  of  our  money,  principal,  and  giving  them  credit  for  a 
payment  of  JC260,  or  $1,155  56,  as  of  the  12th  of  January,  1779, 
and  then  giving  them  a  further  credit  for  $840  71,  the  amount  of 
the  assignments  as  of  the  year  1790,  calculating  interest  both  for 
and  against,  the  estate  of  the  late  John  Hepburn  had  been  over- 
paid $7  92.  This  at  first  blush  seemed  to  be  the  plain  and  natural 
result  of  the  whole  affair. 

Bat  it  has  been  urged,  that  the  late  Samuel  C.  Hepburn  drew  a 
bill  of  exchange  upon  the  MoUisons  on  the  15th  of  March,  1776, 
for  just  the  amount  of  £260^  and  that  the  payment  of  £260  was 
in  truth  no  more  than  a  credit  for  the  proceeds  of  the  biU  of  ex- 
change. The  whole  controversy  turns  upon  this  point ;  whether 
the  bill  of  the  15th  of  March,  1776,  and  the  payment,  as  stated, 
of  the  12th  of  January,  1779,  are  identical.  This  assertion,  that 
the  bill  and  the  entry  are  the  same,  places  them  in  direct  contradic- 
tion to  each  other.  The  bill  is  too  explicit,  and  too  well  fortified 
to  be  impugned  in  any  single  particular;  and  therefore,  all  the 
eflbrts  of  the  petitioner  have  been  directed  against  the  entry  to 
make  it  conform  to  the  bill ;  and  thus  the  matter  in  dispute  is  still 
further  reduced  to' the  single  point  as  to  the  truth  or  falsehood  of 
the  entry  of  the  12th  of  January,  1779. 

That  entry,  as  it  stands,  purports  to  be  an  admission  of  the  re- 
ceipt by  Samuel  C,  Hepburn  of  £260,  as  a  payment  from  the 
MoUisons,  in  part  of  a  pre-existing  debt  due  from  them.     It  makes 


(p)  ISlS,  ch.  165. 
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not  the  slightest  allusion  to  any  contingency  upon  ivhich  it  was  10 
be  considered  as  a  payment  or  not ;  it  does  not  intimate,  that  it  was 
the  proceeds  of  the  sale  of  a  bill  of  exchange,  or  any  thing  dse, 
which  might  or  might  not  be  deemed  a  payment,  according  to  cir- 
cumstances ;  but  simply  affirms  the  fact  of  a  payment  of  the  spe- 
cified amount  having  been  made  on  that  day  by  the  debtors  to  their 
creditor,  and  nothing  more.  It  is  by  no  means  sufficient,  as  has 
been  contended,  to  correct  the  mere  date  of  the  entiy,  in  order  to 
reconcile  it  with  the  bill ;  the  whole  sense  of  its  language  must 
also  be  so  changed  to  convey  the  idea,  that  it  was  not  merely  a 
payment,  but  the  receipt  of  the  proceeds  of  the  sale  of  the  bill  of 
exchange  for  the  benefit  of  the  testator's  estate,  which  might 
eventually  be  a  payment ;  or  by  which  the  estate  might  be  involved 
in  much  loss.  Nothing  of  the  kind  is,  however,  intimated.  To 
sustain  the  petitioner  on  this  ground,  it  is  necessary  that  this  entiy 
in  its  date,  sense,  and  substance  should  be  altered,  contradicted, 
and  falsified. 

If  the  petitioner  were  competent  thus  to  impeach  his  own  evi- 
dence, the  mistake  or  untruth  should  be  shewn  in  the  clearest  and 
most  satisfactory  manner ;  but  here  he  has  offered,  for  that  purpose, 
nothing  more  than  inferences  and  plausible  conjectures  deduced 
from  dates,  sameness  of  amount,  and  the  circumstance,  that  so 
many  different  items  of  the  account  could  not  have  belonged  to  the 
same  date. 

As  to  the  improbability  of  the  payment  in  the  year  1779 ;  be- 
cause of  the  interruption  of  all  intercourse  between  this  country 
and  England  by  the  war,  it  will  be  sufficient  to  remark,  supposing 
the  fact  to  have  been  so,  that  the  Mollisans  had  a  very  large 
amount  of  debts  and  property  in  this  state,  and  that  at  least  two  of 
their  former  agents  remained  here  during  the  whole  war,  one  of 
whom,  there  is  reason  to  believe,  from  the  transactions  in  rdation 
to  the  special  acts  of  Assembly  of  1782,  was  certainly  faithful  and 
as  active  as  he  could  be  during  the  time  and  in  the  peculiar  cir- 
cumstances. 

There  is,  however,  nothing  which  shevTS,  that  Samuel  C  Hep* 
buruy  the  drawer  of  the  bill  of  exchange,  seriously  intended  it 
should  be  considered  as  a  transaction  properly  and  exclumveiy  be- 
longing to  the  estate  of  his  testator.  The  bill  itself  indicates  on 
what  fund  it  was  drawn ;  but  nothing  more ;  and  there  can  be  no 
doubt,  that  the  executor  intended  thus  to  coUeet  a  part  at  the  assets 
of  his  testator.     But  if  he  had  meant  it  should  be  considered  as 
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altpgdber  aa  affiiir  of  his  testator's  estate,  be  would  oertaialy  have 
so  erpressed  himself;  and  it  was  bis  dutj,  most  distinctly,  to  set 
forth  that  intentioD,  if  the  facts  were  so ;  because,  if  the  bill  had 
been  sold  above  par,  the  profit,  in  that  case,  belonged  to  the  estate 
of  his  testator ;  and  upon  that  ground  alone,  if  it  had  been  re- 
turned protested,  the  estate  of  the  testator  could  have  been  made 
to  bear  the  loss. 

To  shew,  that  this  bill  of  exchange  was,  io  truth,  made  a  part 
of  the  affiiirs  of  the  estate  of  the  late  John  Hepburny  the  petitioner 
places  great  reliance  on  the  entry  of  the  8th  of  April,  1789.  But 
it  DMist  be  recollected,  that  at  a  very  early  period,  dollars  were 
made  a  legal  tender  at  six  shillings  each ;  {q)  which  afterwards,  in 
a 'spirit  of  rivalship"  with  the  other  colonies,  and  to  retain  the  then,  y  ^-^-^  ^ 
circulating  coin  in  the  country,  became  current  at  seven  shillings  c  u.Jt* 
and  sixpence  each ;  and- that  to  prevent  the  evik  arising  from  such 
fluctuations  in  the  current  coin  of  the  colonies,  the  government  of 
the  mother  country  interposed  and  directed,  that  dollars  should 
pass  in  all  of  them  at  six  shillings,  which  was  affirmed  by  the 
Legislature  here ;  (r)  so  that  although  the  distinction  between  Ugol 
and  current  money  was  still  kept  up  by  the  habits  of  the  people, 
accounts  of  executors  and  administrators  were  settled  with  the 
courts  in  legal  money  at  the  rate  of  six  shillings  to  the  dollar ;  {$) 
even  after  dollars  were,  by  law,  made  a  legal  tender  at  seven  shil- 
lings and  sixpence,  (t)  until  such  accounts  were,  long  afterwards, 
directed  to  be  stated  in  dollars  and  cents.  (»)  These  circumstances 
gave  rise  to  many  mistakes  and  much  perplexity,  (to)  Whence  it 
became  a  general  habit  for  executors  and  adnunistrators,  before, 
and  continued  to  be  so  for  some  time  after  the  revolution,  to  sub- 
mit their  papers  and  vouchers  to  the  Register  of  Wills ;  who  made 
all  the  proper  corrections,  and  put  the  account  into  legal  form,  (x) 

The  necessity  for  this  aid  from  the  register  was  increased  at  the 
time  this  executor  Samuel  C  Hepburny  proposed  to  pass  his  ac- 
count; because  of  the  variety  of  the  kinds  of  current  money  of 
which  its  numerous  items  were  composed,  and  the  peculiar  depre- 
ciation of  some  of  them,  {y)    The  necessity  and  importance  of 


(q)  less;  ch.  4.--(r)  Royal  ProcUm.  18  June,  1704. 6  Anne,  c.  80 ;  1706,  eh.  4 ; 
Cbal.  M.  Aon.  SS7.^«)  D«p.  Com.  Oui.  SO,  44.— (Q  Joa«>  Vf^*  eh.  S,  t.  IS  ; 
November,  1781,  ch.  16wp-(tt)  1798,  ch.  101,  sub  eh.  S,  t.  S.— (w)  Pvkvr  v.  BUckaU, 
S  Bland,  66,  note ;  Woodward  v.  Chapman,  2  Bland,  09,  nc^.--(x)  Dep.  Com.  Goi.  90. 
(y)  The  Cbaiieellor*t  caie,  1  Bland,  685. 
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(hift  hdp  to  the  executor  is  mdcite  qmte  BMtaifinit,  bj  ompariag  the 
eccoiuil  in  his  own  hand-writing  with  that  in  the  hand-writing  of 
the  register ;  from  which  there  ean  be  no  doubt,  that  the  registers 
draft  must  have  been  formed  from  that  in  Hephum^s  hand-writing, 
and  also  from  Hephufn^a  explanations  and  additional  information. 

According  to  the  register's  draft,  we  have  then  the  entry  of  the 
12th  of  January,  1779,  not  only  re-affirmed,  as  to  date ;  but  with 
this  additional  infcMPmatioo,  that  it  was  a  payment  then  made  in 
continental  money ;  and  the  register,  baring  been  assured  by  the 
executor,  that  it  was  so  then  received,  has  correctly  applied  the 
seele  of  depreciation  of  that  year  to  it ;  (z)  which  conclusively 
shews,  that  there  could  have  been  no  mistake  about  it  as  to  date. 
The  register's  draft  also  shews,  tiiat  the  executor  could  have  sus* 
tallied  no  loss  by  the  depreciation ;  because,  as  he  received,  so  he 
paid.  But  the  bill  of  exchange  is  shewn  to  have  been  drawn  and 
eold  eady  in  1776 ;  and  yet,  its  existence  is  not  noticed  in  these 
accounts  until  the  8th  of  April,  1789 ;  and  then,  when  it  ia  first 
brought  into  view,  with  all  its  accumulations  of  damages  and  cost% 
•as  a  charge  against  the  estate,  the  register  excluded  it  altogether, 
and  most  justly ;  because  the  estate  not  having  profited  by  the  sale 
cf  the  bill  in  1776,  it  clearly  could  not  be  charged  in  1789,  with 
the  amount  for  whicli  it  was  drawn,  much  less  with  the  damages 
-and  costs  occasioned  by  its  protest. 

Hence  the  fair  and  necessary  condusion  is,  that  the  negotiation 
of  Ihis  bill  of  exohange  was  conducted  as  a  separate  concern  of 
Hmnud  C.  Hepbum^s  own ;  «nd  that  it  was  not,  in  reality,  con- 
nected in  any  way  with,  or  taken  into  any  account  which  he  settled 
imd  passed  as  executor.  According  to  this  view  of  the  subject, 
wki<^  I  am  satisfied  is  the  oorceot  one,  there  is  no  contradiction  or 
knystery ;  all  the  entries  in  the  accounts,  the  bill  of  exchange,  and 
otiier  circumstances,  are  perfectly  reconciled,  and  stand  well  with 
leach  other. 

But  It  is  a  nde  of  sound  sense,  as  well  as  of  law,  universally 
admitted  and  applicable  to  all  cases,  that  no  one  can  be  allowed  to 
discredit  his  own  testimony ;  any  more  than  he  <:an  be  permitted 
4o  C4>ntradict  himself,  or  to  deny  any  of  bis  own  solemn  admis- 
sions. To  this  rule,  it  is  believed,  there  is  no  exception.  A  party 
may  be  allowed  to  ui^e,  that  any  principle  of  law  whatever  is  de- 
ducible  from  the  facts  he  produces,  but  he  can  in  no  case  be  suf- 

(t)  May,  1781,  eh.  17, «.  2 ;  The  ChtneeUor't  cste,  1  Blftwi,  Sar^. 
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fered  to  exhibit  proof  of  facts ;  and  tben  to  prove  in  aoy  way,,  that 
the  proof  so  exhibited  by  himself  is  false.  In  this  instance^  the 
petitioner  does  not  merely  deduce  principles  of  law  from  the  test^* 
Bony  he  exhibits ;  but  the  entry  of  the  12th  of  Januaiy^  1779,  is 
exhibited  as  a  part  of  his  proof,  and  proYss  the  simple  fact  of  pay'* 
meot ;  and  then  he  produces  circumstantial  evidence  to  shew,  that 
the  entry  is  untrue ;  that  there  was  no  payment  at  that  time ;  nor 
indeed  any  payment  at  all ;  but  a  mere  credit  for  the  proceeds  of  a 
bill  of  exchange  sold  in  1776.  This  latter  proof  is  utterly  incom* 
patihle  with  the  first ;  the  one  or  the  other  must  be  false.  The 
entiy  is,  however,  a  material  part  of  the  petitioner's  own  pmof } 
he  cannot,  therefore,  be  allorwed  thus  to  impeach  and  falsify  his 
own  testimony,  (a) 

But  the  petitioner  blends  all  the  transactions  in  relation  to  the^ 
biH  of  exchange,  with  the  accounts  of  Samuel  C.  HJqfkum^  a^ 
executor,  and  thus  attempts  not  only  to  falnfy  an  entry  in  his 
hand-writmg,  to  shew  that  no  such  payment,  as  there  stated,  waa 
in  fact  made ;  but  he  also  uses  the  bill  of  exchange  to  swell  the 
debt  said  to  be  due  from  the  MoUkons ;  and  so  to  increase  the 
demand  against  the  state. 

The  holders  of  the  bill  instituted  suit  upon  it  against  Thoawi 

the  endorser,  and  recovered,  according  to  the  act  for  ascertaining 

what  damages  shall  be  allowed  on  protested  bills  of  exchange;  (&) 

over  and  above  the  principal,  with  costs  of  protest  and  suit,  twenty 

per  cent,  damages.     Samatl  C.  Hepburn  being  liable,  as  drawer^ 

for  the  whole,  he  accordingly  paid  the  whole  amount.    And  now 

the  petitioner  contends,  that  those  damages  and  costs  must  be  con- 

«dered  as  a  part  of  his  claim  against  the  MolKgms  and  the  state. 

Bat  I  know  of  no  rule  of  law  by  which  the  drawee  who  refuses  to 

aeccpt  a  bill,  even  where  he  has  funds  in  bis  hands  at  the  tipe, 

can  be  chained  with  the  damages  and  costs  of  protest.    And  if 

tiie  JloUmns  cannot  be  so  charged,  then  there  certainly  can  be  no 

daim,  on  that  account,  against  the  state,  who  stands  in  the  {dace 

of  the  MottUans  only,  even  supposing  those  damages  and  costs  of 

protest  to  have  been  actually  paid  out  of  the  estate  of  the  late 

JoAis  Hepburn.     Upon  Samuel  C.  Hepburn^  receiving  notice  of 

the  iMUHaoceptance  of  the  bill,  his  right  to  sue,  which  by  drawing 

it,  he  might  be  said  to  have  tacitly  consented  thus  far  to  suspend. 


(•>  Penton  9.  HoglMs»  7  V«i.  290;  Porodl  v.  McNamtn,  8  Yet.  8S7 ;  1  Bmim 
CMl  Lsw,  408$  QoMtt  V.  The  Stats,  5  H.  Ic  J.  2S2.^(^)  m»,  elk  V ;  178^cli.S8. 
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was  completely  restored;  and  the  express  object  of  giving  him 
notice  was  to  enable  him  at  once  to  collect  his  debt^  or  to  draw  hb 
effects  out  of  the  hands  of  the  MoUisons ;  which,  at  the  time  be 
received  the  notice,  amonnted  to  $1,404  44,  with  interest  from  the 
first  of  April,  1776,  when  the  whole  debt  became  dae. 

Not  satisfied  with  pressing  the  transaction  of  the  bill  of  ex* 
change  for  the  purpose  of  adding  to  the  amount  of  the  demand 
against  the  MoUisons  and  the  state,  the  petitioner  attempts  to  use 
it  as  a  means  of  accounting  for  the  long  standing  of  his  claim,  for 
more  than  half  a  century.  The  debt  became  due  on  the  first  of 
April,  1776,  and  the  MoUisons  might  have  been  then,  or  at  any 
time  after  that,  sued  for  it,  in  England  where  they  resided,  or  Hheit 
efiects  might  have  been  attached  here.  But  it  is  urged,  that  be* 
tween  the  years  1779  and  1789,  the  executor  had  no  claim  against 
the  MolKsonSyhe  having  lost  it  by  the  sale  of  the  bill  of  exchange, 
and  it  only  having  been  revived  in  him  by  his  payment  of  that  bill ; 
or  in  other  words,  that  the  drawing  of  the  bill  suspended  his  right 
to  sue  until  after  its  being  protested  he  had  paid  the  whole  amount 
on  the  16th  of  June,  1789 ;  and  thus  the  lapse  of  the  first  thirteen 
years  is  happily,  though  singularly  accounted  for. 

It  is,  however,  clear,  that  although  a  bill  of  exchange  may  be 
made  payable  at  any  length  of  time  after  sight,  yet  if  it  be  not 
accepted,  suit  may  be  brought  against  the  drawer  and  endorser 
before  the  day  of  payment  arrives ;  and  the  drawer  may,  on  being 
notified  of  the  non«acceptance,  proceed  forthwith  by  suit  against 
the  drawee  to  recover  his  effects  out  of  his  hands,  upon  which  the 
bill  was  drawn.  It  is,  therefore,  perfectly  manifest  that  the  draw- 
ing of  the  bill  could  not  have,  in  any  way,  prevented  Hepburn 
from  collecting  his  debt  from  the  MoUisons.  It  may  be  admitted, 
that  he  was  excusable  in  not  proceeding  against  them  until  he 
heard  the  fate  of  his  bill ;  but  certainly  after  being  notified  of  its 
non-acceptance,  further  indulgence  could  not  have  been  expected 
by  the  MoUisons  themselves.  And  the  furtlier  delay  of  the  ^recu- 
tor  cannot  but  be  considered  as  a  great  neglect  of  the  interests  of 
the  creditors  and  next  of  kin  of  his  testator.  So  far,  therefore, 
from  this  transaction  of  the  bill  of  exchange  furnishing  any  reason** 
able  apology  for  that  delay  of  about  thirteen  yeare,  the  exeeuter 
can  be  relieved  from  the  imputation  of  gross  negligence  in  no 
other  way  than  by  shewing,  what  I  believe  to  be  the  truth,  that  he 
actually  did  receive  payment,  as  stated  hy  hmmtM,  on  the  12th  of 
January,  1779,  of  je260,  and  obtamed  assignments  for  the  balance 
sometime  in  or  before  the  year  1790. 
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Upon  the  first  branch  of  tfie  case  I  am  of  opinion,  that  there  is 
STifficient  eyidence  to  shew  that  this  debt,  once  due  to  the  estate  of 
the  late  John  Hepburn^  has  been  long  since  paid  and  satisfied  by 
the  MoMuons  themseires.  And  I  might  here  safely  rest  the  case; 
but  a  sense  of  dutj  to  the  state,  and  a  respect  for  the  apparent 
sincerity  and  zeal  with  -which  the  claim  has  been  pressed  by  the 
petitioner,  induce  me  to  proceed  with  the  investigation  in  relation 
to  its  being  baired  by  the  statutory  provision,  by  which  it  is  said 
to  be  embraced,  and  hj  the  presumption  of  satisfaction  arising 
firom  the  great  lapse  of  time. 

These  terms  of  opposition  are  founded  on  the  supposition,  that 
there  is  no  direct  proof  that  the  debt  has  been  fu%  paid.  And  in 
proceeding  upon  that  supposition,  one  of  three  positions  must  be' 
taken ;  first,  Aat  no  partial  pajrment  has  been  made,  in  which  case 
the  presumption  of  payment  must  begin  to  run  firom  the  first  of 
April,  1776,  when  the  whole  debt  became  due ;  or  secondly,  that 
there  Lbs  been  a  part  payment  made  of  J6260,  which  being  in 
itself  an  acknowledgment  of  the  debt  on  the  12th  of  January, 
1779,  when  it  was  made,  the  estimate  of  the  presumption  must 
commence  from  that  day ;  but  if,  in  the  last  place,  as  has  been' 
urged,  the  entry  as  to  the  £280  must  not  be  considered  as  a  pay- 
ment, then  there  being  no  payment  but  that  of  the  assignments  in 
the  year  1790,  the  presumption  of  satisfaction  can  only  rest  on  the 
lapse  of  time  since  that  period. 

It  must  be  recollected,  howcTer,  that  the  positive  statutory  Kmi- 
tatioa  here  alluded  to,  (c)  is  not  like  the  common  statutes  for 
limitation  of  actions,  which  allows  the  party  a  certain  time  to  sue, 
after  his  right  has  accrued,  but  it  specifies  the  first  of  September, 
1787,  as  the  day,  after  which  no  claims  of  the  kind  described 
therein  shall  be  made  against  the  state ;  and  consequently,  if  that 
limitation  embraces  this  case,  this  claim,  as  against  the  state  at 
least,  has  been  precluded  and  barred  from  that  time.  From  the 
nafuiB  of  this  case,  tiiis  positive  limitation,  and  the  presumption 
of  satisfiaction  may,  with  convenience,  be  considered  together,  and 
I  shall,  therefi)re,  so  consider  them. 

I  hare  shewn  that  it  must  have  been  the  intention  of  the  Crene- 
ral  Assembly,  in  referring  this  case  to  the  Chancellor,  that  he  should 
be  governed  by  tbose  substantial  principles  of  equity  applicable  to 
all  nmilar  controversies ;  and  that  the  mere  forms  of  proceeding, 

(c)  178S,  ch.  18. 
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and  teobueriities  peculiar  to  the  course  of  this  court,  and  aotfaing 
]|M)rey  were  to  be  put  a^ide.  But  it  is  asked  on  the  part  of  the 
petitioner,  in  reference  to  the  statute  of  limitations  and  the  lapse 
of  years  relied  on  as  a  dcftnce  on  behalf  of  the  state ;  "why  this 
sbew  of  justice  and  liberality,  if  the  technical  prteumption  arising^ 
fisofm  the  lapse  of  time,  of  which  the  Legislature  were  fully  advised^ 
was  to  be  relied  on  as  a  bar? 

But  a6  I  have  said  upon  a  former  occasion,  in  this,  as  in  all 
other  cases,  it  must  strike  every  one,  that  the  lapse  of  years  cannot 
fail  to  give  rise  to  an  unanswerable  presumption  against  the  va- 
lidity of  an  antiquated  claim  of  any  kind,  however  much  it  may 
have  been  originally  a  favourite  of  the  law,  as  in  cases  of  dower  or 
the  like.  I  cannot  think  it  a  reasonable  demand  on  the  court,  to 
give  parties  the  advantage  of  a  stale  and  antiquated  claim,  to 
suffer  them  to  make  the  court  the  depository  of  their  slumbering 
rights ;  and  then  to  come  and  revive  them,  when,  from  lapse  of 
time,  it  is  become  utterly  impossible  to  ascend  to  the  whole  justice 
of  the  case*  There  is  surely  a  principle  of  limitation  in  the 
adnunistration  of  every  system  of  jurisprudence,  to  be  derived  out 
of  the  nature  of  things,  which  does  entitle  the  court  to  avail  itself 
of  the  universal  maxim,  vigilaniibui  non  danmentHnM  subvenhud 
l9ge»,  (d)  The  maxims  which  refer  to  descents,  discontinuances, 
non-daima,  and  collateral  warranties,  are  only  the  wise  arts  and 
inventions  of  the  law,  to  quiet  possessions  and  strengthen  the 
ri^ts  of  property.  («)  And  in  England  it  has  been  generally 
thought,  that  sixty  years,  the  limitation  to  writs  of  right,  is  too 
long  a  time  for  titles  to  remain  in  dubio ;  and  it  has  often  been 
lamented  there,  by  eminent  lawyers,  that  the  period  had  not  beoi 
shortened,  (f) 

It  is  true  that  a  mere  formal  plea  of  the  statute  of  limitations 
has  been,  in  some  cases,  said  by  courts  of  common  law,  not  to  be 
a  plea  to  the  merits.  But  a  reliance  upon  the  presumption  arising 
from  a  great  lapse  of  time  has  never  been  considered  in  Chanceiy 
as  a  defence  of  the  same  rigid  and  technical  character.  The  sta- 
tute of  limitatioi^s,  in  equity  as  at  law,  must  always  be  pleaded  or 
specially  relied  on  as  a  defence  i  but  a  presumption  foundwl  on 
a  long  lapse  of  time  is  a  d^nce,  which  has  always  been  allowed 


((2)  The  Rebecca,  5  Rob.  Adm.  Rep.  104.— (<)  Dudley  v.  Dudley,  Prec.  Cha. 
S4S.---(/)  Oflb.  Sxen.  12;  Ghtriwood  «.  Morgan,  1  New  Rep.  60;  StaeklioiRe  v. 
Bantton,  10  Yea.  400. 
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to  be  made  at  the  hearkig,  or  trial  as  a  mittter  of  tubatanee  aiiatng 
out  of  the  whole  case ;  and  which  it  was  not  neoessaiy  q>ecially 
to  advance,  and  rely  on  in  anj  preyious  stage  of  the  prooeediaga, 
to  enable  the  partj  to  have  the  benefit  of  it.  Because,  indepen- 
dently of  all  positive  enactments,  there  must  be  a  period  of  time 
after  which  every  latent,  or  inactive  claim  to  property  must  be  pre- 
samed  to  have  been  radically  defective  in  its  origin,  or  to  have  been, 
m  some  one  way  or  other  completely  satisfied.  It  is  asking  too 
much,  to  require,  amidst  the  mutations  of  human  affairs,  and  the 
perishable  nature  of  all  tilings,  that  the  evidences  of  Uie  right  of 
property  should  be  carefully  preserved  through  a  long  and  indefi- 
aite  period  of  time,  {g)  A  presumption  of  right  and  of  the  ooirect-* 
ness  of  a  state  of  things  sanctioned  by  a  long  series  of  years  is 
necessary  to  the  peace  of  society.  (A) 

The  rule,  nuUum  tempus  occuHft  rfgij  even  in  ftivour  of  the  Ji 
crown  in  England,  has  been  as  to  many  cases  abolished,  or  over- 
rated, (t)  In  Maryland,  the  Lord  Proprietary  was  always  held  to 
be  bound  by  the  statute  of  limitations ;  (j)  and  the  republic,  since 
the  revolution,  has  not  only  never,  in  any  case,  that  I  know  of, 
elaimed  an  exemption  fi>om  it;  but  has  expressly  subjected  her 
rights  to  its  operation  under  circumstances  where  the  propriety  of 
doing  so  might  well  have  been  questioned,  (k)  The  republic,  in 
ibis  instance,  claims  the  application  of  no  rule  to  which  she  her- 
self is  unwilling  to  submit ;  (J)  and  therrfore,  may  well  rely  upon 
a  presumption  which  is  necessary  to  the  peace  of  all,  and  wbiek 
forms  an  important  and  essential  principle  in  every  oode  of  juris- 
prudence. 

On  behalf  of  the  petitioner  it  is  contended,  that  the  presun^ 
tion,  as  urged  against  him,  is  deduced  from  the  state  of  facts  ordi- 
narily existing  between  iindividuals,  enjoying  the  common  facilities 
of  inlercoorse,  where  the  creditor  is  in  a  condition  to  demand  the 
payment  of  his  claim,  and  the  debtor  is  liable  to  legal  coercion  for 

(f)  SM^ooke  V.  Hincbingbrook,  13  Yes.  SSS.— (Ar)  Sherman  v.  Sbenuan,  ft 
Ten.  276;  Pri&ee  v.  BejUo,  1  Atk.  494;  Start  v.  MelliBh,  2  Atk^  610;  BaiUiir. 
CUj,  8  Bro.  C.  C.  689,  note ;  Hercy  v.Dinwoody,  4  Bro.  C.  C.  258;  Cholmondoley 
V.  CUaton,  2  Jic.  k.  Walk.  140 ;  Stevenson  v.  Howard,  8  H,  &  J.  664 ;  Uillaiy  v. 
WaDer.  12  Yes.  266.— (I)  Co.  Litt.  119,  n.  1 ;  Com.  Dig.  tit  PrerogatiTe,  (D.  86 ;) 
Bm.  Abr.  tit  Prerogative,  E.  6 ;  8  Blac.  Com.  807 ;  The  Attoroey-Geneisal  v.  Rich- 
arda,  2  Anstr.  616;  Simpson  v.  Oatteridge,  1  Mad.  Rep.  610;  Roe  v.  Ireland,  11 
East  280;  Goodtitle  v.  Baldwin,  11  East  488;  Nimmo  o.  The  Commonwealth,  4 
Han.  U  M on.  76 ;  Tba  Mi^or  of  HuU a.  Homer,  Cowp.  106.^<y )  EeUy  v.  Gieen* 
fields  2  H.  8b  McH.  188.— fik)  1618,  ch.  90 ;  1889,  ch.  84.-*.(0  Coekegr  v.  Smitfa^S 
H.  h,  J.  26. 
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the purpdM of  aaUffyuiK thutdenwud.  It  19  a  presvmptiWf  that 
the  debt  has  been  paid,  aijatfig  from  the  failure  to  take  any  steps 
to  obtain  the  payment.  The  rule  which  establishes  the  presump- 
tion, therefore,  assumes  the  fact,  that  such  a  state  of  things  existed 
as  would  have  enpbled  the  creditor  to  make  these  effortS|  and 
mtight  haye  rendered  them  available  to  him. 

Upon  these  general  principles  the  petitioner  endeavours  to  shel- 
ter himself  from  the  force  of  the  presumption  by  shewing^  that  h» 
predecessor,  on  whom  the  duty  to  collect  this  debt  had  devolvedi 
was,  by  the  revolutionary  struggle  of  our  country,  throwa  into  the 
^dst  of  a  new  and  extraordinary  state  of  things ;  that  his  debtois 
were  cast  out  as  alien  enemies,  and  their  property  confiscated,  or 
so  situated,  or  so  disposed  of,  that  he  knew  not  where  to  find  it, 
or  how  to  make  it  available  toward  the  satis£Eiction  of  his  claim. 

The  presumption  of  satisfaction  arising  from  lapse  of  time, 
jrelied  on  as  a  defence  against  this  claim,  is  a  deduction  from  two 
facts  which  it  assumes  to  be  true ;  first,  that  the  creditor  always  had 
an  efficient  remedy  for  the  recovery  of  his  debt ;  and  secoivily, 
,that  there  idways  was  property  of  the  debtor,  known  to  the  cre^ 
•tor,  within  reach  of  his  remedy,  fully  sufficient  for  the  satisfaction 
of  his  claim,  {m)  If  these  facts  are  shewn  to  be  true  the  prct- 
^nmption  of  satisfaction  follows  as  an  irresistible  deduction  from 
.them ;  because,  it  cannot  be  believed,  that  a  creditor  who  had  the 
jpow/er  and  the  means  of  obtaining  satisfaction  would  so  Icmg 
neglect  the  recovery  of  his  right. 

This  creditor  complains,  that  his  remedies  have  been  impaired 
or  destroyed  by  the  law  of  confiscation  and  forfeiture  which  were 
enforced  by  the  state  against  his  debtor  i  by  the  war,  during  which 
his  debtors  were  alien  enemies ;  and  by  his  debtors  being  foreigners 
resident  abroad.  And  in  the  next  place,  even  supposing  his  reme* 
dies  to  have  been. in  their  nature  e£cient,and  in  no  way  impauredf 
that  be  knew  of  no  debts  or  property  of  his  debtor  which  could 
have  been  brought  within  reach  of  those  remedies.  These  are  the 
positions  to  be  examined;  and  the  examination  of  them  will 
necessarily  exhibit  the  bearing  which  the  positive  statute  of  limi- 
tations has  upon  this  case. 

By  the  law  of  England  a  person  convicted  of  treason  or  felony 
forfeited  his  estate ;  and  all  his  property,  includmg  debts  due  to 


(»)  HiUaiy  V.  Waller,  12  Vet.  2SS ;  Fladong  v.  Winter*  19  Yes.  196 ;  The  Mayw 
of  Hull  9.  Homer,  Cowp.  109. 
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hinii  mre  ewifiicated  and  eaftried  inte  tbe  pubUo  treasury.  And 
in  like  manner  vrhen  aoj  one  died  inteatate  without  heirs  or  neatt 
of  kin  capable  of  taking  after  hini)  his  real  and  personal  estate 
cBcbcated  to  the  lord,  or  vested  in  the  king,  who,  necessarily,  for 
tke  pnUio  peaee  and  to  prerent  conftision,  succeeded  to  the  pro*^ 
pertj  as  a  vacant  possession.  And  wher^  in  such  case  the  lands 
were  not,  according  to  the  feudal  system,  holden  of  any  interme- 
diate lord,  they  escheated  to  the  king;  and,  under  his  authority, 
might  be  sold  and  the  proceeds  taken  into  the  public  treasnry. 
When  property  was  forfeited,  because  of  the  treason  or  felony  of 
its  owner,  by  the  ancient  law  of  England,  the  creditors,  except 
tboee  who  had  incumbrances  upon  the  realty,  were  left  quite  with- 
out remedy;  but  in  Scotland,  it  was  otherwise,  there  the  puUie 
took  the  forfeited  estate,  subject  to  all  charges  upon  it.  (n)  But  by 
the  more  modern  law  of  England,  the  creditors  of  a  traitor  or  felon 
are  paid  to  the  extent  of  his  forfeited  property ;  and  for  tibat  pur- 
pose the  king  waives  his  prerogative  and  authorizes  an  adminis- 
trator to  be  appointed,  who  is  held  liable  to  the  creditors,  as  in  ail 
similar  cases,  so  far  as  the  assets  will  go.  (o)  And  where  lands 
escheat  for  want  of  heirs,  the  lord  or  the  king,  takes  them  subject 
to  all  incumbrances  and  claims  for  the  satisfaotion  of  which  they 
were  bound  as  the  assets  of  the  deceased ;  and  where  the  king 
succeeds  to  the  personal  estate  of  the  deceased,  because  of  his 
leaving  no  next  of  kin,  the  king  takes  subject  to  the  claims  of  the 
creditors  of  the  deceased ;  and  the  personalty  is  put  into  the  hands 
of  an  administrator  accordingly,  (p) 

In  Maryland,  under  the  provincial  govemmelit,  the  same  rules 
and  practice  pi^evailed;  as  where  the  deceased  had  beeli  found 
Qpeo  an  inquest  to  be  a  fdo  da  se,  the  forfeiture  was  released  tbt 
the  benefit  of  his  widow  and  childr^.  And  where  certain  prO'» 
party,  on  the  death  of  the  owner  intestate,  had  escheated  for  want 
of  heirs,  the  Lord  Proprietary  took  the  estate  subject  to  all  claims 
against  the  deceased,  and  his  creditors  were  paid  as  from  such  an 
amount  of  assets.    Relief  was  obtained  in  such  case  by  petitioil 


(fi)B6dlbrd  9.  Coke,  2  Yes.  117;  Burgeu  o.  Wbeate,  1  Eden,  203;  Cuddoo  v. 
Habertp  10  Goad.  Cba.  Rep.  160.— (o)  Megit  o.  Johnson,  1  Dong.  642.— (^)  Man- 
Itfiig  9.  Ifspp,  1  Salk.  87 ;  Jones  p.  Goodchild,  8  P.  Will.  88;  Bargees  9.  Wbeate,  t 
Eden,  177;  Middleton  0.  Spicer,  1  Bro.  C.  C.  202;  Barclay  v.  Busseil,  d  Tes.  486; 
1  Win.  Exn.  26S. 
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to  the  Lofd  Pioprietary  in  Council^  ^ere  the  case  iivas  regolarly 
heard,  investigated,  and  disposed  of  as  justice  required,  (q) 

Hence  it  a{^ears,  that  in  Maryland  as  well  as  in  En^and,  where 
the  property  of  a  debtor  was  in  any  way,  either  because  of  his 
crimes,  or  of  his  death  intestate  without  heirs  or  next  of  kin  con- 
fiscated, escheated,  or  taken  into  the  public  treasury,  his  creditors 
were  always  paid ;  and  that  they  were  not  left  without  remedy  for 
the  recovery  of  their  claims.  I  am  aware,  that,  from  the  language 
used  in  such  cases,  the  relief  appears  to  have  been  granted  as  a 
matter  of  grace ;  but  it  was  a  favour  so  imperiously  dictated  by  the 
public  opinion  of  the  age,  and  the  irresistible  justice  of  the  claims 
of  creditors,  that  what  thus  appears  to  have  been  glossed  over  as  a 
courtesy  was,  in  truth,  well  understood,  long  before  our  revolu- 
tion, to  have  ripened  into  law  and  right ;  although  no  compulsion, 
under  such  circumstances,  could  have  been  used  against  the  pro- 
vince any  more  than  against  the  state  now. 

It  is  obvious,  therefore,  that  if  the  property  of  the  Mollisons  had 
been  taken  into  the  treasury,  according  to  the  law  as  in  force  and 
practice  when  the  debt  became  due,  and  before  the  passage  of  the 
confiscation  acts,  Hepburn  would  have  had  a  well  established  and 
efiectual  remedy  for  the  recovery  of  his  claim ;  a  remedy  of  which 
he  would  have  been  bound  to  take  notice,  and  one  substantially 
similar  to,  and  altogether  as  effectual  as  that  given  him  against  the 
administrator  of  his  deceased  debtor ;  because  in  such  case  the 
state  would  have  taken  upon  itself  to  stand  as  the  administrator  for 
the  benefit  of  creditors  of  the  property  of  the  debtor  whose  estate 
it  held.  But  it  having  been  declared,  that  there  ought  to  be  no 
forfeiture,  except  only  on  attainder  of  murder  or  treason ;  (r)  and 
provided  by  law,  that  no  conviction  should  work  a  corruption  of 
blood  or  forfeiture  of  estate.  («)  The  whole  of  this  learning  in 
relation  to  confiscation  may  be  regarded  as  now;  and,  it  is  to  be 
hoped,  forever  entirely  obsolete. 

The  first  of  our  revolutionary  confiscation  acts,  as  appears  by 
the  marginal  notes  to  most  of  the  acts  of  the  same  session,  was 


(9)  Robert  Fuller's  c«8e,  14  May,  1680,  Land  JRicord»,  Ub.  C.B,4S;  John  Web- 
ater's  case,  27  November,  1680,  Land  Record*,  Ub,  C.  B,  60, 102 ;  Richard  Ruasell's 
case,  7  May,  1681,  Land  Record*,  lib.  C.  B,  96, 144, 160,  and  166.— (r)  Deda.  of 
Rights,  art.  4.  Peter  Shaman  having  been  convicted  of  treason*  and  executed  in 
ttie  yiear  1781,  the  General  Assembly  released  the  right  of  the  state  to  bis  real  and 
personal  estate,  and  vested  the  whole  in  his  widow  and  eleven  children,  1796,  ch. 
16.— (»)  1809,  ch.  188,  s.  10. 
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not  passed  until  the  second  day  of  February,  1781,  aItho\igh  it  is 
referred  to  as  October,  1780,  ch.  45.  The  enactments  upon  this 
sabject  are  numerous,  running  through  a  series  of  several  years, 
and  embracing  a  great  variety  of  matter.  But  in  regard  to  this 
case,  they  need  only  to  be  considered  so  far  as  they  have  a  bearing 
t^n  the  means  which,  but  for  them,  Hepburn  would  have  had,  or 
which  they  gave  him  of  recovering  his  claim  due  from  the  MolK- 
9ons,  That  they  changed  his  remedies,  in  some  respects,  is  clear ; 
bat  did  they  not  give  him  others  as  effectual  as  those  which  they 
virtizally  destroyed  ?  And  did  they  place  in  obscttrity,  or  remove 
beyond  his  reach,  any  part  of  the  estate  of  his  debtors  against 
which  he  might  before  have  had  recourse  ?  These  are  the  only 
questions. 

It  is  admitted  on  all  hands,  that  the  MoUisons^  who  were  then 
living,  were  not  brought  within  the  scope  of  those  laws,  as  trai- 
tors; and  therefore,  none  of  their  provisions  which  relate  pecu- 
liarly to  forfeitures  for  treason,  or  to  escheated  estates,  apply  to 
their  case.  They  and  their  property  were  affected  by  those  laws 
only  and  exclusively  as  being  then  British  subjects  and  alien 
enemies. 

By  the  act  of  October,  1780,  ch.  45,  it  is  declared,  that  all  the 
property  within  this  state,  debts  only  excepted^  belonging  to  British 
subjects,  such  as  the  MoUisons  then  were,  should  be  confiscated. 
But  it  was  also  declared,  by  the  same  act,  that  all  citizens  of  this 
state,  such  as  Hepburn  then  was,  should  be  fully  paid  and  indem- 
nified, so  far  as  their  British  debtors  were  solvent,  out  of  the  pro- 
perty confiscated ;  to  be  adjusted  by  the  General  Assembly:  /Vo- 
vided^  such  British  debtors  had  not  debts  due  to  them  within  this 
state  sufficient  to  satisfy  their  creditors.  Thus  requiring  flie  credi- 
tors to  exhaust  that  fund  first  before  they  made  claim  against  the 
confiscated  property  taken  into  the  treasury.  Commissioners  were 
ai^inted  to  preserve  the  property  so  confiscated,  (t)  who  were 
authorized  to  receive  claims  and  report  to  the  treasurer  as  to  the 
probable  amount  due  to  creditors  from  persons  whose  property  had 
been  confiscated ;  and  the  treasurer  was  directed  to  reserve  a  suf- 
fieiencj  to  meet  sueh  claims  until  the  General  Assembly  should 
take  order  therein,  (u) 

The  time  for  bringing  in  claims  against  the  state,  which  aiose 
on  any  account  before  the  tenth  of  January,  1785,  was  limited  to 

(i)  October,  1780,  ch.  4a.^(«)  May,  17S1,  ch.  28,  s.  19. 
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a  specified  period ;  (to)  and  it  was  declaicd,  that  all  claims  against 
the  state  on  account  of  property  confiscated,  which  arose  before 
the  time  limited  by  law  for  bringing  them  in,  mi^t  be  brought  in, 
passed,  and  settled  by  the  Auditor-General  on  or  before  the  first 
day  of  September,  1787,  and  when  so  settled  should  be  paid  as 
directed  by  law :  Provided^  that  the  claimant  satisfied  the  Auditor* 
General,  that  for  want  of  notice,  or  for  some  unavoidable  impedi* 
iqent,  he  coul4  not  bring  in  his  claim  within  the  time  limited  by 
law.  {x)  And  it  was  further  declared,  that  no  such  claim  should 
b^  passed  unless  satisfactory  proof  was  given  that  there  were  no 
debts  due  in  the  country  to  the  persons  whose  property  had  been 
confiscated,  to  satisfy  the  claim  exhibited  against  the  state,  and 
that  due  industry  had  been  used  by  the  claimant  to  diseoiver  the 
debts  subjeot  to  attachment,  and  the  proper  means  taken  by  him 
to  secure  his  claim  out  of  such  debts.  And  in  conclusion  it  was 
directed,  that  the  Auditor-Greneral  should  g^ve  notice  of  this  act 
in  such  manner  as  he  might  think  proper  to  communicate  its  con^ 
jient9  throughout  the  state,  {y)  It  was  also  provided,  that  when 
any  claim  of  a  creditor  agamst  confiscated  property  should  be  re- 
jected by  the  Auditor-General,  the  claimant  might  lay  his  papers 
before  the  Chancellor,  who  was  authorized  to  make  up  an  issue 
upon  the  case,  and  send  it  for  trial  before  a  jury,  (z)  And,  as  if 
to  leave  the  door  wide  open  for  any  citizen  to  come  in  and  obtain 
a  judicial  decision  upon  a  claim  of  any  kind  which  he  might  have 
against  the  state,  any  claimant  was  allowed,  in  the  manner  pre- 
scribed, to  commence  and  prosecute  an  action  at  law  against  th« 
stat^ ;  (a)  which  law  remained  in  force  until  within  a  short  time 
past.  (6) 

The  confiscation  acts  divested  the  MoUisons  of  all  their  pro* 
perty,  debts  only  excepted,  upon  the  ground  that  they  were,  alieo 
enemies ;  and,  consequently,  those  very  acts,  as  to  all  such  pro* 
perty,  virtually  declared  them  to  be  civilly  dead.  The  questmi 
then  arises,  how  far  did  those  laws  really  impede  or  embarraas 
Jbpburn  in  the  collection  of  his  debt  ?  It  must  be  admitted,  that 
but  for  the  confiscation  of  the  property  of  the  Jlfotttaona,  Ihpkmn 
might,  by  an  attachment,  have  taken  any  part  of  it,  real  or  pev» 
sonal,  as  well  as  their  debts,  in  satisfaction  of  his  daim.    But  Hie 


(10)  1784,  ch.  45,  and  1785,  ch.  10.— (z)  1786,  cb.  18.— (y)  1786,  ch.  IS;  Jonrn. 
Cong.  28d  Jalf,  1787;  27th  Augtigt,  1786.— (s)  1786,  ch.  49,  8.  4.— (o)  1786,  ch. 
».— (6)  1826,  cb.  210. 
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confiscation  acts  allowed  him  to  come  in  and  have  his  claim 
passed  by  the  commissioners,  or  the  Auditor- General ;  and  so  far^ 
thefefore^  his  remedy  was  changed  without  being  impaired. 

In  regard  to  this  change  of  remedies,  it  is  evident  that  the  con- 
fiscation acts  considered  the  Mollisons  as  deceased  debtors,  and 
the  state  as  their  trustee  for  the  benefit  of  their  creditors,  citizens 
of  this  country;  and  as  administering  their  assets  according  to  the 
priiic4>Ies  of  equity.  Upon  a  creditor's  bill,  in  this  court,  all  the 
assets  of  the  deceased  debtor  are  made  subject  to  the  payment 
of  his  debts,  so  that  the  personalty,  or  natural  fund  may,  at  the 
instanee  and  for  the  benefit  of  the  heirs  and  deyisees,  be  first 
applied*  And  all  his  creditors  are  called  in,  by  a  general  notice ; 
and  their  claims,  on  being  proved  and  adjusted,  are  ordered  to  be 
paid  from  the  proceeds  of  the  sale  of  the  estate.  If  any  claims 
are  not  brought  in  before  a  distribution  is  actually  made,  they  are 
excluded  from  any  satisfaction  in  that  case.  Such  is  the  course  of 
administering  the  estate  of  a  deceased  debtor  in  Chancery,  (c) 
The  course  of  proceeding  prescribed  by  the  confiscation  acts,  is 
strikingly  analogous  to  it ;  those  acts  requiring  that  the  creditors 
ahould  endeavour  first  to  obtain  satisfaction  from  the  debts  due  to 
their  debtor  in  this  state ;  and  on  there  being  no  such  debts,  that 
their  claims  against  the  property  taken  by  the  state,  should  be 
exhibited  within  a  limited  time,  or  be  excluded ;  and  should  be 
legally  proved,  if  required,  to  the  satisfaction  of  a  jury. 

Considering  the  actual  situation  of  the  Mollisons j  and  the  whole 
subject  in  this  point  of  view,  it  is  manifest  that  Hepbum^s  remedy 
for  the  recovery  of  his  debt,  was  in  no  manner  whatever  materially 
impaired  or  obstructed ;  that  although  in  some  respects  different^ 
it  was  as  effectual  as  ever  it  had  been ;  and  although  changed,  it 
was  altered  not  merely  by  one  public  act  of  Assembly,  of  which 
eveiy  one  was  bound  to  take  notice ;  but  by  a  whole  system  of 
public  acts  altogether  in  affirmance  of  the  ancient  pre-existing 
principles  of  confiscation  as  regards  debtor  and  creditor ;  and  of  a 
character  so  important  and  interesting  to  the  people  at  large,  that 
Hepburn  could  not  fail  to  have  been  actually  well  acquainted  with 
thena  and  ail  their  |m>visions  involving  his  interests. 

Looking  to  those  remedies,  by  some  of  which  Hepburn  might 
certainly  have  obtained  payment  of  his  claim  against  the  MoUi^ 
sonSy  if  it  had  not  been  previously  satisfied ;  I  might  here  safely 

(e)  Hmmnond  v.  Hunmond,  2  Bland,  S07 ;  Tesaier  v.  Wyse,  ante  78. 
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rest  the  rejection  of  it  upon  this  peculiar  act  of  limitation,  by 
which  it  was  in  the  clearest  terms  designatedi  and  finally  excluded 
as  a  claim  against  the  state  on  account  of  property  confiscated, 
which  had  not  been  brought  in  and  passed  by  the  Auditor-Gene- 
ral, on  or  before  the  first  day  of  September,  1787.  (d)  But,  as  it 
is  fit  that  the  whole  ground  upon  which  the  state  rests  its  defence 
against  this  claim,  should  be  fully  laid  open,  I  shall  proceed. 

It  is  clear  then,  that  this  creditor  lost  nothing  by  the  operation 
of  the  confiscation  acts ;  they  placed  none  of  the  funds  of  his 
debtors  beyond  his  reach ;  nor  did  they  leave  him  without  the 
most  effectual  remedies  by  which  he  might  have  made  those  funds 
available.  And  consequently,  nothing  can  be  found  in  those  acts, 
that  will  afford  the  slightest  protection  to  his  claim  against  the  full 
force  of  the  presumption  of  satisfaction,  arising  from  the  great 
lapse  of  time  since  it  became  due.  But  suppose  no  such  confis- 
cation acts  had  been  passed,  then  the  Mollisans  must  be  consi- 
dered, prior  to  the  4th  of  July,  1776,  as  British  merchants  resi- 
dent beyond  the  jurisdiction  of  this  state ;  after  that  time,  until  the 
peace  of  1783,  as  alien  enemies;  (e)  and  thenceforward  as  alien 
friends  resident  abroad;  who  during  all  that  time  had  property 
within  the  jurisdiction  of  this  state.  Then  it  may  be  asked, 
would  Hepburn  have  been  without  remedy,  or  would  any  of  his 
legal  remedies  for  the  recovery  of  his  debt  have  been  impaired  or 
destroyed  by  the  intervening  war  or  other  circumstances  ? 

The  case  of  a  debtor  resident  abroad,  who  has  property  remain- 
ing in  the  country  of  his  creditor,  is  a  common  one,  which  must 
fi^uently  occur  every  where;  and  a  code  of  laws,  that  gave  no 
adequate  remedy  to  the  creditor,  in  such  case,  would  be  mainly 
defective.  The  name  of  the  process,  or  the  form  of  the  proceed- 
ing, is  of  no  importance,  so  that  relief  can  be  obtained  by  it.  In 
the  English  books  the  London  foreign  attachment  is  said  to  be  a 
mode  whereby  the  goods  and  debts  of  a  foreigner  in  some  liberty 
may  be  taken  to  satisfy  his  creditors  within  such  liberty.  {/)  And 
outlawry  in  civil  actions  is  considered  as  in  nature  of  civil  process 
to  compel  an  appearance  to  the  suit ;  or  after  judgment  to  pro- 
cure satisfaction.  The  forfeiture,  though  nominally  to  the  king,  in 
truth  goes  to  the  plaintiff  towards  payment  of  his  demand.  If  the 
outlaw  appears,  pays  all  the  costs,  puts  in  sufiicient  bail,  and  does 


(d)  1786,  ch.  18.— («)  Barclay  v,  Ruaaeli,  8  Vea.  488.-^/)  Jacoba'  Law  Diet. 
0.  Foreign  Attachment. 
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eTeiy  thing  he  can  to  put  the  plaintiff  in  as  good  a  condition  as  he 
would  have  been  in  originally ;  or  if  after  judgment  the  outlaw 
pays  the  debt  and  costs,  the  court  reverses  the  outlawiy  upon  mo- 
tion without  any  writ  of  error,  {g)  These  are  the  special  and 
general  modes  of  proceeding,  according  to  the  English  law.  And 
it  is  now  settled,  that  a  creditor  may,  in  cases  falling  within  the 
jurisdiction  of  the  admiralty,  proceed  to  obtain  satisfaction  from 
his  debtor  resident  abroad,  by  attaching  his  property  in  this 
country.  (A) 

The  mode  of  proceeding  by  attachment  to  obtain  satisfaction 
from  property  found  here  belonging  to  a  non-resident  debtor,  was 
certainly  established  in  Maryland  as  early  as  1647,  if  not  before,  (t) 
The  acts  of  Assembly  in  relation  to  it  have  been  always  considered 
as  laws  regulating  process  for  the  more  effectual  recovexy  of  debts,  or 
as  providing  a  special  auxiliary  remedy  for  the  recovery  of  debts,  (j) 
An  attachment  has  always  been  considered^  from  its  very  nature, 
as  intended  solely  for  the  benefit  of  our  citizens ;  before  the  revo* 
lution  a  person  not  an  inhabitant  of  the  province  could  not  sue  out 
the  process ;  nor  can  an  alien  now  have  it ;  (k)  though  an  inhabi- 
tant of  this  or  any  other  state  or  territory  of  the  Union  may  sue  it 
out.  (I)  It  is  intended  to  enforce  the  payment  of  debts  only;  it 
will  therefore  lie  on  a  judgment,  bond,  note,  account,  or  the  like ; 
but  not  on  a  covenant,  bond  with  collateral  condition,  for  trespass, 
&c.  (m)  It  maybe  levied  on  any  lands  and  tenements,  goods  and 
chattels,  rights  and  credits  of  the  defendant,  that  can  be  found  in 
or  out  of  the  hands  of  others,  or  in  the  plaintiff's  own  hands ;  or 
it  may  be  levied  on  an  equitable  interest  in  real  estate ;  (n)  on  a 
vested  interest  in  any  property;  on  a  debt  due  by  judgment ;  (0) 
on  a  debt  before  it  is  due ;  or  on  any  thing  that  may  be  taken  in 
execution,  (p)  And  in  general,  the  garnishee  may  plead  all  things 
in  defence  that  the  defendant  might  have  pleaded,  (q) 

One  of  the  most  accomplished  of  the  lawyers  of  Maryland,  be* 

-  ■ 

(g)  Rex  ff.  Wilkes,  4  Barr,  2549;  Morley  v.  Strombom,  3  Bos.  and  Pal.  2S4; 
Tidd  Pnc.  109, 185;  Davis  v,  Davis,  2  Atk.  28 ;  Edgell  v.  Haywood,  8  Atk.  856.-u 
(A)  MaaiD  v.  Alxneida,  10  Wheat.  478.— (t)  Campbell  9.  Morris,  8  H.  &  McH. 
555.— (»  CampbeU  o.  Moizis,  8  H.  &  McH.  565 ;  Davidson  v.  Beatfy,  8  H.  &  McH. 
616;  Baney  v.  Patterson,  6  H.  &  J.  20l,^{k)  Burk  9.  M'Clain,  1  H.  &  MeH.  286 ; 
Terby  9.  Lackland,  6  H.  &  J.  458.— (0  1825,  ch.  114.— (m)  The  State  9.  BeaU»8 
H.  &  MeH.  847.— (n)  Campbell  9.  Moms,  8  H.  81  McH.  587.— (o)  Or  now  by  de- 
cree, 1881,  ch.  821.— 0>)  Wells  9.  Gheselln,  1  H.  &  McH.  91 ;  1882,  ch.  807.— (9) 
MastexB  9.  Lewis,  1  Ld.  Raym.  56 ;  MDaniel  9.  Hughes,  8  East.  867;  Chase  9. 
Manbaidt,  1  Bland,  844. 
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fere  the  reTolution,  gare  it  as  his  opinion,  which  has  been  yirtiuillj 
sustained  by  adjudications  subsequent  thereto^  that  under  the  pro- 
vincial goyemment,  and  of  course  since,  the  property  of  British 
merchants  here  has  been,  and  is  understood  to  be  a  depositum  or 
peculiar  security  for  the  payment  of  country  creditors ;  to  the 
extent  therefore  of  such  property  credit  is  given  here  without 
inquiry  into  the  circumstances  of  the  merchant  elsewhere ;  and  on 
these  considerations  our  attachment  act  and  practice  have  been 
founded ;  thus  intimating,  as  the  fact  is,  that  the  proceeding  by 
attachment  is  founded  as  well  upon  the  custom  of  the  country  as 
upon  legislative  enactments,  (r) 

Hence  it  appears,  that  this  creditor  might  have  obtained  satis- 
faction  from  the  property  of  the  Molluons  in  Maryland,  by  attach- 
ment ;  that  it  was  his  only  remedy;  and  one  which  had  been  most 
emphatically  framed  to  suit  such  cases  as  his,  and  was  eminently 
calculated  to  afford  the  most  effectual  relief  to  country  creditors 
against  British  debtors. 

There  can  be  no  doubt,  that  Hepburn  might  have  proceeded  by 
attachment  at  any  time  during  peace ;  but  it  is  said,  that  the  revo« 
lutionary  war  had  commenced  before  this  debt  became  due ;  and, 
that,  from  the  4th  of  July,  1776,  to  the  peace  of  1783,  the  MqUu 
tons  were  alien  enemies.  It  is  now,  however,  universally  admitted^ 
that  an  alien  enemy,  resident  in  the  country,  may  sue  and  be  sued  $ 
and  further,  that  the  remedies  on  private  contracts  for  the  recovery 
of  debts  are  not  forever  barred,  but  merely  suspended  by  a  wai 
between  the  nations  of  the  creditor  and  debtor.  The  only  reason 
why  a  non-resident  alien  enemy  is  not  allowed  to  sue  is,  that  he 
should  not  be  permitted  to  recover  property  and  take  it  out  of  the 
country,  so  as  thereby  to  strengthen  the  enemy,  (s) 

But  this  reason  in  no  way  applies  to  the  case  of  a  citizen  credi- 
tor, suing  by  attachment  to  obtain  satisfaction  from  a  non-resident 
alien  enemy  debtor.  In  such  case,  our  own  citizen  by  making  the 
property  so  available  to  the  satisfaction  of  his  own  debt,  does  so 
far  strengthen  our  own  country  at  the  expense  of  the  enemy,  (t) 
The  disability  of  an  alien  enemy  to  sue  is  so  extended  as  to  pre- 
vent him  from  gaining  any  advantage  for  himself  and  his  countiy ; 
and,  therefore,  he  is  not  only  disabled  from  suing  for  the  purpose 


(r)  Burk  v,  M'Clain,  1  H.  h  McH.  286.— (t)  Yattel,  b.  S.  s.  77 ;  Clarke  ».  Moray, 

10  John.  Rap.  70 ;  Bucbaoan  v.  Cany,  19  Jobn.  Eep.  1S7 (I)  Willis*.  Pearee,  $ 

H.  h  J.  191,  note. 
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of  procaring  any  immediate  relief;  but  he  is  not  allowed  to  obtain 
testimony  by  a  bill  of  discovery  in  equity,  so  as  thereby  to  lay  a 
foundation  for  obtaining  relief  elsewhere,  that  is,  by  attachment  or 
otherwise  from  the  property  of  our  citizens  in  the  alien's  own 
country  or  elsewhere,  (u) 

It  Ls  clear  then,  upon  principle,  that  there  was  nothing  in  the 
circumstances  of  the  MoUisons  having  been  non-resident  alien  ene* 
mies  by  which  the  remedy  of  their  creditor  Hepburn  could  have 
beea  in  any  degree  affected.  Hepburn  might  have  proceeded  by 
attachment  at  any  time  after  his  debt  became  due  on  the  first  of 
April,  1776,  except  within  that  short  period  during  which,  by  the 
course  of  the  revolution,  the  courts  of  justice  were  closed ;  and 
which  it  was  declared  should  not  be  considered  as  a  part  of  the 
time  limited  for  bringing  any  action,  {w) 

But  apart  from  the  general  principles  of  law  in  relation  to  this 
matter,  it  appears  from  the  docket  entries  of  the  late  General  Court, 
that  there  were  several  attachments  actually  laid  in  the  hands  of 
MMison^s  debtors  during  the  war  and  before  the  peace  of  1783 ; 
and  besides,  Hepburn's  right  to  proceed  by  attachment  against  the 
property  of  the  MoUisons  here,  at  the  time  they  were  non-resident 
alien  enemies,  has  been  repeatedly  recognized  and  affirmed  in  ex- 
press terms  by  the  confiscation  acts  themselves,  already  noticed,  as 
wdl  as  by  those  I  shall  now  proceed  to  consider. 

The  act  of  October,  1780,  ch.  5,  s.  11,  is  in  many  respects  an 
enactment  of  a  very  unusual  and  equivocal  character.  It  autho- 
rized debtors  of  British  subjects,  such  as  the  MoUisons  then  were, 
upon  certain  conditions  and  under  certain  regulations  to  pay  the 
debts  so  due  from  them  into  the  treasury.  And  many  debts  were 
no  paid  in  accordingly.  Upon  which  it  afterwards  became  the 
subject  of  much  litigation  in  the  courts  of  justice,  and  of  long 
negotiation  between  the  two  nations  to  determine  in  what  light 
those  payments  were  to  be  considered  as  between  those  debtors 
and  their  creditors.  It  was  finally  determined,  that  as  between 
diem,  sach  payments  into  the  treasury  were  not  to  be  deemed  a 
satis/action  of  those  debts  in  any  way.  (x)    And,  in  consequence 


(«)  DaaU^yv.  Davallon,  2  Anstr.  468 ;  Albretcht  v.  Sussmann,  2  Ves.  h  B.  828. — 
(»)  Febniaiy,  1777,  ch.  16,  t.  7.~(x)  Dulany  v.  WeUs,  3  H.  &  McU.  20 ;  The  State 
of  G«oigU  9.  BraUilbid,  8  DalL  1 ;  Ware  v.  Uylton,  8  Dall.  190;  The  Common- 
wnlth  V.  Walker,  1  Hen.  &  Mun.  144;  4  Secret  Jour.  Cong.  206;  6  SouUiem 
Review,  49B. 
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of  that  final  determination,  Maiylandi  by  sundry  resolutions, 
authorized  the  debtors  to  withdraw  the  amounts  paid  by  them,  re- 
spectively, (y)  But  all  that  relates  to  this  view  of  the  subject  of 
this  enactment  is  entirely  foreign  to  the  matter  now  under  conside- 
ration. 

This  eleventh  section  of  the  act  of  October,  1780,  cb.  5,  ap- 
plied to  nothing  but  the  debts  due  to  the  Mollisoru  from  the  citizens 
of  Maryland ;  under  which  it  appears,  that  some  of  their  debtors 
actually  made  payments  into  the  treasury  during  the  year  1781,  to 
the  amount  of  about  $9,000 ;  and  the  acts  of  April,  1782,  ch.  46, 
and  November,  1782,  cb.  18,  which,  as  it  would  seem,  have  been 
erroneously  treated  as  private  acts,  after  reciting  that  Thomas  Contee 
had  been  the  factor  and  agent  of  the  Mollisonsj  clothes  him  with 
full  power  to  collect  all  debts  due  to  them,  for  the  benefit  of  their 
creditors,  and  to  pay  into  the  public  treasury  the  balance  by  him 
collected.  These  special  acts  were,  soon  after  the  peace  of  1783, 
repealed*  (z) 

But  the  general  law  of  1780,  as  well  as  these  special  acts  of 
1782,  without  at  all  affecting  any  remedy  which  Hepburn  had 
against  the  Mollisons^  personalty,  or  any  other  portions  of  their 
property,  did  in  the  most  explicit  terms  preserve,  and  even  im- 
prove all  his  remedies  against  their  debts  which  were  the  subject 
of  those  enactments.  For,  it  is  expressly  declared  by  the  general 
law,  that  all  sums  of  money  so  paid  into  the  treasury  should  be 
^liable  to  the  attachment  of  creditors ;'  and  it  is  positively  provided 
by  the  special  acts,  that  nothing  therein  contained  should  affect  the 
creditor's  right  to  proceed  by  attachment.  Hepburn^  as  a  creditor 
of  the  MolUsonSj  could  have  reached  their  debts,  for  the  purpose 
of  obtaining  satisfaction  of  his  own  claim,  in  no  other  mode  than 
by  an  attachment,  making  their  debtors  garnishees ;  and  here  it  is 
distinctly  declared,  that  the  state  may,  in  effect,  be  made  a  gar- 
nishee under  certain  circumstances,  in  place  of  the  debtors.  So  far 
then  the  direction  of  the  remedy  was  changed ;  but  it  was,  in  fact, 
thereby  much  improved ;  because,  it  was  more  easy  to  ascertain 
whether  the  state  held  any  thing,  and  how  much,  than  any  indivi- 
dual who  might  be  summoned  as  garnishee,  (a) 

It  was  declared,  that  no  book,  papers,  or  evidences  of  debts  due 
to  British  subjects,  such  as  the  Mollisons  then  were,  should  be 


(Sf)  Resol.  1797,  No.  14  and  15;  Reaol.  1798,  No.  30 ;  4  Secret  Jour.  Cong.  200.— 
(z)  1784,  ch.  74.-.(a)  Ware  r.  Hylton,  3  Dall.  2S8. 


HEPBURN'S  CASE.  123 

taken  oat  of  the  country ;  but,  in  the  absence  of  a  resident  citizen 
agent  should  be  deposited  ivith  the  treasurer  of  the  state,  {b)  And 
it  was  farther  provided,  that  the  factors  of  British  creditors  should 
not  collect  and  remit  debts  due  to  them  until  they  had  lodged  with 
tte  Budttor  a  list  of  all  balances  due  to  such  creditors,  and  given 
bond  to  satisfy  the  citizen  creditors  of  those  British  creditors,  (c) 
Thus  preserving,  for  the  benefit  of  citizen  creditors,  the  vouchers, 
and  the  iiinds  within  their  reach  so  as  to  enable  them  to  levy  their 
attachments  with  more  certainty  and  effect. 

From  these  various  views  of  the  subject  it  clearly  appears,  that 
all  Hepbum's  remedies  for  the  recovery  of  the  debt  he  alleges  to  be 
4xte  to  him  from  the  MoUisons  were  preserved  in  the  most  effectual 
form  by  the  confiscation  acts.  And,  that,  supposing  those  acts  out 
of  the  question,  there  was  nothing  in  the  war ;  or  in  the  circum- 
stances, or  situation  of  the  MoUisonSy  that  could,  in  the  slightest 
degree,  affect  his  remedies ;  and  therefore,  there  is  nothing  under 
which  his  claim  can  take  shelter  from  the  presumption  against  it ; 
unless  it  may  be  found  in  the  last  position  assumed  by  him ;  which 
is,  that  there  were,  in  fact,  no  debts  due  to  the  MoUisons  which  he 
coixld  have  attached,  or  if  there  were,  that  he  was  wholly  ignorant 
of  there  being  any  such  debts ;  and  also  of  the  fact  of  any  pro- 
perty of  theirs  having  been  actually  confiscated  and  taken  into  the 
public  treasury. 

It  appears  from  the  various  documents  and  vouchers  produced 
by  the  petitioner  himself,  that  the  MoUisons  were  English  mer- 
chants resident  in  London,  engaged  very  extensively  in  trade  to 
this  country ;  that  they  had,  in  Maryland,  a  store  at  Georgetown, 
another  at  Bladensburg,  a  third  at  Pamunky,  in  Charles  county,  a 
fourth  at  Pig  point,  and  a  fiflh  at  Huntingtown,  in  Calvert  county; 
that  they  received  from  various  persons  in  Maryland  large  consign- 
ments of  tobacco ;  and,  amongst  others,  that  this  debt  now  claimed 
originated  in  that  way ;  that  their  trade  was  continued  to  about  the 
year  1775 ;  that  they  had  debts  due  to  them,  from  debtors  dispersed 
over  the  whole  of  the  then  settled  portion  of  the  Western  Shore  of 
Maiyland,  to  the  amount  of  about  iSl7,000  sterling ;  about  <£13,000 
of  which  is  represented  to  have  been  due  from  persons  who  were 
solvent  at  or  after  the  peace ;  and  that  Samuel  C.  Hepbumy  the 
executor  of  the  late  creditor,  at  the  time,  and  for  many  years  after, 
resided  in  Prince  Georges  county,  about  mid-way  between  those 


{b)  October,  1780,  ch.  49,  8. 10.~(c)  1786,  ch.  49. 
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several  stores ;  and,  as  it  would  seem,  in  the  midst  of  the  Marjr- 
land  debtors  of  the  Mollisons. 

But  it  has  been  urged,  that  this  creditor  Samuel  C  Hepburn  had 
no  knowledge  of  the  fact,  that  any  portion  of  the  property  of  the 
Mottisom  had  been  confiscated  and  taken  into  the  treasury.  The 
records  of  the  treasury  must  certainly  shew  what  has  been  at  any 
time  past,  received  into  it  from  eveiy  source  as  well  as  from  the 
ordinary  one  of  taxation ;  they  are  public  and  open  to  the  inapec* 
tion  and  use  of  every  one  at  all  interested  in  any  fund,  that  may 
have  been  carried  into  it.  And  it  is  a  well  known  historical  fact, 
that  the  system  of  the  revolutionary  confiscation  laws,  from  the 
time  of  the  passage  of  the  first  of  them,  and  for  many  years  after, 
agitated,  interested  and  engaged  the  attention  of  the  people  of 
Maryland  more  intensely  than  any  other  set  of  laws,  that  ever 
were  passed  by  their  representatives.  With  regard  to  the  Moltir 
sans  in  particular  it  appears,  in  addition  to  what  has  been  already 
stated,  that  a  large  amount  of  their  property,  which  had  been  con* 
fiscated,  was  publicly  advertised  for  sale,  and  sold  at  auction  on 
the  20th  of  October,  1783,  and  the  proceeds  paid  into  the  trea- 
sury; out  of  which  one  of  their  creditors,  it  appears,  was  ordered 
by  the  Legislature  to  be  satisfied,  on  the  ground  of  its  being  then, 
1805,  shewn,  that  there  were  at  that  time  no  debts  due  to  them,  (d) 

From  all  these  circumstances,  it  is  but  fair  to  presume,  and  I 
cannot  withhold  my  belief  of  the  fact,  that  Samuel  C.  Hepburn 
did  know,  or  might,  by  any  reasonable  degree  of  diligence  have 
informed  himself,  of  an  amount  of  those  debts  of  the  Mollisims 
abundantly  sufficient  to  satisfy  his  claim.  But  apart  from  those 
funds ;  and  if  he  actually  did  not  know  of  any  of  them,  and  after 
using  due  industry,  had  failed  to  discover  any  of  them,  then  he 
would  have  so  laid  that  foundation,  upon  which  to  claim  satisfac- 
tion out  of  the  proceeds  of  the  confiscated  property  of  the  MoUi- 
sons  which  had  been  taken  into  the  treasury,  (e)  And  finally,  hav- 
ing failed  in  every  particular ;  either  to  shew  a  want  of  remedy; 
or  a  want  of  funds,  or  an  ignorance  of  funds  against  which  his 
remedy  might  have  been  directed,  his  claim  is  left  exposed  to  the 
whole  force  of  the  presumption  against  it  arising  firom  lapse  of 
time,  by  which  it  is  completely  covered  and  extinguished. 

Upon  the  whole  then,  it  is  my  opinion,  in  the  first  place,  that 
there  is  evidence  sufficient  to  shew,  that  this  claim  was  actually 


(d)  JEUiol.  IS06,  No.  ao.^(«)  17S6,  ch.  18. 
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paid  bjr  the  MolUMont  themseWes ;  in  the  next  place,  that  it  has 
beeo  justly  and  absolutely  barred  and  excluded  by  the  special  act 
of  limitations ;  (/*)  and  in  the  last  place,  that  the  great  lapse  of 
time  since  it  became  due,  without  the  delay  being  in  any  manner 
leasonaUy  accounted  for,  gives  rise  to  a  presumption,  altogether 
irresistible,  that  it  must  have  been  in  some  way  or  other,  fully  and  ' 
completely  paid  and  satisfied. 

Whereupon  it  is  Decreed^  that  the  claim  of  the  said  Mhn  JIf. 
Hepburn^  as  administrator  de  btmis  nony  of  the  late  John  Heptntniy 
against  the  Slaie  of  Marylandy  on  account  of  the  confiscated  pro- 
perty of  WHUam  and  Robert  MoUisony  is  utterly  unfounded  and 
uigust ;  and  that  the  petition  of  the  said  John  JIf.  Hepburnj  be, 
and  the  same  is  hereby  dismissed.  And  it  is  further  Orderedy  that 
the  register  be,  and  he  is  hereby  authorized  and  required  to  take 
charge  of  and  safely  file  and  keep  among  the  records  of  this  court 
all  the  papers,  documents,  and  vouchers  heretofore  exhibited  or 
filed  in  relation  to  the  said  claim,  subject  to  the  further  order  of 
the  General  Assembly;  and  to  give  copies  of  all  or  any  of  the 
same,  and  of  this  decree,  on  being  paid  the  fees  allowed  by  law  in 
similar  cases. 
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A  iingle  interrogatory  propounded  by  the  defendant  to  the  pltintiff  answered  by  the 
Bwiioejnable,  *ye8.'    A  motion  to  dissolve  the  injunction  and  exceptions  to  the 
answer  may  be  taken  up  together  and  determined  at  the  same  time.    It  is  neces- 
sary in  aU  doubtful  cases  to  advert  to  the  reason  of  the  law.    The  modes  of 
defence  by  demurrer,  by  plea,  by  answer  as  called  for  by  the  bill,  by  answer  in 
avoidBnee,  and  by  matter  derived  from  the  whole  case  as  shewn  at  the  hearing 
considered  and  explained.    A  defendant  who  has  omitted,  or  failed  by  demurrer 
or  plea  to  protect  himself  from  making  the  discovery  called  for,  must  answer 
fbXty  as  the  Mil  requires.    The  modern  cases  allowing  an  answer  in  avoidance  to 
nabacrve  the  puiposes  of  a  plea  oveiruled. 
Tho  difieience  between  the  combination  of  facts  which  gives  rise  to  the  equity 
upon  which  the  injunction  rests,  and  that  which  gives  rise  to  the  equity  upon 
yriiich  the  plaintiff  asks  relief.    How  an  injunction  may  be  obtained ;  and  how 
it  may  be  dissolved  on  bill  and  answer.    The  answer  should,  in  general,  be  sworn 
to;  iwt  most  be  allowed  to  have  full  effect,  as  such,  althoagh  made  by  one  who 
is  iacoBpetent  to  give  evidence  in  any  case  as  a  witness ;  or  by  a  defendant  who 
is  incapable  of  making  oath. 


</)  1786,  ch.  18. 
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On  discovering,  at  the  hearing,  that  a  party  had  failed  to  taice  some  material  testi- 
mony,  the  case  was,  on  affidavit,  continaed,  and  a  commission  issued  to  take  the 
evidence.  A  person  who  acquires  personal  assets  by  being  party  to  a  breach  of 
trust,  or  dewutamt  by  the  executor  or  administrator,  may  be  held  liable. 

A  deed  or  mortgage  given  to  secure  the  payment  of  money  cannot  be  objected  to  by 
a  party,  because  of  its  not  having  been  recorded.  What  acts  of  the  creditor  will 
discharge  a  surety.  If  all  the  creditor's  remedies  be  expressly  reserved,  the 
surety  will  not  be.  discharged  by  any  act  of  the  creditor.  Where  a  mortgage 
debt  is  payable  by  instalments,  the  mortgage  may  be  foreclosed  when  flie  first 
instalment  becomes  due.  An  injunction  granted  to  protect  mortgaged  ptt»peitj 
before  the  mortgage  debt  became  due. 

This  bill  was  filed  on  the  14th  day  of  July,  1828,  by  Charki 
Salman  against  Elizabeth  Clagetty  Edmund  Clagetty  Samuel  A. 
Clageit,  John  W.  Clagettj  Thomas  Clagetty  and  Richard  H.  GagM. 
It  is  stated  and  appears,  that  some  time  in  or  before  the  year  1816, 
William  Clagett  died  intestate,  leaving  a  considerable  real  and 
personal  estate,  and  the  defendant  Elizabeth  his  widow,  and  the 
other  defendants  his  children.  Soon  after  the  death  of  the  late 
Wmiamy  his  widow,  having  been  appointed  his  administratrix, 
took  possession  of  his  personal  estate,  returned  an  inventory 
thereof,  and  settled  accounts  with  the  Orphans  Court,  shewing  a 
surplus  to  the  amount  of  $2,753  13 ;  and  although  a  distribution 
had  been  ordered  by  the  Orphans  Court,  yet  she  had  not  actually 
delivered  the  property  or  paid  any  money  accordingly  to  either  of 
the  representatives  of  her  intestate ;  but  together  with  the  defen- 
dant Edmund  Clagetty  retained  the  possession  of  all  the  deceased's 
real  and  personal  estate,  using  and  employing  it  for  the  common 
benefit  of  themselves,  and  his  other  legal  representatives.  That 
in  the  summer  of  1827,  the  defendant  Thomas  Clagetty  com- 
menced business  as  a  merchant  in  the  city  of  Baltimore ;  and  to 
enable  him  the  more  advantageously  to  carry  on  his  trade,  the 
plaintiff  Charles  Salmon  y  was  induced  to  lend  his  credit  to  him 
upon  receiving,  as  a  security  against  loss,  a  mortgage  from  the 
defendant  Thomas  Clagetty  and  the  other  defendants,  who  are 
his  mother  and  brothers,  the  material  parts  of  which  deed  are 
expressed  in  these  words : 

This  Indenture,  made  this  22d  of  September,  1827,  between 
Elizabeth  Clagetty  Edmund  Clagetty  Samuel  A.  Clagetty  Richard 
H.  Clagetty  John  W.  Clagetty  and  Thomas  Clagetty  of  the  one 
part,  and  Charles  Salmon  of  the  other  part.  ^  Whereas,  the  said 
Thomas  Clagetty  one  of  the  parties  of  tibe  first  part  of  this  deed> 
hath  lately  commenced  and  intends  pursuing  the  business  of  a 
merchant  in  the  city  of  Baltimore ;  and  whereas,  the  said  Charles 
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Sabium  bath  agreed  to  give  credit  to,  and  to  become  surety  and 
endoiaer  on  notes  drawn  by  the  said  Thomas  C3ageU  in  the  prose- 
cation  of  his  said  business,  to  the  amount  of  ten  thousand  dollars 
CQirent  money ;  and  the  said  Elizabeth  Ctageti^  Edmund  Qagetty 
^e^j  to  indemnify  and  save  harmless  the  said  Charles  Salmanj  for 
any  advances  he  may  hereafter  make,  or  may  have  heretofore 
made  for  or  to  the  said  Thomas  CSagett ;  and  also  for  any  endorse- 
ments which  the  said  Charles  Salmon  may  have  heretofore,  or  shall 
hereafter  execute  for  or  on  account  of  the  said  Thomas  Clagetty 
have  agreed  to  execute  and  deliver  these  presents.'  The  deed 
then  proceeds  to  convey  to  Charles  Salmon  all  the  interests  of  the 
grantors  in  a  tract  of  land  lying  in  Anne  Arundel  county,  called 
Poplar  Bottom,  of  vrhich  the  late  William  Clageit  died  seised; 
and  *  also  all  the  right,  title  and  interest  which  the  said  Elizabeth 
Qagettj  Edmund  Clagetty  ^c,  have  in  and  to  the  personal  estate 
of  which  the  said  WiUiam  Clagett  died  possessed,  consisting  of 
certain  negroes,  horses  and  cattle,  which  said  land  and  personal 
property  is  now  in  the  possession  and  occupation  of  the  said 
Eiizabeth  Clagett  and  Edmund  Clagett.^ 

And  this  deed  then  concludes  with  a  proviso  in  these  words : 
^  Provided  always,  and  it  is  the  true  intent  and  meaning  of  these 
presents,  that  if  the  said  Thomas  Clagett  shall  well  and  truly  pay, 
repay,  and  satisfy  the  said  Charles  Salmon  for  all  advances  of 
goods  or  loans  of  money  which  the  said  Charles  Salmon  may 
have  heretofore  made,  or  shall  before  the  first  day  of  October,  in 
the  year  eighteen  hundred  and  thirty,  make  to  the  said  Thomas 
Qagettj  on  or  before  the  first  day  of  October,  eighteen  hundred 
and  thirty,  and  shall  also  indemnify  and  save  harmless  the  said 
Charles  Salmon  against  all  endorsements  which  the  said  Charles 
Salmon  may  execute  before  the  said  first  day  of  October,  in  the 
year  eighteen  hundred  and  thirty,  and  shall  also  indemnify  the  said 
Chades  Salmon  from  and  against  all  bills,  bonds  or  notes  which 
the  said  Owrles  Salmon  shall  sign  or  seal  as  surety  for  the  said 
Thomas  Qagettj  before  the  said  first  day  of  October,  in  the  year 
eighteen  hundred  and  thirty,  the  said  advances,  loans,  endorse- 
ments and  other  liabilities  which  the  said  Charles  Salmork  shall 
incur  or  make  on  account  of  the  said  Thomas  Clagett j  not  to  ex- 
ceed, at  any  one  time,  the  sum  of  ten  thousand  dollars  current 
money,  then  and  from  thenceforth  these  presents  and  every  matter 
and  thing  therein  contained  to  the  contrary  in  any  wise  notwith- 
standing, to  be  void.' 
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That  before  as  well  as  after  the  execution  of  this  deed,  Salman 
sold  to  the  defendant  Thomas  Clagett^  goods  to  a  large  amount, 
for  all  which  he  took  notes  from  Thomas  Clagett ;  which  several 
notes  became  due  and  payable  at  different  times  between  the  20th 
of  May  and  the  first  of  September,  in  the  year  1828.  And  be* 
tween  the  first  of  April  and  the  9th  of  May  of  the  same  year, 
Salmon  lent  to  Thomas  Clagett  a  large  amount  of  money,  and  in 
addition  to  all  this,  Salmon  lent  his  notes,  the  one  of  the  12th  of 
March,  and  the  other  of  the  19th  of  April,  1828,  payable  at  three 
months  after  date,  to  JTunnas  Clagett;  which  Salmon  paid  as  they 
became  due.  Upon  which  three  several  grounds,  including  a  debt 
collected  by  TTiomas  Clagett^  and  house-rent  due  from  him,  this 
plaintiff  avers,  that  his  claim  amounts  to  $1,648  34. 

That  about  the  first  of  May,  1828,  Thomas  Clagett  stopped  pay- 
ment and  failed  in  his  business  as  a  merchant ;  and  therefore,  he 
made  and  executed  a  deed,  on  the  17th  of  May,  1828,  whereby 
he  conveyed  to  Henry  Readel  and  Daniel  Cobb^  the  stock  of  goods 
and  property,  of  every  description,  belonging  to  him  in  the  store 
then  occupied  by  him  in  the  city  of  Baltimore,  and  all  debts,  sums 
of  money  and  claims  due,  owing,  payable,  or  belonging  to  him  ; 
and  all  books,  bills,  notes,  evidences  and  vouchers  whatever, 
touching  or  concerning  the  same,  all  which  property  was  particu- 
larly described  in  a  certain  schedule,  or  inventory,  then  in  the  pos- 
session of  Charles  Salmon  ;  to  have  and  to  hold  the  same  in  trust 
for  the  benefit  of  the  creditors  of  the  said  Thomas  ClagetL 

That,  on  the  26th  of  the  same  month,  an  agreement  was  entered 
into  in  the  following  words :  ^  We,  the  undersigned,  acting  as  the 
representatives  of  the  creditors  of  Thomas  Clagett  on  tiie  one 
part,  and  Charles  Salmon  on  the  other;  have  agreed  and  do 
hereby  agree  to  the  following  arrangement,  and  bind  our  respec- 
tive principals  to  comply  with  and  fulfil  the  same,  viz : 

^  1st.  A  correct  inventory  of  the  goods  shall  be  taken  by  two 
persons  appointed  by  each  party,  at  the  cost,  or  such  prices  as  the 
same  have  been  invoiced  at  by  Thomas  Clagett ;  provided  they 
have  not  been  set  down  at  more  than  the  actual  cost  of  the  same. 

*  2d.  The  books,  notes,  and  other  evidences  of  debt,  shall  be 
forthwith  put  into  the  hands  of  Charles  Salmon^  who  shall  use  all 
due  diligence  in  the  collection  of  the  same.  All  the  personal  and 
real  property  of  said  T%omas  Clagetty  excepting  clothing  and 
watch,  shall,  in  like  manner,  and  in  good  faith,  be  put  into  the 
hands  of  said  Oharles  Salmon^  and  valued  by  disinterested  per- 
sons, and  received  by  said  Sis/mon  at  such  valuation. 


*  3dL  The  nid  Stimam  aUl  reodve  tlie  goods  vlioi  ia^oiood  M 
abore  at  tke  gn»  amooat  of  the  aaoiey  together  with  all  tike  bmh 
nrja  letciicd  on  aeeount  of  debts,  ootes,  or  book  aooovnly  and 
phce  the  same  to  the  credit  of  said  estate. 

<4A.  The  said  Sahmn  shall  be  responsible  for  die  legal  debts  of 
said  CtageUj  to  the  amouat  of  ^39,500,  inefaiding  his  own  dain 
aod  borrowed  a^oncj ;  and  retain  a  mortgage  which  he  now  holds 
to  indemnify  him  for  any  deBciency  which  may  exist,  after  coUect- 
ing  the  debts,  and  taking  the  goods  at  their  inToiced  price,  if  any 
deficiency  shoaM  then  appear. 

'  5tfa.  One  gentleman  shall  be  appointed  by  each  party,  to  ex- 
amine every  debt,  and  determine  whether  it  shall  be  classed  aa 
borrowed  money  or  other  legal  ddls,  and  should  they  disagree, 
they  shall  have  power  to  appoint  an  umpire  whose  decision  shall 
be  binding. 

<  6tlL  The  said  Salmon  shall  give  his  notes  severally  to  the  cre^ 
ditors,  at  nine  months  without  interest,  or  fifteen  months  with 
interest  added  after  nine  months,  at  his  discretioai  for  such  por* 
tion  as  they  shall  decide  to  be  legal  debts ;  and  his  notes  at  ninety 
days  with  interest  for  snch  portion  as  they  shall  class  as  boirowed 
money. 

*  7th.  Should  the  effects  of  ITumas  OageU  not  realize  the  afore- 
said sum  of  $39,500,  the  said  Salnum  shall  not  foreclose  the  mort- 
gage he  holds,  until  after  the  expiration  of  two  years  from  thin 
date. 

'  8th.  After  this  agreement  has  been  executed  by  the  respeotive 
parties  to  it,  it  is  understood  that  all  responsibilities  to  and  from 
T%omai  Qageitj  shall  be  annulled,  so  far  as  the  persons  we  seve- 
rally  represent  may  be  concerned.  Also,  to  exonerate  the  fiunily 
of  Tkonuu  Clagett  from  the  payment  of  such  notes  aa  may  be 
signed,  or  endorsed  by  them,  and  held  by  said  Salmon^  not  inter- 
fering with  or  invalidating  their  liability  on  the  mortgage  held  by 
said  Salmon, 

^It  is  expressly  understood,  that  nothing  contamed  in  this  agree- 
ment shall,  in  any  manner,  affect  the  mortgage  heretofore  given 
by  Tkomas  Clagett  and  his  family  to  indemnify  said  StUnum 
against  certain  risks  or  losses ;  excepting  so  far  as  to  delay  fore* 
closing  the  said  mortgage  for  two  years  from  the  date  hereof.' 

This  agreement  was  signed  by  ^  Daniel  Cobbj  Henry  Beadel^  on 
behalf  of  the  creditors  of  Thotnas  Clagett^^  and  by  '  P.  BaUsMy 
for  Owre.  Salmon,^  and  by  *  Tkomas  CSageti.^  By  authority  of 
17  V.3 
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this  agreement  Salmon  took  possession  of  the  goods,  and  pro- 
ceeded to  collect  the  debts  due  to  Thomas  Clagett. 

The  plaintiff  farther  alleges  in  his  bill,  that  he  did  not  know 
what  number  of  negroes,  horses,  and  cattle  had  been  conveyed  to 
him  by  the  mortgage ;  that  he  had  reason  to  believe  and  therefore 
charged,  that  the  defendants,  having  it  in  their  power,  contem- 
plated and  designed  to  sell  and  dispose  of  part,  or  the  whole  of 
the  said  property,  with  a  view  to  defeat  his  lien  ;  that  a  discoveiy 
of  the  specific  property  intended  to  be  conveyed  to  him  by  the 
mortgage,  was  necessary  and  material  for  the  protection  of  his  in- 
terest ;  that  a  decree  for  a  foreclosure  of  the  mortgage,  or  a  sale 
of  the  said  property,  could  not  be  had  before  the  first  of  October, 
1830,  before  which  time,  he  was  apprehensive  that  the  defendants 
would  sell,  dispose  of,  conceal,  or  remove  the  whole,  or  a  part  of 
the  said  personal  property,  and  thus  jeopardize  a  part  of  his 
daim;  and  that  the  goods,  wares  and  merchandise,  and  debts 
transferred  to  him  by  the  agreement  of  the  26th  of  May,  1828, 
would  be  wholly  inadequate  to  the  full  payment  of  his  claim ;  and 
would  leave  a  balance  due  to  him  of  eight  thousand  dollars. 
Upon  which  he  prayed  a  discovery  of  the  mortgaged  property,  and 
for  an  injunction,  prohibiting  the  defendants  from  selling,  dispos- 
ing of,  removing  or  concealing  the  whole,  or  any  part  of  the  per- 
sonal property  of  the  said  William  Clageti^  deceased,  until  further 
order  of  this  court. 

Whereupon,  an  injunction  was  granted  as  prayed,  and  issued 
accordingly. 

After  all  the  defendants  had  answered,  they  filed  and  pro- 
pounded an  interrogatory  to  the  plaintiff,  asking  bim  whether  the 
original  agreement,  of  the  26th  of  May,  1828,  as  exhibited  and 
filed  vnth  the  answer  of  Thomas  Clagttt  was  not  the  real  agree- 
ment entered  into  on  the  one  part  by  Salmon  as  stated. 

3d  ^ptember^  1828.— Bland,  Chancellor.— Ordered^  that  the 
plaintiff  Charles  Salmonj  make  a  full  and  sufficient  answer  to  the 
foregoing  interrogatory  on  or  before  the  first  day  of  October  next ; 
provided,  that  a  copy  of  this  order,  together  with  a  copy  of  the 
said  interrogatory,  be  served  on  him  on  or  before  the  thirteenth 
day  of  the  present  month. 


In  obedience  to  which  the  plaintiff,  by  his  solicitor,  said,  Hhe 
complainant  answers  to  the  foregoing  interrogatory,  yes.'  This 
answer  was  received  without  objection. 
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The  plaintiff  excepted  to  the  sufficiency  of  the  answeis  of  the 
defendants ;  first,  because  they  bad  not  discovered  and  set  forth 
the  number,  nature,  and  kind  of  the  personal  property  included  in 
and  conveyed  by  the  mortgage.  And  in  the  next  place,  because 
they  neither  denied,  nor  admitted  the  allegations  of  the  bill,  that 
the  personal  property  so  mortgaged  remained  in  the  possession  of 
the  defendants  EKsabeth  and  Edmand^  and  was  used  for  the 
common  benefit  of  themselves  and  the  other  defendants. 

niie  defendants  having  given  notice  of  their  motion  to  dissolve 
tbe  injuncti<m ;  the  hearing  of  the  exceptions  to  the  answer,  and 
erf*  tbe  motion  to  dissolve  were  brought  on  and  argued  together. 

9ih  JfavembeTy  1828. — ^Bland,  Oumcelhr. — ^The  motion  to  dis- 
solve the  injunction  standing  ready  for  hearing  the  solicitors  of  the 
parties  were  heard  and  the  proceedings  read  and  considered. 

The  defendants  by  their  answers,  all  admit  the  execution  of  die 
mortgage,  but  they  say,  that  it  is  utterly  invalid,  as  regards  the 
personal  estate ;  because  it  purports  to  be  a  pledge  or  lien  given 
by  an  administratrix  of  personal  property  which  she  held  only  as 
such;  and  could  not  lawfuOy  mor^fs^  for  any  such  purpose. 
But,  supposing  the  mortgage  to  have  been  valid,  in  its  origin; 
tben,  they  say,  that  certain  claims  and  property  were  transferred 
and  delivered  over  to  the  plaintiff,  from  which  he  has,  or  might 
have  obtained  full  satisfaction  of  his  claim ;  and  therefore,  that  the 
mortgage  is  satisfied ;  or,  if  it  be  neither  wholly  invalid,  nor  satis- 
fied, then  it  has  been  released  and  discharged ;  because,  by  the 
agreement  of  the  26th  of  May,  1828,  the  terms  of  the  mortgage 
contradThave  been  so  altered,  to  the  prejudice  of  those  of  the  mort- 
gagors, who  were  the  mere  sureties  of  the  defendant  Thomas  CUh 
gettf  as  to  have  annulled  it  altogether ;  and  further,  the  defendant 
Biehard  H.  dagettj  in  his  answer,  avers  and  relies  upon  the  feet 
as  a  defence,  that  he  was  an  infant  at  the  time  the  mortgage  was 
executed  by  him. 

The  defendants'  motion  to  dissolve  the  injunction,  being  called 
up  to  be  heard,  the  plaintiff,  on  coming  in  to  shew  cause,  pro^ 
posed,  at  the  same  time,  to  shew,  as  cause  why  the  injunction 
should  not  be  dissolved,  the  validity  of  his  exceptions ;  and  to 
have  them  considered  and  decided  upon,  together  with  tbe  motion 
to  dissolve.  The  defendants  objected  to  this  course,  on  the 
ground,  that  there  was  not,  in  every  instance,  nor  in  this,  a  neces- 
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saiy  connection  between  the  motion  to  dissolve,  and  exceptions  to 
the  answers,  (a) 

It  is,  in  general,  true,  that  if  the  answer  is  in  any  respect  in- 
cnxfficient,  the  injunction  cannot  be  dissolved  on  the  motion  which 
the  defendant  has  a  right  to  make  on  filing  it.  Yet,  an  answer 
may  be  only  exceptionable  in  those  parts  which  are  not,  necessa- 
rily, connected  with  so  much  of  the  case  as  gives  rise  to  the  equity 
upon  which  the  injunction  rests ;  and  therefore,,  as  in  such  cases, 
a  decision  upon  the  motion  does  not  involve  a  consideration  of  the 
other  defective  and  exceptionable  portions  of  the  answer;  excep- 
tions to  those  parts  of  it  may,  without  needless  repetittons  of  the 
same  argument,  be  separately  oonsidered  and  determined.  But  it 
has  always  seemed  to  me,  that  a  defendant,  who  had  manifestly 
omitted  to  answer,  or  had  answered  evasively  any  substantial  part 
oi  the  bill,  not  blended  with  that  which  peculiarly  related  to  the 
grounds  of  the  injunction,  would  come  with  a  very  ill  grace  to  ask 
for  its  dissolution.  The  court  expects  from  every  one,  seeking 
relief,  unreserved  frankness ;  and  he  who  evidently  and  purposely 
holds  back  something  cannot  complain  if  he  should  find  himself 
regarded  with  suspicion  and  distrust,  and  be  refused  that  to  which 
he  may,  in  truth,  be  entitled ;  and  under  other  appearances  might 
have  obtained. 

On  a  motion  to  dissolve,  on  the  coming  in  of  the  answer,  the 
court  is  confined  absolutely  to  the  bill  and  answer.  The  answer, 
at  least  so  far  as  it  is  responsive  to  the  bill,  is  to  be  taken  for  true. 
No  ex  parte  affidavits,  or  other  proofs,  are  ever  admitted  at  that 
stage  of  the  case,  in  support  of  either  the  bill  or  answer.  (6)  The 
discussion  is  confined  within  a  narrow  compass,  as  to  facts  and 
circumstances ;  and  neither  party  can  be  taken  by  suiprise ;  be- 
cause the  notice  of  the  motion  has  given  them  both  time  to  meet 
and  repel  any  unfounded  objection  to  their  allegaticHis ;  all  of 
which,  upon  the  hearing  of  that  critical,  and  often  all-important 
motion,  should  be  found  to  be  such  as  will  stand  the  test  of  the 
closest  and  severest  scrutiny. 

But  however  it  may  be  in  the  English  courts,  in  this  parti- 
cular, (c)  it  has  long  been  the  practice  of  this  court  to  hear  and 
decide  upon  the  motion  to  dissolve,  and  the  exceptions  to  the 

(s)  Doe  9.  Roe,  1  Hopkins'  Rep.  276.— (6)  It  has  been  since  provided,  that  Uie 
court  may  order  testimony  in  reference  to  the  allegations  of  the  bill  to  tie  taken,  so 
that  it  be  retomed  on  the  day  when  the  motton  shall  be  heard,  1886,  ch.  880,  s.  8.— 
(c)  Eden  Inj.  78, 78. 
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answer  at  die  same  time ;  (i)  and  I  shall,  hereafter,  consider  it  as 
fisafljr  settled  here,  that  the  motion  to  dissolve,  and  all  exceptions 
to  the  answer,  which  may  then  be  filed,  shall  be  taken  up  and 
decided  upon  at  the  same  time;  not,  however,  denying  to  the 
phiBtiff  the  ri^t,  for  Ae  purpose  of  obtaining  a  sufficient  answer 
to  the  fdl  esdent  required  by  the  bill,  to  except  to  the  answer 
within  die  pwfpet  time,  after  the  motion  for  a  dissolution  of  the 
injunction  has  been  disposed  of. 

On  the  part  of  the  defendants,  it  has  been  urged  that  although 
they  have  admitted  the  execution  of  the  mortgage,  they  are  enti« 
tied  to  a  dissolntion  of  the  injunction ;  and  also  to  have  the  ex- 
ceptions overruled ;  because  they  have  fully  denied  all  the  equity 
of  the  bill,  by  shewing,  that  the  mortgage  was  invalid,  or  had 
been  satisfied,  or  had  been  virtually  relinquished  and  abandoned ; 
or  because  one  of  the  alleged  mortgagors  was  an  infant  at  the  time 
he  executed  the  deed.  These  allegations,  they  maintain,  are,  in 
tbemseives,  an  ample  denial  of  the  equity  of  the  bill,  and  consti- 
tute  a  sofficient  answer  to  it ;  such  a  one  as  entitles  them  to  rest 
their  defence  npon,  by  way  of  answer,  ^thout  making  any  &rther 
disdosnres ;  and  also  to  a  dissolution  of  the  injunction. 

If  these  positions  are  well  founded,  then  indeed  the  defendants 
must  be  allowed  all  the  benefit  they  claim  from  them.  But 
although  it  may  be  admitted,  that  these  allegations  would,  at  the 
hearing,  if  sustained  by  proof,  constitute  a  complete  defence 
against  the  pretensions  of  the  plaintiff,  yet  at  this  stage  of  the 
controversy  they  present  other  considerations,  and  involve  princi- 
ples of  a  different  complexion. 

I  have  never  before  been  called  upon  to  consider  these  posi- 
tions ;  and  on  looking  into  the  books,  I  find  the  adjudications  to 
have  been  much  more  discordant  than  I  had  supposed ;  and  that 
die  principles  and  rules  of  practice,  in  relation  to  this  matter,  yet 
remain  to  be  settled.  That  we  may  have  a  dear  and  distinct  view 
of  the  nature  and  extent  of  die  subject,  I  shall  endeavour,  briefly 
to  explain,  and  illustrate  such  points  and  distinctions  in  regard  to 
the  course  of  proceedings  in  Chancery  as  have  a  bearing  upon  the 
matters  I  am  now  called  upon  to  decide. 

The  learning  of  the  law  is  so  chained  together,  that  it  can  only 
be  well  understood  in  its  several  parts ;  or  in  any  manner  safely 
to  new  cases  as  they  arise,  by  dearly  apprehending  and 


{d)  AleziDder  v.  Alexander*  18  December,  1817;  Gibson  v.  Tilton,  1  Bland,  858. 
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constantly  recurring  to  its  reason.  Ratio  est  anima  legii,  {t) 
The  reason  and  spirit  of  cases  make  law,  not  the  letter  of  parti- 
cular precedents,  {f)  The  law  does  not  consist  in  particular 
cases ;  but  in  general  principles  which  run  through  the  cases  and 
govern  the  decision  of  them,  [g)  All  doubtful  points  are  decided 
by  an  application  of  general  principles  to  the  particular  case.  (A) 
It  is  the  office  of  an  expositor  of  the  law  to  make  such  a  construc- 
tion as  not  only  to  reconcile  the  same  author  with  himself;  but 
also  to  remove  all  apparent  jars  and  conflicts,  that  may  be  found 
to  exist  among  the  various  reported  judgments  upon  the  same 
subject,  so  that  all,  if  possible,  may  stand  together,  (t)  It  is  also 
necessary  constantly  to  bear  in  mind,  that  the  names  of  things  are 
for  avoiding  of  confusion  diligently  to  be  observed.  JVbmtiuin 
9i€iCM,  pent  coghiHo  rerum.  Et  nomina  si  perdasj  cerii  destinctio 
rerum  perditur.  (j)  A  confusion  of  terms  in  any  science  tends  to 
confound  the  science  itself,  by  destroying  that  precision  of  ideas, 
that  distinction  amongst  objects,  which  is  the  very  groundwork  of 
all  knowledge.  Therefore,  without  considering  the  weight  of 
names,  I  shall  look  to  the  reasons  given  for  the  several  judgments 
it  may  become  necessary  for  me  to  notice  and  examine,  (k) 

A  plaintiff  should,  in  his  bill,  set  forth,  in  a  brief,  but  clear  man- 
ner, all  the  facts  and  circumstances  out  of  which  those  principles 
of  equity  arise,  upon  which  he  asks  relief;  or,  as  I  have  said, 
upon  a  former  occasion,  the  plaintiff's  case,  as  stated  by  himself, 
must,  in  substance,  or  in  some  essential  bearing,  have  such  a 
character  as  will  confer  jurisdiction  on  a  Court  of  Chancery;  it 
must  appear  to  be  an  equitable,  as  contradistinguished  from  a 
mere  legal  cause  of  suit.  The  bill  must  itself  shew  why  it  was 
necessary,  or  allowable  for  the  plaintiff  to  leave  the  ordinary  legal 
tribunal  and  come  into  a  Court  of  Chancery  for  relief,  (l)  For, 
the  justice  of  the  republic  is  distributed,  by  the  constitution,  into 
particular  courts,  which  should  not  be  confounded,  (m)  The  bill 
may  assert,  that  such  and  such  principles  of  equity  arise  out  of  the 
facts  stated,  which  entitle  the  plaintiff  to  relief;  but  it  is  for  the 
court  alone  to  determine  how  far  they  are  applicable  or  correct 
The  case  of  the  plaintiff,  then  consists  merely  of  faots,  ex  facio 
oritur  jus.     Consequently  the  bill  calls  on  the  defendant  to  speak 


(e)  Co.  Litt  894.— (/)  Fisher  v.  Prince,  8  Bunr»  lSS4.-^(g)  Rust  v.  Cooper, 
Cowp.  eS2.~(A)  Silk  V.  Prime,  1  Bro.  C.  C.  188.— (t)  The  case  of  Fines,  8  Co. 
84.— (j)  Co.  Litt.  86,  h.^{k)  Doe  v.  Lancashire,  6  T.  R.  62.— (Z)  Estep  «.  Wat- 
Idns,  1  Bland,  489.— (m)  Bro?m  v.  Bradshaw,  Prec.  Cha.  106 ;  4  Inst.  71. 
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of,  and  about  hcts;  tkosy  if  the  bill  states  facts  which  amoimt  to 
coBsCnictiTe  notice,  it  is  not  enough  for  the  defendant  to  deny  no- 
tice, he  most  answer  to  the  facts  which  constitute  the  notice,  (n) 

A  defendant  who  comes  into  court;  and,  in  any  manner,  meets 
and  opposes,  or  admits  the  complaint  made  against  him,  may  be 
said  to  answer  it.  If  he  demurs  to  the  bill,  he  admits  the  fects ; 
but  aTcrs,  that  none  of  those  principles,  for  which  the  plaintiff 
contends,  do  so  arise  from  them  as  to  entitle  him  to  relief;  and 
thus  the  complaint  b  answered.  If  the  defendant  by  way  of  plea, 
says  he  has  paid  the  debt  claimed  by  the  plaintiff;  and  asserts  that 
fact  as  his  defence;  he  gives  a  legal  answer  to  the  complaint* 
But  the  bill  itself  calls  upon  the  defendant  to  speak  to  facts,  and  a 
mere  denial  of  facts  is  proper  for  such  an  answer,  but  not  for  a 
plea,  (o) 

It  is  therefore  perfecdy  eyident,  that  neidier  a  demurrer,  nor  a 
plea  is  that  sort  of  answer  which  the  bill  requires;  because,  they 
neither  of  them  say  one  word  about  the  matter  of  fact  stated  in  the 
bill,  or  speak  of  them  in  the  manner  they  are  there  treated.  The 
demurrer  takes  them  for  true,  and  answers,  by  averring,  that  they 
constitute  no  ground  for  relief.  A  plea  in  equity,  like  a  special 
plea  at  law,  most  usuaDy  admits,  or  rather  supposes,  all  that  is  set 
forth  in  the  bill  to  be  true;  (p)  but  states  other  facts  which  pro- 
duce an  equity,  which  displaces  that  arising  from  the  facts  stated 
by  the  bill;  or,  the  plea,  an  incongruous  kind  of  one,  affirms 
the  validity  of  that,  as  a  release  or  the  like,  the  dissolution  of 
which  is  sought,  denying  the  circumstances  upon  which  its  legality 
is  impeached  by  the  bill,  (q)    A  plea  demands  the  judgment  of 

(«)  Jemurd  V.  Saanden,  2  Yes.,  jao.,  187. — (o)  Milligan  v.  Milledge,  8  Cnn.  220. 
Ai  to  this  matter,  see  Wagram  on  Discovery,  8,  Sec. — (p)  Plunket  v.  Penson,  2 
Atk.  51 ;  Boch«  V.  MorgeU,  2  Scho.  &  Lefr.  727 ;  Tompkins  v.  Asbby,  22  Com. 
Law  Rep.  239. — (g)  Bayley  v.  Adams,  6  Yes.  504. 

BissKTT  V.  BissETT.— This  bill,  filed  on  tbe  8d  of  January,  1761,  sets  forth,  that 
the  plaintiff  Ann  Bissett,  as  devisee  of  her  first  husband,  was  seised  in  fee  of  a  cer- 
tiin  tract  of  land  in  Baltimore  county;  tliat  she  married  David  Bissett,  her  second 
haalMnd,  who  by  repeated  beatings,  threats,  and  much  ill  usage,  induced  her  to  con- 
vey her  lands  to  a  certain  John  Matthews,  and  afterwards,  for  greater  security,  to 
a  certain  Robert  Stokes,  for  the  purpose  of  being  conveyed  to  and  vested  in  her  said 
husband  David  Bissett,  which  they  did  accordingly ;  that  David  Bissett  is  dead ;  and 
that  ber  acknowledgments  of  the  said  deeds  upon  what  purports  to  be  her  private 
examination,  was  fraudulently  obtained  by  force,  &c.  Upon  which  she  prayed. 
Oat  the  deeds  might  be  set  aside ;  and  that  the  land  might  be  re-conveyed  to  her, 
fce. 

The  defendant,  who,  it  appears,  was  an  attorney  at  law,  and  the  brother  and  heir 
at  law  of  David  Bissett,  deceased,  appeared  in  proper  person  at  September  tetm« 
17S1,  and  filed  the  following  plea  and  answer. 
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the  coait  in  the  first  instance,  whether  the  special  matter  urged  by 
it,  did  not  debar  the  plainti£f  from  his  title  to  that  answer  which 


Tbe  plea  and  answer  of  James  Bissett,  of  Baltimore  county,  attorney  at  law*  to 
the  bill  of  complaint  of  Ann  Bissett  complainant. 

The  defendant  by  protestation,  not  confessing  or  aclcnowledging  all,  or  any  of  the 
inatters  and  things  in  tbe  complainant's  said  bill  of  complaint  contained  to  be  tme, 
in  such  manner  and  form  as  the  same  are  therein  alleged  and  set  forth,  except  in  so 
ftr  as  alter  admitted  and  acknowledged  in  the  particular  answer  inserted;  as  to  so 
much  of  the  said  bill  of  complaint  as  prays  relief,  in  this  honourable  court,  against 
the  sereral  deeds  for  conveying  the  lands  in  said  bill  of  complaint,  and  after  recited 
as  fraudulently,  or  unfairly  obtained,  executed  and  acknowledged;  and  extorted  by 
doress  without  any  consideration  paid,  or  if  paid,  immediately  returned.    This  de- 
fendant pleads  thereto,  and  for  plea  saith ;  that  David  Bissett,  deceased,  and  the  said 
Ann  Bissett,  the  complainant,  his  wife,  by  their  deed  of  lease,  executed  by  them 
and  dated  the  fourteenth  day  of  June,  A.  D.  seventeen  hundred  and  fifty-five,  for 
the  consideration  of  five  shillings  sterling,  paid  them,  did  grant,  bargain  and  sell  to 
John  Mattliews,  of  Baltimore  county,  gent,  all  the  several  tracts  or  parcells  of  land 
some  time  in  the  possession  of  John  Atkinson,  deceased,  first  husband  to  the  said 
complainant ;  and  which  by  his  last  will  and  testament,  duly  proved  and  recorded,  he 
devised  to  the  said  Ann  Bissett,  the  complainant,  in  fee,  situate,  lying  snd  being  in 
Baltimore  county,  on  or  near  Bush  river  and  Rumney  creek,  and  called  severally  by 
the  following  names,  viz :  Broad  Neck,  Clement,  and  Clement's  Den ;  and  by  a  re* 
survey  thereon  made  by  the  said  John  Atkinson,  in  his  life-time,  collectively  called, 
Atkinson's  Purchase,  also  Dogwood  Ridge,  Parker's  Folly,  Parker's  Choice,  The 
Marsh,  and  ten  acres  of  Netty's  Island,  which  had  been  lately  resurveyed,  in  the 
name  of  the  said  Ann,  the  complainant,  and  collectively  called  by  the  name  of 
Rumney  Marsh,  containing  eleven  hundred  and  eighty-four  acres  of  land,  less  or 
more ;  and  the  reversion  and  reversions,  remainder  and  remainders ;  issues  and  pro- 
fits of  the  same ;  to  have  and  to  hold  the  said  tracts  or  parcells  of  land  unto  the  sadd 
John  Matthews,  his  executors,  administrators  and  assigns,  from  the  day  next  befiose 
the  date  of  the  said  lease  for  one  whole  year  ensuing,  yielding  and  paying  ttierefbr^ 
to  the  said  David  Bissett  and  Ann  his  wife,  the  complainant,  the  rent  of  one  ear  of 
Indian  com,  at  the  end  of  the  said  term,  if  demanded ;  to  the  intent,  that  by  virtue 
of  the  said  lease,  and  the  statute  for  transferring  uses  into  possession,  the  said  John 
Matthews  might  be  in  the  actual  possession,  and  thereby  enabled  to  accept  a  grant 
and  release  of  the  reversion  and  inheritance  thereof  to  him  and  his  heirs  and  assigns 
forever.    Which  deed  of  lease  was  signed,  sealed  and  delivered  by  the  parties  in 
presence  of  Samuel  Howard  and  Thomas  Newlands,  bears  endorsed  a  receipt  of  the 
consideration  money,  witness  Samuel  Howard,  with  a  certificate  bearing  date  tbe 
twelfth  of  November,  seventeen  hundred  and  fifty-five,  by  Robert  Adair  and  John 
Hall,  justices  of  tbe  peace,  of  the  parties  having  regularly  acknowledged  tbe  said 
lease  and  instrument  of  writing  to  be  their  act  and  deed ;  and  is,  with  said  certifi- 
cate of  acknowledgment  regularly  recorded  as  the  said  certificate  thereof,  endorsed 
signed  by  the  clerk;  also  bears,  that  upon  the  sixteenth  day  of  June,  A.  D.  seven- 
teen hundred  and  fifty-five,  tbe  said  David  Bissett,  deceased,  and  Ann  his  wife,  the 
said  complainant,  by  their  deed  of  release,  for  the  consideration  of  five  hundred 
pounds  sterling  money,  acknowledged  in  the  said  deed  of  release  to  be  paid  them, 
did  grant,  bargain,  sell,  alien,  release,  enfeoff  and  confirm  unto  the  said  John  Mat- 
thews, in  his  own  actual  possession  then  being  by  virtue  of  the  above  lease,  and 
also  by  virtue  of  the  statute  for  transferring  uses  into  possession,  all  the  above  men- 
tioned tracts  or  parcells  of  land  therein,  and  above  particularly  recited,  and  tbe 
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tbe  bill  required,  (r)    Recollecting,  however,  that  a  plea  or  de- 
moirer  only  supposes  the  facts  to  be  true,  for  that  purpose ;  they 

ivreraioa  and  iwenioiis,  remainder  and  remainderB,  rents,  issaes  and  profits  of  tha 
premises,  and  of  eveiy  part  and  parceU  thereof;  and  all  the  estate,  right,  title,  use, 
tnist,  prc^rty,  claim  wnd  demand  whatever  of  them  the  said  David  Bissett,  deceased* 
and  Ann  his  wife,  the  said  complainant,  or  either  of  them,  of,  in  and  to  the  premises 
aforesaid,  or  any  part  or  parcell  thereof:  To  have  and  to  hold  the  premises  irnta 
the  said  John  Matthews  and  his  heirs  and  assigns,  to  the  use  and  behoof  of  him  tha 
said  John  Matthews,  and  his  heirs  and  assigns  forever ;  which  deed  of  release  is 
signed,  sealed  and  delivered  by  the  said  parties,  date  aforesaid,  in  presence  of  Wil- 
liam Dallam  and  Aequila  Nelson,  bears  a  receipt  of  the  consideration  money^ 
endorsed  of  the  same  date,  witness  said  William  DaUam ;  and  a  certificate  by  Col. 
John  H^,  one  of  the  right  honourable,  the  Lord  Proprietaries  justices  of  the  Provin- 
cial Oonrt,  of  the  parties  acknowledgment  of  the  said  instrument  of  writing,  as  their 
act  and  deed,  and  of  the  said  Ann  Bissett's  private  examination,  in  the  terms  of  the 
act  of  Assembly,  in  that  case  made  and  provided;  in  these  words;  Maiyland,  to 
wit;  on  the  seventeenth  day  of  June,  Anno  Christ:  seventeen  hundred  and  fifty- 
five,  came  before  me  John  Hall,  one  of  his  Lordships,  the  right  honourable  the  Xiord 
Pftyprietaiy's  justices  of  the  Provincial  Court,  the  within  David  Bissett  and  Ann  his 
wife,  and  severally  acknowledged  the  within  writing  to  be  their  act  and  deed,  and 
the  lands  and  premises  within  mentioned  with  their  appurtenances  to  be  the  right  and 
estate  of  tbe  within  named  John  Matthews,  his  heirs  and  assigns  forever,  according 
to  the  true  intent  and  meaning  of  tbe  same  writing ;  and  the  said  Ann  being  by  me 
examined  privately  and  out  of  the  hearing  of  her  said  husband  did  privately  and  out 
of  his  hearing  declare  that  she  made  the  above  acluMwledgment  willingly  and  freely 
and  without  being  induced  thereto  by  fear  or  threats  of,  or  ill  usage  of  her  husband, 
cr  fiMT  of  bis  displeasure,  signed,  John  HaU.  That  the  said  deed  of  release  bears  a 
receipt  of  the  alienation  fine,  bearing  date  the  seventh  day  of  August,  A.  D*  seven- 
teen hundred  and  fifty-five,  exceeding  by  twenty  days  tbe  alienation  fine  is  ap- 
pointed to  be  paid  under  the  penalty  of  the  alienations  being  void  by  the  condition  of 
the  original  grant  by  the  Lord  Proprietary  inserted  in  every  patent ;  ( 1874,  ch.  2,  s.  7,) 
and  the  above  certificate  of  the  acknowledgment  and  private  examination  as  also 
the  said  deed  of  release  are  both  regulariy  recorded,  and  the  clerk's  certificate 
thereof  endorsed  on  the  said  deed  of  release.  That  the  said  David  Bissett,  deceased, 
being  diffident  of  the  voiding  and  nullity  in  the  original  patent  conditioned  and 
eontuned,  in  regard  the  time  appointed  thereby  for  paying  the  alienation  fine,  had 
elapsed  by  twenty  dap  as  above  set  forth ;  and  not  through  any  diffidence  or  dread 
of  any  iBegality  arising  through  the  method  of  procuring  the  said  deed,  or  in  the 
mode  and  term  of  conveyance,  as  alleged  in  the  said  bill  of  complaint,  caused,  de- 
vised and  executed  on  deeds  of  lease  and  release  by  him,  and  the  said  Ann  his 
wife,  the  said  complainant,  to  Robert  Stokes  in  trust,  though  the  condition  aforesaid 
in  the  original  patent  contained,  reserves  only  a  power  of  voiding  to  the  Lord  Pro- 
priefaiy,  in  order  to  secure  the  speedy  payment  of  the  alienation  fine,  which  is 
parted  from  and  disclaimed  by  the  after  payment,  acceptance,  and  receipt  of  the 
alienation  fine;  so  that  by  the  after  payment,  though  twenty  days  after  the  provided 
time  of  payment,  the  first  deeds  were  absolutely  good  and  valid  in  law  as  the  person 
could,  or  can  impugn  or  quarrell  their  validity,  under  the  consideration  in  the  origi- 
nal patent,  and  lapse  aforesaid,  by  which  deeds  of  lease  and  release,  the  said  David 


(r)  Roche  v.  Morgell,  2  Scho.  &  Lefr.  726. 

18  V.3 


)3^  SMJMOV  P.  CLAOJSTS. 

do  iiQt>  like  an  aoswer,  adnut  them  to  be  trmei  aay  more  than  a 
witness  who  declines  to  answer  a  queationi  can  be  held  to  admit 


JKtaett,  deeaatfed»  and  Ann  hit  wift,  the  Mid  comptaiatat,  for  a  Tslnabto  coandna* 
lion  in  law,  conveyed  tbe  right,  property,  ioberitaDce,  and  fee  aimple  ef  the  abate 
fleeted  lands  to  the  aforesaid  Robert  Stokes,  and  his  heirs  and  assigns  forever;  as 
the  lease  for  one  year  so  as  to  give  the  possession  duly  signed,  lealed  and  delivered 
upon  the  twenty-eighth  day  of  November,  A.  D.  seventeen  hnndred  and  fiity-five^ 
in  presence  of  William  Dallam  and  John  Matthews,  more  fully  bean ;  which  kase 
bean  endoreed  a  receipt  of  five  shillings  sterling  as  the  consideration  money  tbenia 
mentioned,  witness  William  Dallam,  and  a  certificate  of  tbe  acknowledgment  and 
private  examination  of  the  said  Ann  Bisaett,  in  these  words ;  Baltimore  coanty» 
December  the  second,  seventeen  hundred  and  fifty-five,  came  before  us  the  sabscri* 
bers,  two  of  his  Lordship's  justices  of  the  peace  for  Baltimore  county,  tbe  wiUua 
named  David  Biasett  and  Ann  his  wife,  and  Bobert  Stokes,  and  the  said  David  Bissett 
and  Ann  bis  wife,  severally  acknowledged  the  within  instrument  of  writing  to  be 
their  act  and  deed,  and  the  lands  and  premises  therein  mentioned,  with  their  appor* 
tenances,  to  be  the  right  and  estate  of  the  within  mentioned  Robert  Stokes,  his  hciis 
and  assigns  forever,  according  to  tbe  true  intent  and  meaning  of  the  same  writing; 
and  the  said  Ann  being  by  us  examined  privately,  out  of  the  bearing  of  her  said 
husband,  and  privately  and  out  of  his  hearing  declare,  that  she  made  the  above  ae« 
knowledgment  willingly  and  freely,  and  without  being  induced  thereto  by  fears,  or 
threats  of,  or  ill  usage  by  her  said  husband,  or  through  fear  of  his  d^pleasure, 
signed,  William  Smith,  John  Hall.  And  bears  also  tbe  clerk's  receipt,  endorsed, 
certifying  the  whole  to  be  reguUrly  recorded ;  and  which  deed  of  release  is  signed, 
sealed,  and  delivered  by  the  said  parties,  the  twenty-ninth  day  of  November,  A.  D. 
seventeen  hundred  and  fifty-five,  in  presence  of  William  Dallam  and  John  Mat- 
thews, bears  endoraed,  of  tbe  same  date,  a  receipt  of  five  hundred  pounds  starting, 
as  tbe  consideration  money  therein  mentioned,  witness,  William  Dallam ;  and  a  ccr^ 
tificate  of  the  acknowledgment  and  private  examination  of  the  said  Ann  Bisset^ 
the  complainant,  in  these  words ;  Baltimore  county,  on  the  second  day  of  December* 
A.  D.  seventeen  hundred  and  fifly-five ;  came  before  us,  the  aabsciibers,  two  of  his 
Lordship's  justices  of  the  peace  for  Baltimore  county,  tbe  within  named  David  Bis- 
sett and  Ann  his  wife,  and  severally  acknowledged  the  within  instnunent  of  writtng  Is 
tie  their  act  and  deed;  and  the  lancb  and  premises  tha:ein  mientioned,  with  their  appar^ 
tenances,  to  be  the  right  and  estate  of  the  within  named  Robert  titodces,  his  hciis 
and  assigns  forever,  according  to  the  true  intent  and  meaning  of  the  same  writing; 
and  the  said  Ann,  being,  by  us,  examined  privately  out  of  the  hearing  of  her  said 
husband,  declared,  that  she  made  the  above  acknowledgment  willingly  and  Ireely, 
and  without  being  induced  thereto  by  fears  or  threats  of,  or  ill  usage  from  her  said 
husband,  or  through  fear  of  his  displeasure,  signed,  William  Smith,  John  Hall; 
bears  also  a  receipt  for  the  alienation  fine,  dated  the  sixth  day  of  December,  A.  D» 
seventeen  hundred  and  fifty-five ;  and  the  clerk's  eertificale,  both  endorsed,  for  the 
regular  recording  of  the  whole ;  and  the  said  Robert  Stokes,  by  deeds  of  lease  aad 
release,  reconveyed  the  right,  property  and  inheritance,  and  fee  simple  of  the  said 
several  tracts  or  parcells  of  land,  to  tbe  said  David  Bissett,  his  heirs  and  assigns  for- 
ever ;  which  deeds  of  lease  and  release  by  the  said  Robert  Stokes,  are  severally  re- 
gularly executed,  acknowledged  and  recorded,  and  the  alisnation  fine  paid  in  time* 
as  in  the  said  several  deeds  of  lease  and  release  above  recited  and  mentioned  also  in 
the  said  bill  of  complaint,  relation  being  had  to  each  of  them,  and  here  into  court 
brought,  ready  to  be  produced,  if  called  upon,  at  more  length  and  more  fully  is 
contained. 
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ttie  ftcts  taquked  into;  tnd  tberefore,  on  a  plea,  or  demurrer  the 
fiide  so  supposed  to  be  true,  cannot,  in  another  case,  be  giren  in 

The  Mid  defeBdiDl  farther  tayt,  tbat  in  the  act  of  Auembljof  this  province  made 
•■d  past  the  twenty^iixtb  day  of  ApriJ»  A-D.  aeveateen  hnndred  and  fifteen,  entitled 
an  act  for  qaieting  poseeasions,  enrolling  conveyancee,  and  aecnring  the  estates  of 
purchasers,  which  stands  still  in  force  uorepealed,  there  is  the  following  pronsion 
far  securing  yemet  covert  against  duress  in  executing  conveyaoces  of  their  lands; 
and  for  securing  and  assuring  purchasers  in  their  purchases  of  lands  belonging  to 
>8Ms  coMff  in  these  words :  provided  ahoay$,  that  if  any /sms  covert  be  named  ai 
a  grantor  in  any  such  writing  indented,  the  same  shall  not  be  in  force  to  debar  her,  or 
her  beiis,  except  upon  her  acknowledgment  of  the  same ;  and  the  perMn  or  persons 
takifig'SQcb,  her  acknowledgment,  shall  examfne  her  privately  out  of  the  hearing 
of  her  bttbuid,  whether  or  not  she  doth  make  her  acknowledgment  of  the  same  wiUing* 
ly  and  freely,  and  without  being  induced  thereto  by  fears  or  threats  of  or  ill  usage  ^ 
iMr  husband,  or  fear  of  his  displeasure ;  and  that  the  person  or  persons  so  examining 
her  shall,  in  a  note  or  certificate  of  the  taking  the  said  acknowledgment,  certify  her 
ezamination  and  acknowledgment  thereupon ;  and  that  such  certificate  to  be  like* 
wise  enroUed  upon  record;  in  which  case,  and  by  such  acknowledgment  and  certifi* 
cate,/nw  caeerts  shall  be  barred  and  not  otherwise.  The  defendant  further  says, 
that  the  ri^U  property  and  fee  simple  of  the  above  tracts  of  land,  devolved  upon  and 
were  entered  into  by  him  the  defendant,  as  eldest  lawful  brother  and  heir  at  law  to 
the  said  David  Bissett,  deceased.    [  The  Chancellor'i  eate^  1  Bland,  608,  note.] 

Now  therefore  this  defendant  for  plea  saith,  that  in  virtue  of  the  said  reconveyance 
of  lease  and  release  from  the  said  John  Matthews,  with  and  under  protestation,  tbat 
he  does  not  disclaim,  but  reserves  a  power  to  hold  under  and  plead  the  said  lease  and 
lelesse  firmn  Che  said  Robert  Stokes,  in  the  event  and  not  otherwise ;  that  the  said 
eooveyaoca  through  the  said  John  Matthews  shouM  at  any  time  hereafter  be  voided 
on  account  of  the  said  lapse  in  paying  the  alienation  fine,  or  any  other  head,  imper* 
faction  or  informality  whatever,  he  holds  the  said  tracts  or  parcells  of  land,  that  the 
same,  under  protestation  as  aforesaid,  is  a  formal,  valid  and  sufficient  conveyance 
legolarly  executed,  acknowledged  and  enrolled ;  that  he  has  all  the  insurance  for  his 
said  property  fliat  the  law  can  give ;  and  the  above  particular  act  of  Assembly  can 
assure ;  and  that  the  said  acknowledgments  and  private  examinations  taken  in  the 
▼eiy  terms,  very  words,  and  spirit  of  the  said  act  of  Assembly  is  and  must  by  the 
said  act  of  Assembly  be  conclusive,  and  effectually  bar  the  complainant  from  having 
the  relief  prayed  for  in  this  court ;  as  otherwise  property  would  be  rendered  alto* 
gather  vague  and  incertaio ;  if  no  rights  that  could  be  devised ;  nor  no  act  of  the 
LeglslstBre,  that  could  be  framed,  could  assure  the  same,  or  efiectually  bar ;  but  be 
antjecft  ta  the  review,  and  of  being  laid  aside,  and  relief  given  against  it  in  an  inferior 
court;  and  therefore,  this  defendant  doth  plead  the  above  conveyances,  foilen  and 
defceaded  upon  him  as  above,  the  above  acknowledgment  and  certificate  of  the  pri- 
vate examlnafioa  regularly  enroUed,  and  the  above  act  of  Assembly ;  prays  the  as- 
gmaDce  given  him  by  the  said  act;  and  pleads  the  same  as  conclusive,  and  in  bar  of 
tha  reliaf  prayed  fbr  by  the  said  complainant  in  her  said  bill  of  complaint ;  and 
fnyn  the  judgment  of  this  honourable  court  thereupon. 

And  this  defendant,  not  waving  his  said  plea,  but  wholly  relying  and  insisting 
tliereon ;  for  answer  to  the  residue  thereof,  particular  interrogatories  in  the  said 
conplainaafs  bill  of  complaint,  or  to  so  much  thereof  as  he,  this  defendant,  is  ad- 
vised is  natarial,  or  necessary  fi>r  him  to  answer,  all  advantages  of  exceptions  to  all 
and  every  the  uncertainties  and  insufficiencis  of  the  said  complaint  now,  and  at  aU 
savad  and  reserved,  he,  this  defendant  answereth  and  saitii,  that  he  does  admit, 


140  SAeLMON  v.  GLACSTT. 

evideace  as  admifisions  by  ike  defendant  like  thosd  nude  m  hit 
answer.  {$) 

It  appears  theo,  that  the  answer  called  for  by  the  bill,  is  as  to  a 
certain  set  of  facts  therein  stated,  and  the  defendant  is  required  to 


that  John  Atkinson,  deceased,  first  husband  to  the  complainant,  was  at  the  time  of 
his  death  seised  of  the  several  tracts  or  parcells  of  land  set  forth  in  the  said  bill ; 
that  he  made  such  will  or  devise  of  the  whole  real  and  personal  estate  to  Ann  Bissett 
the  complainant;  that  in  his  life-time  he  did  obtain  such  special  warrant  of  resur- 
▼ey;  that  after  his  death  the  said  complainant  obtained  such  renewment  thereof; 
that  the  same  was  resurveyed  in  consequence  thereof ;  the  said  vacant  land  added 
and  the  certificate  thereof  to  the  Land  Office  returned ;  that  after  such  resurvey  the 
said  Ann  Bissett  complainant,  intermarried  with  the  said  David  Bissett,  deceased. 
This  defendant  further  answering,  says,  that  he  neither  knows,  nor  has  been  in- 
formed or  heard,  that  David  Bissett,  after  his  intermarriage,  did  use  any  acts  of  per- 
suasion, or  did  beat,  threaten,  or  in  any  other  manner  abuse,  or  use  ill  the  complain- 
ant, in  order  to  obtain  a  conveyance  of  her  lands,  or  any  part  of  them ;  so  far  to 
the  contrary,  that  he  has  been  informed,  that  John  Matthews,  at  executing,  advised 
her  to  take  the  conveyances  to  the  longest  livers  of  her  and  her  husband ;  but  that 
■be  declared  the  right  should  be  absolute,  and  in  his  own  person  to  shew  her  regard; 
and  that  Colonel  Hall,  at  taking  the  acknowledgment,  and  examining  privately, 
advised  her  against  it ;  and  that  he  has  been  informed  by  those  who  were  present, 
that  she  quarrelled  with  him  thereupon,  bid  him  mind  his  own  business;  for, 
that  he  had  no  manner  of  concern  with  her's ;  and  that  she  would  do  it,  advise  her 
against  it,  who  would ;  or  words  to  that  effect.  And,  that  at  the  acknowledging  the 
last  deeds,  she  told  Isaac  Risteau's  wife,  and  those  present^  that  she  parted  with 
her  lands  cheerfully ;  and  if  she  had  the  world  she  would  give  it  to  her  husbaad. 
The  defendant,  further  answering  admits,  that  the  several  deeds  mentioned  in  the 
said  bill  of  complaint  were  executed,  that  the  deeds  mention  a  valuable  considera* 
tion,  at  least  what  the  law  admits  to  be  so,  that  he  sees  receipts  of  the  payments 
endorsed  on  the  deeds ;  and,  that  from  those  he  must  take  his  knowledge,  as  he  him- 
self was  neither  present,  nor  in  the  county  at  the  time  of  executing  the  same.  The 
defendant  further  says,  that  he  does  admit,  that  David  Bissett  died  intestate ;  that  as 
his  eldest  lawful  brother,  and  heir  at  law,  he  entered  upon,  and  holds  the  said  lands; 
that  he  has  in  his  possession  the  deeds  of  the  same ;  particularly  those  mentioned  in 
the  bill ;  as  also  his  account  and  memorandum  books,  and  does  not  recollect,  that  he 
ever  in  any  of  them  observed  any  telling  or  minute  of  the  said  consideration  money 
mentioned  in  the  said  deeds  being  marked,  or  mentioning  the  same  being  paid.  The 
defendant  further  answering  says,  that  he  obtained  such  warrant  of  resurvey,  had 
the  certificate  of  resurvey  returned ;  and,  that  the  same  lies  still  in  the  office  unpa- 
tented; further  says,  that  the  alienation  fine,  for  the  six  hundred  and  forty-three 
acres  of  vacant  land,  added,  was  paid  by  David  Bissett.  And  lastly,  the  defendant 
further  answering,  says,  that  he  never  was  requested  to  resurvey  the  said  lands,  as 
set  forth  in  the  said  bill  of  complaint ;  but  says,  that,  if  he  had,  the  complainant 
would  have  met  with  the  refusal  asserted  in  the  said  bill ;  and  therefore,  the  defen- 
dant humbly  prays  to  be  hence  dismissed  with  his  reasonable  costs  and  charges  in 
this  behalf  most  wrongfully  sustained. 

This  plea  and  answer  were  signed  and  sworn  to  on  the  12th  day  of  August,  1761, 
before  a  justice  of  the  peace  in  the  usual  form. 

Chancery  ProaedingB,  lib,  D.  D,  No.  J.fil  60.  The  plea  was  allowed  and  the 
bin  dismissed  without  costs,  1  H.  &  McH.  211. 

(a)  Tompkin  v.  Ashby,  22  Com.  Law  Rep.  289. 


aAUfOir  9.  CLAOSTT.  141 

aay  nbcther  they  t^ie  tme  or  fidw;  and  to  set  fcitli  all  he  loMwa 
about  them ;  it  extends  so  £3ir  and  do  farther. 

The  object  in  calling  for  an  answer  is  to  serve  the  purposes  of 
the  plaintiC^  not  of  the  defendant  The  plaintiff  calls  for  it  as  evi* 
dence,  and  it  is  equivalent  to  parol  evidence,  as  to  all  matters 
where  such  testimony  is  available.  But,  the  necessary  consequence 
of  this  position  is,  that  since  the  plaintiff  has  called  on  the  defen- 
dant to  testify,  by  way  of  answer,  it  is  to  the  full  extent  of  the  call, 
<»r  so  far  as  it  is  responsive  to  the  bill,  competent  evidence ;  which 
cannot  be  overturned  by  the  testimony  of  one  witness  alone ;  and 
the  answer  so  called  for  is  evidence  to  this  extent,  although  it  be 
made  by  a  defendant  deeply  interested,  or  by  one  who  is  incompe* 
tent  as  a  vntness  in  ordinaiy  cases ;  or  by  a  corporation  aggregate 
under  its  seal  without  oath* 

A  defendant  may  allege  any  ftcts  in  his  answer,  as  an  avoidance, 
which  give  rise  to  an  equitjr  that  constitutes  a  good  defence ;  as 
payment,  a  release,  &c.;  and,  however  generally  or  darkly  any 
such  matter  may  be  stated,  the  plaintiff  cannot  except ;  because 
they  form  no  part  of  that  response  he  had  called  for ;  and  if  such 
statements  are  so  obscure  as  to  be  of  no  avail,  it  can  be  of  no 
iojory  to  him.  The  defendant  alone  bears  the  consequences  of  the 
lame  and  ine&ctual  manner  in  which  he  puts  forward  his  own 
defence.  Facts  thus  advanced  in  the  answer,  by  way  of  avoid- 
ance, operate,  in  many  respects,  as  if  they  had  been  couched  in 
the  form  of  a  plea ;  but  whether  presented  in  the  one  form  or  the 
other,  they  are  never  considered  as  evidence  of  any  kind ;  because 
the  plaintiff  had  not,  in  any  manner,  called  for  them.  Hence,  if 
the  plaintiff  puts  in  a  general  replication,  the  defendant  must  prove 
them  at  the  hearing,  or  they  will  be  disregarded,  (t)  Yet  if  the 
plaintiff  sets  the  case  down  to  be  heard  on  bill  and  answer,  or 
refiises  to  reply,  then  such  allegations  must  be  received  as  true ; 
not  because  they  constitute  any  part  of  the  answer  called  for  by 
the  bfll ;  but,  because  the  plaintiff  by  setting  the  case  down  on 
bill  and  answer,  or  refusing  to  reply,  has  precluded  the  defendant 
&om  proving  them ;  and,  therefore,  by  that  act  he  makes  a  tacit 
admission  of  their  truth ;  and  they  are  accordingly  received  as  ad- 
missions ;  (u)  an  infant  plaintiff,  however,  can  make  no  such  ad- 
missions, (w) 

(I)  SimtOD  «.  Halt,  14  John.  74.— (u)  Barker  o.  Wyld,  1  Yem.  140;  Grosvenor 
t.  Cartwrigbt,  2  Cha.  Ca.  21 ;  Wrottesley  v.  Bendish,  S  P.  Will.  287,  n.;  Wright  v. 
If att,  S  Bro.  C.  C.  888 ;  Beams'  Orders,  180 ;  Foram  Rom.  46 ;  Estep  v.  Watkini, 
1  Bland,  488^(«)  Legard  v.  Sheffield,  2  Atk.  877. 
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But,  apart  from  those  Berend  gtounds  of  defence,  whieb  a  AeAth 
dant  may  set  forth,  and  rely  apon  in  the  ahape  of  a  demaner,  a 
plea,  an  answer  responsive  to  the  bill,  or  an  answer  io  negation  or 
ayoidance  of  it ;  there  may  be  found  at  the  hearing  a  aubetailinl 
defence  arising  out  of  the  whole  case  which  has  not,  in  any  manntiv 
been  specially  adranced  and  relied  upon  by  the  defiendant  in  his 
pleadings*  A  defendant  may,  in  his  answer,  rely  apon  laf»e  of 
time  as  a  defence  against  a  stale  claim.  But  even  if  he  does  so,  it 
-mil  not  avail  him  if  the  delay  is  accounted  for ;  because,  in  such 
case,  although  it  may  be  a  yery  old,  it  cannot  be  considered  as  a 
stale  claim*  (x)  If,  however,  &e  claim  should,  in  truth,  be  a  stale 
one,  and  the  defendant  should  have  been  entirely  silent,  in  his 
pleadings,  as  to  lapse  of  time ;  yet  he  may  have  the  benefit  of  die 
presumption  of  satisfaction  arising  from  the  lapse  of  lime  at  the 
hearing,  (y)  Consequently,  this  reliance  upon  an  unopposed  pre- 
sumption is  a  mode  of  defence,  which  shews  itself  at  the  hearing, 
i^pon  a  consideration  of  the  whole  case,  and.  not  from  anything 
directly  alleged  by  the  defendant. 

There  are  then,  five  modes  of  defence  of  which  a  defendant  may 
avail  himself,  according  to  the  nature  and  exigences  of  his  case ;  1, 
a  demurrer ;  2,  a  plea ;  3,  an  answer,  properly  so  caUed ;  4,  a 
negation  or  matter  in  avoidance,  embodied  in  the  shape  of  an 
answer ;  and  6,  a  defence  found  at  the  hearing  as  the  production 
of  the  whole  case  as  then  presented  lor  adjudication.  Each  of 
these  modes  of  defence  is  strikingly  distinguishable  fiK>m  the  rest ; 
and  it  is  of  importance,  that  they  should,  in  no  manner,  nor  in  any 
stage  of  the  proceedings  be  confounded  with  eadi  other. 

It  is  a  general  rule,  that  a  defendant  who  submits  to  answer  must 
answer  as  fully  as  the  bill  requires.  If  the  defendant  after  appew- 
ance  fails  to  make  any  answer  whatever,  then  process  may  be  issued 
against  him  for  the  contempt,  or  the  bill  may  be  taken  pro  C(mfB9$^. 
If  he  answers ;  but  does  so  in^erfectly  or  evasively,  then,  upon 
exceptions  taken  by  the  plaintiff,  he  may  be  made  to  answer  fulfy. 
The  plaintiff's  remedy  for  an  insufficient  answer,  if  he  wishes  aH 
the  material  matters  of  his  bill  fully  answered,  is  by  taking  ezeep* 
tion,  which  brings  the  question  before  the  court ;  whethw  the  de* 


(X)  CUfton  p.  Haig,  4  Desau.  841.— (y)  Prince  v.  Heylin,  1  Atk.  4iM ;  Start  v.  Mel- 
Ush,  2  Atk.  610 ;  Hoare  v.  Peck»  9  Good.  Cba.  Aep.  1S5;  Coleman  v.  Lyne,  4  Rand. 
454 ;  Provost  v.  Gratz,  6  Wheat.  498 ;  1  Had.  Cban.  Pia.  99 ;  The  Attomey-Gene- 
rtl  0.  The  Mayor  of  Exeter,  4  Cond.  Chan.  Rep,  2Q8. 
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fcMdaiil  Ins  answered  as  foBj  ad  ht  was  required  to  do  by  the  bin. 
Thu  detenwialion  of  that  qaestion  always  inyolves  the  preliminary 
iaqaiiiea  ;  whether  the  plaintiff  making  the  demand  has  the  capa- 
eily  lo  make  it;  and  also,  whether  his  case  is  such  a  one  as  gives 
liiia  any  daim  to  an  answer.  All  the  deyiations  from  this  rule,  that 
a  defendant  who  submits  to  answer  must  answer  fully,  haye  sprung 
finmi  the  consideration  of  this  preliminary  investigation. 

The  i^intiff,  we  have  seen,  must,  by  his  biU,  present  such  a 
ease  as  £ds  propeily  within  the  jurisdiction  of  the  court ;  and,  it 
must  dao  appear,  that  he  has  a  legal  ci^acity  to  sue ;  for  his  title 
to  sue  is  a  part  of  his  case  which  he  must  make  out  at  the  hear- 
ing, {z)    Every  bill,  therefore,  assumes  those  two  propositions. 
Bat,  if  Aat  shotdd  not  be  the  case,  or  either  of  th«n  should  be 
QBtrue,  it  is  not  indispensably  necessary,  that  the  defendant  should 
make  tiie  objeetioo  by  demuner,  by  plea,  or  by  relying  upon  it  in 
hiB  answer.    For,  although  he  cannot,  after  he  has  answered,  have 
the  ImH  revised  and  divested  of  its  impertinence ;  (a)  yet  an  objec- 
tion to  the  jurisdiction  of  the  court,  or  to  the  capacity  of  the  plain- 
tiff may  be  presaited  in  any  form,  or  at  any  time ;  it  may  be  made 
by  demurrer,  plea,  or  answer,  or  it  may  be  taken  advantage  of  at 
the  hearing.  (6)    And  so  too,  at  law,  a  defendant  may,  on  the 
same  grounds,  demur,  plead,  or  move  in  arrest  of  judgment,  (c) 
It  is  not  said,  in  any  of  the  English  authorities,  that  a  denial  of 
jurisdiction  forbids  aU  inquiiy  into  the  nature  of  the  case ;  on  the 
eontraiy,  a  clear  understanding  of  it  is  indispensably  necessary,  in 
enter  to  detemine,  whether  it  be,  in  truth,  one  of  which  the  court 
has  no  jurtadictkm.    And  if  the  feet  does  not  satisfectoiily  appear 
firom  the  proceedings  then,  on  a  plea,  it  may  be  established  by 
pvoof  on  the  trial  of  the  jkea, ;  or  upon  a  fiiU  disclosure,  and  at  the 
hearing.    For,  oeitainly,  no  court  of  justice,  after  the  feet  has  been 
shewn,  and  made  to  appear,  should  compel  a  defendant  to  answer, 
or  give  vriief  to  a  plaintiff  as  to  any  matter  of  which  it  has  no 
jturiadiction;  or  where  the  plaintiff  has  no  legal  capacity  to  de- 
mand and  receive  that  which  he  asks,  {d)    These  are  the  grounds 
an  whiefa  the  rule  is  founded ;  and,  therefore  can,  in  no  way,  be 
considered  as  exceptions  to  it. 


<«)  NewBMi  V.  Wink,  2  Bra.  C.  C.  147.— (a)  Abeigaveiuij  v.  Abeiptvenny,  2 
P.  Wm.  SIS;  Aaonynmitk  %  Yes.  681.— (6)  Brown  e.  Bndshaw,  Free.  Cha.  ISS; 
Jcnaet  »•  BiriM>p,  1  Tern.  1S4 ;  Penn  v.  Baltimore,  1  Yes.  446 ;  RoberdeftU  v.  Boos, 
1  Atk.  544.— (c)  1  Chit  Plea.  7  and  427.— (d)  Lefflpster  v.  Pom&et,  Amb.  154; 
Fonun  Bom.  54. 
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•  Let  it,  however,  be  supposed,' that  the  case  shewn  hy  the'biH 
is  one  of  which  the  court  has  jnrisdiction ;  and  that  itbe  ptaintiff 
has  a  capacity  to  sue.    Even  then  the  plaintiff's  inquiries,  con- 
cerning the  case,  can  only  be  such  as  he  may  lawfully  make  of  the 
defendant,  as  being  properly  a  defendant ;  and  supposing  him  to 
be  interrogated  as  a  mere  witness.     The  plaintiff,  in  this  respect, 
places  the  defendant  in  the  condition  of  a  witness ;  and  interro- 
gates him  for  the  purpose  of  obtaining  evidence*;  or  the  defendant 
is  thus  called  upon,  as  it  were,  by  a  subpcena  duces  tecum,  and 
required  to  bring  into  court  certain  documentary  evidence.     A 
plaintiff  is  entitled  to  have  a  discovery  as  to  two  heads :  first,  to 
enable  him  to  obtain  a  decree,  or  to  bring  an  action ;  or  to  ascer- 
tain facts  material  to  the  merits  of  his  case ;  either  because  he 
cannot  prove  them,  or  in  aid  of  proof,  or  to  save  expense ;  and 
next  he  is  entitled  to  a  discovery  of  matters  to  substantiate  his 
proceedings  and  make  them  regular  and  eflectual  in  this  court,  (e) 
But  the  disclosures,  thus  called  for,  must  be  pertinent  and  material 
to  the  plaintiff's  case,  and  necessary  in  order  to  enable  him  to 
recover ;  as  where  an  executor  was  required  to  say,  whether  he 
had  a  sufficiency  of  assets ;  and  to  state  an  account ;  if  be  admits 
a  sufficiency  of  assets  to  satisfy  the  plaintiff's  claim,  he  need  not 
answer  as  to  the  account,  (y) 

But,  although  a  man  is  allowed,  voluntarily,  to  disclose  any 
thing  against'  himself,  however  atrocious,  he  shall  never  be  com- 
pelled to  criminate  himself;  or  even  to  subject  himsdf  to  a  fer- 
A  feiture ;  nemo  tenetur  sHpsum  dccusarcy  is  a  maxim  of  the  Ekiglish 
code,  which,  with  an  evident  reference  to  proceedings  in  Chancery, 
has  been  engrafted  into  the  fundamental  law  of  the  republic.  The 
twentieth  article  of  the  Declaration  of  Rights  provides,  <that  no 
man  ought  to  be  compelled  to  give  evidence  against  himself,  in  a 
court  of  common  law,  or  in  any  other  court,  but  in  such  cases  as 
have  been  usually  practiced  in  this  state,  or  may  hereafter  be 
directed  by  the  legislature.'  The  sound  sense  of  which  is,  that  a 
man  shall  not  be  obliged  to  diseover  what  may  subject  him  to  a 
penalty,  not  what  muet  only ;  (g)  but  the  boundaries  are  often 
very  nice,  where  a  matter  is  near  indictable,  and  a  firaud  in  this 
court.  (A)     If,  however,  it  should  in  any  manner  appear  by  the 

(«)  Finch  V.  Finch,  2  Yes.  492;  Brereton  v,  Gamul,  2  Atk.  241 ;  Moodahiy  v. 
Morton,  1  Bro.  C.  C.  469,— (/)  Finch  o.  Finch,  2  Yes.  492;  Agar  v.  The  Regents* 
Canal  Co.,  Coop.  Rep.  212.— (g)  Harrison  v.  SoaUicote,  1  Atk.  638.— (A)  Chetwynd 
0.  Lindoo,  2  Yes.  450. 
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procicdbgSy  or  be  oliewB,  that  the  answer  would  crimiaale»  or 
subject  him  to  a  forfeiture,  he  cannot  be  compelled  to  give  it ;  and 
this  pririlege  extends  not  only  to  the  broad  and  leading  fact ;  but 
to  any  £wt  which  may  furnish  a  step  in  the  prosecution ;  and  is 
likewise  so  applied  as  to  protect  a  liusband  or  wife  fix)m  being  com« 
pelled  so  to  answer  as  to  criminate  the  other*  {%)  And  althopgh 
one  nuiy  avail  himself  of  this  privilege,  when  be  can  safely  do  so, 
by  demnner,  or  plea ;  (j)  yet  he  is  under  no  obligation  to  take 
that  i^ovfse,  for  it  may  be,  that  he  could  not  demur ;  because,  that 
mi^kt  be  to  admit  the  facts  to  be  true,  (ft)  But  the  claiming  of 
this  privilege  never  creates  a  defence  against  relief  in  this  court; 
ther^re,  as  in  oase  of  usury,  or  forgery,  if  proof  can  be  made  of 
it,  the  €0«rt  will  let  the  case  go  on  to  a  hearing ;  but  will  not 
fioKoe  the  par^,  by  his  own  oath,  to  subject  himself  to  punishment 
Ux  it.  {I) 

Again,  if  the  defendant  has  obtained  his  knowledge  of  the  facts, 
coaeeraiiig  which  the  bill  requires  him  to  answer,  as  an  attorney, 
or  solicitor;  and,  be  so  avers  in  his  answer,  it  will  be  deemed 
eondssive  and  sufficient  The  policy  of  the  law  has  established 
it  as  the  privilege  of  a  client,  that  no  facts  which  he  communioates 
to  his  attorney  or  solicitor  as  such,  shall  be  disclosed  upon  any 
occasion  without  his  permission.  The  court,  before  which  an 
attotnej  or  solicitor  is  called,  will  not  suffer  him  to  divulge  the 
seerels  of  his  dient ;  and  therefore,  a  plaintiff  cannot  be  allowed 
to  draw  forth  such  communications,  either  by  placmg  the  attorney 
in  the  sitQation  of  a  mere  witness,  or  of  a  defendant  to  his  suit,  (m) 

Again,  if  the  documentary  evidence,  called  for  by  the  bill,  be  of 
a  puhiac  nature,  which  the  defendant  holds  as  the  keeper  of  such 
pnblio  leeoffds,  which  are  open  to  all,  and  ezen^lifications  of 
which  may  be  obtained  by  any  one,  on  paying  the  l^;al  fees ;  and 
it  is  not  alkged  in  the  bill,  that  he  had  hmdered  any  person  from 
ssnrtjpg,  or  ic&sed  copies  on  payment  of  his  fees,  his  answer, 
that  he  doth  not  know  any  thing  that  is  prayed  in  the  biU,  but  as 
na  ofieer,  will  be  deemed  sufficient.  (») 


(t)  Wiottalej  V.  Bendish,  S  P.  Will.  288;  Cartwright  v.  Green,  8  Ves.  405; 
€lirids»  V.  Haan,  14  Ves.  89;  Perkhurat  v,  Lowten,  2  6wa]i.  214;  Melntyre  v. 
M«0€i«s,  IS  Jobfi.  8a2.<-*(j)  Bea.  Pt  Eq.  278.— (4;)  Hooeywood  p.  Selwin,  8  Atk. 
276.— (0  BrowDSWord  r.  Edwards,  2  Ves.  246 ;  Singeiy  v.  Attorney-General,  2  H. 
k  J.  490.— (m)  Wright  v.  Mayer,  6  Ves.  281 ;  Parkhurst  ».  Lowten,  2  Swan.  184 ; 
Graenhough  o.  GaikUl,  8  Cond.  Cba.  Rep.  394;  WilsoD  v.  Bastall,  4  T.  E.  7fia.^ 
(«;  Delove  v.  BqUtm^,  2  £q.  Ca.  Abr.  66. 
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And  agaio)  if  the  bill  makes  a  mete  mftnees  a  defendbftt  lie 

need  not  demur,  or  plead;  but  if  he  answers  and  disclaims  all 
interest  whatever  in  the  matter  in  controversy  his  answer  is  con- 
clusiye  and  sufficient ;  because,  having  thereby  reduced  himself  to 
the  condition  of  a  mere  disinterested  witness^  his  testimony,  if 
required,  may  be  taken  as  such,  (o) 

.  Now  we  have  seen,  that  the  reason  why  the  defendant  may  be 
compelled  to  answer  as  the  bHl  requires,  is,  that  the  plaintiff  is 
entitled  to  his  evidence,  either  because  he  cannot  otherwise  prove 
his  case,  or  to  save  expense.  But,  no  man  can.  be  compelled  to 
criminate  himself;  nor  shall  any  attorney  be  permitted  to  divulge 
the  secrets  of  his  client.  These  are  fundamental  axioms  restric- 
tive of  the  right  to  call  for  testimony  in  any  manner  or  form  what- 
ever. Inquiries,  made  in  violation  of  these  axioms,  are  unlawful; 
and  consequently,  cannot  be  answered ;  since  the  submission  of  a 
defendant  to  answer  must  be  understood  to  be  qualified  by  restcic- 
tions,  that  are  applicable,  indiscriminately,  to  all  nuMles  and  forms 
of  calling  for  evidence.  The  plaintiff  has  a  right  to  a  full  answer 
to  save  expense.  But  he  cannot  be  thus  indulged  in  the  saving  of 
expense  to  himself  to  the  injury  of  another  disinterested  and  inno- 
cent person.  J^Temo  debet  locupletari  ex  aUerius  mcammadB.  A 
plaintiff  shall  not  be  permitted  to  burthen  a  keeper  of  public 
records  with  the  expense  of  making  out,  and  producing  copies 
which  any  one  may  obtain  on  paying  the  legal  fees;  nor  shall  a 
plaintiff  be  permitted  to  save  expense  to  himself  by  making  a  mere 
disinterested  witness  a  party  and  burthening  him  with  the  expense 
incident  to  that  character. 

But  these  allegations  can  never  be  advanced  in  avoidaaee,  or 
put  in  issue  as  a  defence;  because  they  create  na  defence,  (p) 
They  are  grounded  merely  on  the  pnvilege  of  the  defendant  or  his 
client;  and  on  the  right  of  every  one  to  disengage  himself  at  once 
from  a  controversy  with  which  he  cannot  be  encumbered  as  an 
interested  party,  either  in  his  public  or  private  capacity;  and  cm* 
sequently  they  are  qualifications;  but  cannot  be  considered  as 
exceptions  from  the  general  rule ;  since  that  whifh  must  always 
be,  and  necessarily  is  assumed  as  an  admitted  proposition,  without 
which  a  rule  cannot  be  applicable  to  any  case,  cannot,  with  pro- 
priety, be  considered,  as,  in  any  respect,  an  exception  to  such  rule. 


(0)  RichardBOD  ».  Hulbert,  1  Anstr.  66;  Cartwrightp.  Hateley,  1  Yes.,  Jan.,  292; 
Fenton  v.  Hughes,  7  Yes.  287.— (p)  Brownsword  v.  Edwards,  2  Yes.  246. 
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The  object  of  thie  interrogatories  of  tbe  bill  iSy  lawfully  to  obtain 
answers  thereto,  for  the  pnrpose  of  using  them  as  evidence  appli- 
cable to  a  case  of  which  the  court  has  jurisdiction.  But  these 
(fisclosares  may  be  very  injurious,  or  destructiTC  to  the  interests 
of  the  defendant ;  and  he  may  be  able  to  shew,  that,  in  equity,  he 
is  not  and  ought  not  to  be  bound  to  make  any  discoyery  whateyer. 
A  plea  ia  exactly  calculated  for  this  purpose.  Whatever  shews 
there  is  no  right  which  can  be  made  the  foundation  of  a  suit,  may 
constitute  the  subject  of  a  plea.  One  of  its  main  objects  is  to 
advance  such  new  matter,  as  has  not  been  shewn  or  relied  on  by 
the  plaintiff,  as  will  [seclude  hhn  from  that  discoyery  which  he 
requires  by  his  biD.  But,  although  the  plea  may  advance  some 
new  matter,  yet  it  may  be,  that  it  only  denies  some  fact  affirmed 
by  the  jdaintiff,  and  which  is  so  essential  to  his  ease,  that  without 
eatafalishing  its  troth  he  cannot  recover,  {q)  If  a  plea  be  over- 
ruled gener^y,  the  defendant  is  ordered  to  answer ;  or  it  may  be 
wholly  overruled,  as  a  plea,  leaving  it  to  stand  for  an  answer,  witti 
or  without  liberty  to  except ;  or  it  may  be  allowed  to  opiate  as  a 
plea,  for  tbe  purpose  of  protecting  the  defendant  from  some  parti* 
cnkar  disoovery,  and  to  stand  for  an  answer  with  liberty  to  except 
as  to therest.  (r) 

But  a  plea  admits  the  truth  of  the  facts  set  forth  in  the  bill,  that 
are  not  particularly  covered  and  denied  by  it ;  and  therefore,  if  the 
^fendant  foils  to  establicdi  the  truth  of  his  plea,  on  issue  joined 
thereon,  aa  to  all  the  discovery  sought  by  the  bill,  and  which  the 
defendant  protected  himself  from  Biaking  by  his  plea,  the  plaintiff 
is  left  precisely  in  the  situation  of  having  had  his  bill  taken  pro 
^on^ism.  But  that  may  be ;  and,  in  many  cases,  is  far  from.an- 
swooig  his  purpose.  The  disclosure  of  facts  which  the  defendant 
alone  is  capaUe  of  making,  and  of  ^ich  the  plaintiff  is  unable  to 
addme  any  proof^  may  be  essentially  or  indispensiAly  neoessaiy  to 
eaaUe  hkn  to  obtain  the  relief  he  is  in  quest  of.  Consequently, 
niieie  a  diseoveiy  is  needfol  to  the  plaintiff  he  shaU  not,  under 
asch  circumstances^  lose  the  b^efit  of  it ;  as  the  court  wS  otdtr 
tlie  defendant  to  be  examiaed  on  iaterrogatories  to  supply  tbe 
defect.  ($)    For  the  same  purpose,  of  supjdying  the  defect,  in 

(q)  Draw  V.  Drew,  2  Ves.  &  Bea.  150.— (r)  Pusey  o.  Desbouvrie,  8  P.  WiU.  321 ; 
Brereton  v.  Gamul,  2  Atk.  240 ;  Child  v.  Gibson,  2  Atk.  608 ;  King  v.  Holcombe,  4 
Bro.  G.  C.  4S9;  Spurrier  v,  Fitzgerald,  0  Ves.  548.— (s)  Brownsword  v.  Edwards, 
a  Yes.  249;  Haw^  9,  Troltop,  Nelson,  119;  Mitf.  Plea.  240;  Brown  v.  Wilson, 
4  Uen.  and  Mtin.  481. 
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csmB  vAetA  tbe  iet  of  Assembly  allcms  tbe  pladtitilRto  proce^  on 
the  default  of  the  defiaidafit,  it  is  provided,  that  trhenercr  the  bill 
flhal  charge  any  matter  as  being  widiin  the  private  kn<ywtodge  cf 
the  defendant)  the  plaintiff  may,  on  making  aflMavit,'  in  optn 
court,  that  such  matter  does  rest  in  the  pritate  knowledge  of  llie 
defendant,  hare  the  bill,  as  to  such  matter,  th«  same  Mag  suf* 
fioiently  alleged,  taken  pro  eonfissoy  and  have  a  final  deerce  aooord* 
iagly.  (t)  Bmt  where  the  relief  sought  ean  be  obti^ned  wtthont 
the  discovery  of  any  fact  by  the  defendant,  Ae  plaintiff  may,  at 
oioe,  have  a  decree)  without  either  intenogatiog  tiie  defendant,  or 
making  any  affidavit  of  tbe  truth  of  the  fiiots  alleged  in  the  bill  as 
to  which  the  defendant  ouglit  to  have  answered. 

The  meaning  of  a  demurrer,  or  a  plea,  is  to  intercept,  in  aft 
early  stage,  a  cause  which  most  uHtmately  end  in  nothing ;  fu)  or 
to  prevent  n  discoveiy,  that  may  be  prejudicisi  to  the  defeindsnt 
It  is,  therefore,  important,  in  most  cases,  that  a  defendant  should 
not,  by  any  slip  or  mistake,  lose  the  benefit  of  his  demurrer  or 
plea ;  or  have  it  snatdied  from  him  by  any  technical  nicety.  For 
these  reasons,  he  may  be  allowed  to  amend,  either  his  demurrer  or 
plea,  so  as  to  make  it  as  effectual  as  the  nature  of  his  case  will 
allow.  Where  the  demurrer  is  general,  to  the  whole  bi& ;  but  can- 
not be  thus  sustained,  the  court,  after  ailment,  by  iq>eeial  leave, 
has  permitted  the  defendant  to  demur  to  part  of  the  bill  only  vcon« 
sidering  it  as  a  kind  of  amended  demurrer;  since  a  demntmr  can- 
not, like  a  plea,  be  held  good  in  one  pert  and  bad  in  another^  {m) 
or  a  demurrer  may  be  overrukd,  without  p-cjixdice  to  the  dofen- 
dant's  insisting  by  way  of  answer  against  making  a  particular  dis- 
covery, whidi  is,  in  eflfect,  ailowing  the  demumer  to  stand  for  so 
much,  (x)  So,  too,  on  shewing  what  tiie  amendment  is^  and  haw 
iitt  BUp  happened,  leave  will  be  given  to  amend  a  plea ;  oE|  tf  it 
be  incapable  of  aaaendmont,  that  it  may  be  withdrawn  and  mi 
entirely  new  one  filed.  Tbe  court  upon  this  subject  eaoeitaats  « 
sound  discMtion,  allowing  to  a  defisndant  reaaooable  time  to  )Mt 
his  plea  in  proper  farm,  so  that  he  may  looe  no»  advantage  ha  «att 
derive  fimm  presenting  his  defence  in  that  shape ;  at  <he  same  tinm 
taking  oare,  that  the  plaintiff  sustains  no  malefial  injury  by  the 
delay,  {y) 


(0  1820,  eh.  ISl,  B.  2.— (tt)  FrMUad  9,  Johnson,  2  Anitr.  407.-^to)  Bakir  «. 
MdUth,  11  Yes.  68^(«)  SiUfolk  «.  tifeen,  1  Atk.  4S0.-'-(y)  Freelnd  a.  JohaNB, 
2  Anftr.  411 ;  Beam  Plea.  Equ.  329. 


If  the  dhmiuoM  md  die  plea  be  entitdjr  OTenuled,  sliH  Ifae  de<> 
tfmimi  nay,  k  geaenli  adTaaoe  end  tdj  vpoii  Iha  same  aiatler 
AJUe  answar ;  aad  have  the  benefit  of  it  at  tibe  hearing,  (z)  But 
it  aeena  to  be  aettled,  that  the  same  matter  caanot  be  so  relied 
apon  to  paotect  the  defendant  from  the  disidoeures  prajed  by  a 
bffl  of  di8co?ei7>  (a) 

How  far  such  an  answer  can  be  made  ayailable  against  the  die* 
eovery  jKHigbt  by  a  biH  praying  relief,  is  a  matter  which  I  shaU 
new  MiquiBe  into  aad  determine. 

We  have  conaidered  the  several  ancieat  mades  of  defence  which 
a  defendant  may  avail  himself  of ;  either  for  the  purpose  of  inter» 
ceptiog  the  litigation  at  an  eady  stage  of  its  piio0rass«  or  of  pro* 
tecting  Umaelf  from  discovery,  or  of  meeting  his  <^^neat  upon 
the  mmts  at  the  final  hearing;  aad  we  have  seen,  with  "wk^ 
libenfity  some  of  them  may  be  amended  so  as*  to  answer  the  pur^ 
poses  for  which  they  were  intended.  The  difficulty,  now  before 
aa,  is  one  which  occiars  in  a  case  antenor  to  the  final  hearing ; 
and  magr,  after  that,  re-appear,  accimipanied  with  additional  em- 
faamssment.  It  is  produoed  by  a  new  use  which  a  defendant 
attempts  to  make  ef  one  of  the  ancieat  modes  of  defence.  A 
peniive  negation,  or  matter  of  avoidance,  embodied  in  an  answer, 
is  admitted  to  be  one  of  the  ancient  eatabtished  modes  of  defence; 
and  the  point  is,  whether  a  defendant  who  has  omitted  or  failed, 
by  a  demurrer,  or  plea,  to  protect  himadf  finom  making  the  disco^ 
veiy  leqaieed  by  the  bill,  shd,  in  any  or  what  case,  be  allowed  to 
do  so  by  means  of  this  defence  of  a  negation  or  matter  in  avoid- 
anae  tdied  upon  only  by  way  of  answer.  Consequently,  the  qaes- 
.tion  now  to  be  decided  is,  whether  this  fisw  ase  can,  before  the 
haaaag,  be  made  of  this  ancieat  mode  e£  defence. 

Where  tiie  bfll  sets  ferth  various  facts  as  the  constitaent  pafets  ef 
tfmit  case,  which  entitles  the  plaintiff  to  the  Belief  he  asks,  it  is  ob 
▼ioaa.lhat if  the  d^Budant,  by  plea,  denies  and  invalidates  any 
■MiaU  one  of  them,  he  bseaks  up  the  plaiatiff 's  whale  case,  and 
dcatMya  Us  fight  to  recover.  Thus,  if  the  pUmtiff  avers  his  light 
to  a  ahasa  in  a  certain  trade  as  a  partner;  and,  as  such,  calls  fer  a 
djacaveiy  aad  aooanat.  The  feet  ef  his  bebg  a  paitoer  is  an 
easentiaBy  constituent  part  of  his  case ;  it  is  the  first  or  priaeipal 


(s)  Stephem  v.  Ganle,  S  Veni.  701 ;  Sufiblk  v.  Oreen,  1  Atk.  4S0 ;  Browmword  v. 
BdwatdB»  a  Yes.  24S ;  Finch  •.  Finch,  2  Ym.  491 ;  Baker  v.  MeUish,  11  Yes.  SB^ 
<«)  Hmw  v.  Parker,  1  Cex,  224. 
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point  to  be  tried ;  and  If  that  be  denied,  and  shewn  16  be  Utitiiie, 
his  whole  case  is  brohfen  n{>,  his  right  destroyed ;  and  therefore,  he 
cannot  have  the  discovery  and  account  he  calls  for.  A  plea  whidi 
denies  the  fact  of  partnership,  in  such  case,  is  called  a  negtihe 
plea  ;  and  it  will  protect  the  defendant  from  the  discovery  or  ac- 
count ;  the  right  to  call  for  which  having  been  founded  upon  that 
which  is  denied. 

Upon  a  like  ground,  where  a  defendant,  in  his  answer,  poa- 
tively  denies  the  fact  of  partnership,  his  answer,  it  is  said,  must  be 
deemed  sufficient ;  and  consequendy,  that  he  cannot  be  compeDed 
to  go  on  and  discover  and  account  as  required  by  liie  bill.  TUs 
denial  in  the  answer,  it  is  obvious,  in  this  respect,  performs  the 
office  of  a  negative  plea.  It  is  one  of  the  alleged  exceptions  to 
tbe  general  rule,  that  a  defSmdant  who  submits  to  answer  shall 
answer  fully  as  the  bill  requires.  This,  and  all  similar  negations 
in  answers  may  be  called  negaiim  excepiiam* 

Where  a  defendant,  admitting  all  the  facts  in  the  bill  to  be  tme, 
advances  and  affirms  other  facts  not  mentioned  in  the  bill,  in  the 
shape  of  a  plea,  as  an  avoidance  and  bar  of  the  whole  claim  of  the 
plaintiff;  such  a  pka  affords  to  the  defendant  a  protection  from  the 
discovery  sought  by  the  bill.  As  where  the  plaintiff  sets  out  his 
right  to  an  estate,  and  prays  a  discovery  of  some  particulars  re- 
specting the  title,  and  the  defendant,  by  plea,  avers,  that  he  is  a 
bona  Jide  purchaser  for  a  valuable  consideration  without  notice,  he 
will  be  protected  by  such  plea  from  the  required  discovery.  In 
like  manner,  if  the  defendant,  by  his  answer,  avers,  that  he  is  such 
a  purchaser;  it  is  said,  that  such  matter,  so  alleged,  in  his  answer, 
must  be  deemed  a  sufficient  answer ;  and  allowed  to  protect  him 
from  the  discovery  called  for.  This  is  another  of  the  alleged  ex- 
ceptions to  the  general  rule.  It  is  evidently  founded  on  an  aver- 
ment of  a  new  fact,  in  avoidance,  whioh  might  have  been  ma^ 
the  subject  of  a  plea ;  and  gives  a  protection  from  diseoveiy  in 
like  manner  as  such  a  plea  would  have  done;  therefore,  ttns, 
and  others  of  a  similar  nature,  may  be  denominated  affirmaim 
exapiiom. 

There  are  various  instances  in  wbieh  a  defimdant  has  been  allowed 
to  take  shelter  from  the  discovery  sought  of  him  by  denying  the 
title  or  some  material  fact  constituting  the  title  of  the  plaintiff.  A 
denial  of  tbe  whole  demand  has  been  held  to  be  a  sufficient  answer, 
and  one  which  affords  protection  against  the  discovery  required.  (() 


(6)  Phclips  p.  Caney,  4  Ves.  107. 
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The  phmtiff  daiaed  tithes  according  to  a  pariaeular  emMn.  The 
custom  being  denied  by  the  answer,  it  was  held  to  be  sufficient ; 
and  to  preclude  the  right  to  the  discovery  prayed,  (c)  A  plaintiff 
claimed  as  next  of  kin ;  the  answer  denied  his  being  next  of  kin ; 
and  it  was  considered  as  sufficient,  and  a  bar  to  the  discovery  called 
(or.  (d)  A  plaintiff  claimed  as  a  partner ;  a  denial  of  the  partner- 
ship, by  way  of  answer,  was  deemed  sufficient,  and  a  bar  to  the 
discovery.  (<)  The  plaintiff  alleged,  that  his  claim  arose  from  a 
specified  mode  of  dealing,  the  answer  denied  the  mode  of  dealing; 
and  it  was  held  to  be  sufficient,  and  a  bar  to  the  discovery.  {/) 
These  are  all  the  cases,  that  have  &Qen  under  my  observation  in 
which  the  exception  was  produced  by  a  n^ation  in  the  defendant's 
answer* 

I  have  met  with  two  cases,  furnishing  but  one  instance  of  an  ex- 
ception, arising  from  an  averment  of  some  new  matter  in  avoid* 
ance ;  and  that  is,  where  the  defendant  alleged,  that  he  was  a  pur- 
chaser for  a  valoaUe  consideration  without  notice*  In  the  first  of 
them,  the  answer  was  hdd  to  be  sufficient,  and  a  bar  to  the  dis- 
covery required  by  the  bill,  (g) 

Such  have  been  the  adjudications  upon  this  subject ;  but,  as  it  is 
ttie  reason  and  ^irit  of  cases  which  make  law,  and  not  the  letter  of 
particular  precedents,  we  may  be  permitted  to  investigate  the 
solidity  of  the  reasons  of  these  decisions.  The  reports  of  some  of 
them  famish  no  reason  of  any  kind ;  and  therefore,  I  shall  not  ven- 
ture to  guess  at  what  might  have  been  the  reasons  on  which  the 
judgment  of  the  court  was  founded. 

In  the  one  of  these  cases  in  which  the  plaintiff  demanded  tithes 
according  to  a  particular  custom,  the  court  is  reported  to  have  said, 
that  where  there  is  a  full  answer  given  to  the  thing  in  demand,  till 
that  be  tried,  the  defendant  is  not  obliged  to  discover ;  otherwise, 
any  plaintiff  might,  upon  a  feigned  suggestion,  compel  a  defendant 
to  discover  what  writings  he  has,  or  what  goods,  or  other  thing 
whatsoever,  upon  pretence,  that  he  is  joint-tenant  with  him ;  and 
so  what  he  has  gained  by  his  trade,  which  would  be  strangely  in- 
conyenient  (A)  In  another  of  them,  where  the  alleged  partnership 
was  denied  only  in  the  answer ;  in  reply  to  the  argument,  that  the 
defendant  could  oidy  have  protected  himself  from  the  discovery  by 

(<)  Bandal  «.  Head,  Hardr.  188.— (i()  Sweet  v.  f  oang,  Amb.  S6S.— (<)  Hall  v. 
ll<yrei»  8  Bro.  C.  C.  487 ;  Jacobs  o.  Goodoian,  2  Cox,  282.— (/)  Doqd^  v.  Stew- 
nt,  S  Yes.  446. — (g)  Jenaxxl  v.  Saanden,  2  Yes.,  jiui.,  458 ;  Ovey  v.  Leigbton,  1 
Cond.  Clia.  Eep.  488^(A)  RaDdal  v.  Head,  Haidr.  188. 
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plea,  or  demmrevy  the  judge  is  mtde  to  say,  you  are  not  eatitled  to 
aa  account  unless  there  be  a  partnership ;  and  your  position  is  maoh 
too  wide;  at  that  rate,  if  an  utter  stranger  were  to  file  a  bill 
against  CkiUPs  shop^  (then  a  great  London  banker,)  alleging  a  part- 
nership, it  could  not  be  sufficient  to  deny  that  any  such  partnership 
existed.    There  may  be  cases  where  the  court  will  require  an  ac- 
count although  the  principal  point  in  the  bill  is  denied ;  but  not  in  a 
case  like  this,  (t)    In  a  third  case  the  plaintiff,  after  setting  out  his 
title,  prayed  a  discovery ;  the  defendant  answered,  that  he  was  a 
purchaser  without  notice ;  exceptions  were  taken  to  the  answer,  as 
being  insufficient ;  upon  which  the  Chancellor,  among  other  things, 
IS  reported  to  have  said,  that  this  court  will  never  extend  its  jurisdic- 
tion to  compel  a  purchaser,  who  has  fully  and  in  the  most  precise 
terms  denied  all  the  circumstances,  mentioned  as  circumstances  from 
which  notice  may  be  inferred,  to  go  on  to  make  further  answer  as 
to  all  the  circumstances  of  the  case,  that  axe  to  blot  and  rip  up  his 
title.    To  do  so  would  be  to  act  against  the  known  established 
principles  of  the  court,  {j)    In  one  other  of  these  cases  acHne 
reasons  are  given;  but  they  are  very  obscurely  expressed;  and, 
perhaps,  convey  no  other  idea  than  the  supposed  inconvenience  to 
the  defendant  alleged  in  some  of  the  other  cases  in  which  reasons 
for  the  decision  ar^  given,  (k) 

Here  then,  we  have  before  us  all  the  reasons,  that  have  ever  been 
given  in  favour  of  these  exceptions  to  the  rule.  'Now,  it  is  per- 
fectly manifest,  that  in  each  of  these  cases  the  reasons  given  are 
based  upon  an  assumption  of  that,  against  the  plaintiff,  and  in  fa- 
vour of  the  defendant,  which  is  the  veiy  fact  about  the  truth  of 
which  they  are  at  issue.  This  assumption  does,  in  effect,  contrary 
to  the  general  rules  of  pleading,  treat  an  answer  as  being  as  cfui- 
clusive  as  a  plea.  (I)  The  cuitamy  the  partnersh^j  or  the  notice^  was 
the  very  fact  put  in  issue  between  the  parties ;  and  therefore,  it 
would  seem  to  be  exceedingly  rash  to  pronounce  any  judgment 
founded  on  the  truth  or  falsehood  of  such  fact,  before  the  issue  was 
tried  and  determined,  (m)  To  say,  that  a  party  might  feign  a  sug* 
gestion  to  warrant  a  call  for  a  discovery  is  tantamount  to  saying,  h^ 
might  commit  a  fraud.  Either  party,  any  one  may  commit  a  fraud  ; 
but  ttie  law  presumes  eveiy  one  to  be  innocent  until  the  contraiy 
appears ;  and  the  court  is  bound  to  act  upon  that  presumption* 


(t)  Jacobs  ».  Goodman,  2  Cox,  282.— (j  )  Jerrard  v.  Saunden,  2  Ves.,  jaii.,4SS. — 
(fc)  Sweet  V.  YouDg,  Ainb.  358.— (/)  Cartwright  v,  Hateley,  1  Ves.,  jun.,  292.— (•> 
Wigrun  on  DiBcovery,  8. 
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An  aO^tioD  of  this  description^  of  a  defendant  in  his  answtf ,  not 
being  responsiTe  to  the  bill,  cannot  be  allowed^  before  a  decision^ 
to  go  for  any  tsiote  than  an  allegation  in  the  bill ;  if  not  proved  at 
tbe  hearing,  they  wiD,  both  of  them,  be  disregarded.  The  court 
then,  ought  not  to  say,  that  the  defensive  negation  or  affinnatibn, 
of  the  defendant  in  his  answer,  should  be  assumed  as  true ;  or  as  so 
orerthrowing  the  averments  of  the  bUI  as  to  deprive  the  plaintiff  of 
the  discovery  he  asks. 

But  these  reasonbgs  appear  to  be  founded  upon  a  much  broader 
and  more  extraordinary  assumption ;  which  is,  that  the  defendant 
has  no  other  means  of  protecting  himself  against  the  most  frivolous 
and  unfounded  calls  for  disclosures,  that  may  be  attended  with  the 
most  injurious  consequences  to  him.  If  there  was  the  least  ground 
for  this  assumption  the  reasoning  would  be  entitled  to  the  greatest 
respect ;  but  it  is  utterly  destitute  of  foundation.  We  have  seen 
that  a  defendant  has  the  most  ample  means  of  protecting  himself 
from  all  unwarrantable  calls  for  discovery,  by  either  a  demurrer,  or 
a  plea ;  which  he  may  mature,  and  advisedly  rest  upon ;  and  which 
even  after  argument  he  may  have  revised  and  amended  to  reach 
and  exactly  to  fit  tbe  merits  of  his  case.  Indeed  it  is  said,  that 
negative  pleas  were  contrived  expressly  for  the  purpose  of  prevent- 
ing this  mischief.  For,  as  it  has  been  justly  observed,  any  person 
might,  by  alleging  a  title,  however  false,  sustain  a  biQ  in  equity 
against  any  person  for  any  thing,  so  far  as  to  compel  an  answer; 
and  thus  the  title  to  every  estate,  the  transactions  of  every  com- 
mercial house;  and  even  the  private  transactions  of  every  family 
might  be  exposed ;  and  this  might  be  done  in  the  name  of  a  pau- 
per, at  the  instance  of  others,  and  for  the  worst  purposes,  (n) 

This  is  a  frightful  view  of  the  extent  to  which  an  unlimited 
right  to  call  for  a  discovery  by  means  of  a  bill  in  equity  might  be 
carried.  But  what  is  the  remedy  ?  A  plea.  This  is  not  all.  The 
reasons  are  here  strongly  presented  to  shew  the  great  value  and 
importance  of  pleas ;  not  only  as  the  commensurate  and  appro- 
priate remeity  or  preventative,  but  as  the  sole  and  exclusive  one. 
For  it  is  not  said,  that  if  the  party  faiis  to  betake  himself  to  this 
shelter,  he  may  find  protection  by  any  thing  he  can  allege  by  wa3f 
of  answer;  on  the  contrary,  if  he  waives  or  is  driven  from  his  plea, 
we  are  told,  that  he  will  be  then  met  by  the  rule  which  commands 
him  to  answer  as  fully  as  the  bill  requires,  (o) 


■i  II  ■  * 


(»)  BemH  HeM  Equ.  ISO.— (o)  Pnc.  B«g.  Zli. 
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Tbere  appears  to  be  some  stress  laid  upon  tbe  peculiar  ehiiis 
wUch,  it  is  said,  a  purchaser  Tvitbout  notice  has  upon  the  cottrt  for  iH 
protection.  And,  from  a  careful  consideration  of  the  only  case  ia 
iffctch  any  reasons  are  to  be  found  for  the  decisions  v^hich  sanction 
,ttis,  as  one  of  the  exceptions  to  the  rede,  the  court  seems,  in  its 
anxiety  to  take  due  care  of  that  favoured  character,  to  have  entiidy 
skipped  over  the  previous  questibu ;  whether  the  defendant  was, 
in  truth,  such  a  purchaser  or  not ;  and,  taking  it  for  granted,  that 
he  really  was  such  a  person,  to  have  gone  on  to  declaim  upon  the 
very  eminent  standing  of  such  a  character  in  a  court  of  equi^. 
The  true  and  only  question  before  the  court  was,  whether  a  defendant, 
who  had,  in  his  answer,  averred,  that  he  was  a  purchaser  without 
notice,  could,  thus,  protect  himself  from  the  required  discoveiy, 
without,  or  after  he  had  failed  to  do  so  by  plea,  seems  to  have  beea 
passed  by,  or  wholly  lost  sight  of. 

It  may  be  admitted,  that  a  purchaser  without  notice  stands  ins 
court  of  equity,  upon  the  highest  and  strongest  grounds ;  yet  tlie 
course  of  the  court  is  not  to  be  perverted,  or  thrown  into  confcfiwm 
fcf  his  behoof;  he  is  to  have  justice ;  and  the  means  whereby  he 
may  obtain  it  are  ample  and  open  to  him.  He  may  plead  the  flict, 
«nd  thus  avail  himself  of  the  advantage  of  his  situation ;  and  if  lie 
&ils  to  do  so,  or  does  so  improperly,  he  must,  like  other  negligent 
perspna,  abide  the  consequences,  (p)  And  there  is  mueh  reason 
why  he  should  be  thus  left  to  his  fate,  when  it  is  recollected,  th^  by 
a  plea  of  purchase  for  valuable  consideration  without  notice,  tlM 
defendant  tacitly  admits,  that  he  has  no  tiUe ;  and  thereby  aasamcs 
a  ppsition  analogous  to  that  of  a  witness  who  refoses  to  answer 
lest  he  should  criminate  himself,  {q) 

Bat  we  have  seen,  that,  in  general,  after  a  plea  has  been  orer- 
niled,  the  defendant  may  insist  on  the  same  matter  in  bis  answer. 
Therefore,  if  these  exceptions  are  to  be  allowed  to  the  extent  laid 
down,  then  the  defendant's  negation  of  the  plaintiff's  tide ;  or  rile> 
gation,  that  he  himself  is  a  purchaser  without  notice ;  wliidi  is 
thus  to  stand  in  the  place  of,  and  to  do  the  business  of  a  plea,  wiQ 
amount  in  hci  to  a  mere  repetition  of  the  same  plea,  widioot  the 
leave  of  the  court ;  and  the  controversy  may  be  thus  renewed  and 
reiterated. for  no  one  useful  purpose.  If  a  plea  could  be  repeated^ 
it  would  not  do  its  office,  it  would  not  have  the  dBtct  of  swing 


ip)  Jtrrard  v.  Baandm,  2  Yes.*  Jan.,  1S7, 4M;  Sagd.  Vend.  Poich.  OfiS;  Oftf  v. 
LeightoD*  1  Cond.  Glia.  Bep.  48S;  Co.  LitL  SOS.^-<if)  WlOhiyn  v.  Lee,  9  Vee.  SS. 
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litigaliQii,  but  encourage  defendants  to  try  it  as  a  daSy  experiment 
to  gain  time*  (r)  The  case  referred  tOj  of  the  purchaser  'vridiout 
Mlioe,  iras,  in  fact,  one  of  that  kind.  The  defendant,  in  that 
very  ease,  had  pleaded  the  &ct  of  his  bebg  a  purchaser  without 
AOtiee;  and  having  failed  to  sustain  bis  plea,  as  a  protection 
Bgakwt  the  discovery  required  of  him,  he  presented  the  same  mat- 
ter in  his  answer  for  that  purpose,  and  succeeded,  (i) 

The  edjndicaitions  upon  which  these  exceptions  to  the  rule  rest, 
stand  opposed,  however,  by  high  and  venerable  authority.  They 
hmre  never  been  respectfally  acquiesced  in ;  nor  passed  by,  at  any 
time,  vrithout  question,  or  impeachment.  They  have  introduced 
an  anomaloai  form  of  pleadmg ;  and,  have,  to  the  extent  of  thecr 
bearing,  distracted  the  principles  by  which  proceedings  in  Chan*' 
tecy  bad  been  previously  well  regulated.  According  to  the  orderly 
and  regular  course,  a  defendant  is  always  expected  to  resoit  to 
a  plea  as  a  meaois  of  introducing  any  negation  or  new  matter  on 
wkicb  he  proposes  to  rely,  for  the  purpose  of  putting  a  stop  to* 
fiuther  litigation,  or  of  protecting  himself  from  any  useless,  or 
injttrieiis  disdosiKres ;  since  it  is  much  to  be  wished,  that  the  jdain- 
lUPs  title  Aould,  in  every  instance,  be  established  before  be  has- 
die  (Kseovery.  (/)  Yet,  if  a  defendant  undertakes  to  set  forth  in' 
jys  answer  any  matter  which  shews,  that  the  plaintiff  has  no  title; 
or  which,  if  put  into  the  shape  of  a  plea,  might  have  prbtected 
from  discovery,  still  having  submitted  to  answer,  he  shall 
folly,  (u)  And,  upon  this  ground,  it  has  also  been  held, 
Ibat  if  the  fact  of  partnership,  being  a  component  part  of  the 
pbotttiff' s  title,  be  denied  in  the  answer ;  or  an  averment  be  made^ 
Aierein,  that  the  partnership  had  been  determined ;  it  shall  not  pro*' 
test  ttie  deiSendant  from  the  discovery,  or  the  production  of  tiie> 
iMoks  retpired  of  him ;  because  it  was  a  proper  subject  for  a'  plba,i 
aad  he  sboidd  have  availed  himself  of  it  in  that  form,  {to,)  And 
9&  too,  where  a  plaintiff  asked  for  specific  performance,  ^nd  the 
defendant  relied  upon  the  statute  of  frauds,  still  he  was  ordered  to^ 
Aseover  aD  he  knew  respecting  the  agreement ;  because,  although' 
as  against  a  mere  parol  agreement,  the  statute  was  a  bar ;  yet  as,i 
after  he  had  stated  the  agreement,  the  plaintiff  might  be  able  to: 


■«k 


ft^  FieidaiiSr'v.  Jiiliusuu»  Antr.  4ie.'-(f)  Jcrnord  v.  Samden,  2  Yes.,  jm;,  187»' 
4S«r-<i)Newiaan  v.  WaUks, 2  Bro.  C. C.  14a.-»<«)  Richardton  9,  MitcMI,, S«l. 
Ca.  Cba.  61;  Hall  v.  Noyoe,  S  Bid  *  C.  C.  48a.»(io)  Cartwrigbt  «.  Hstety,  S  3n,:C. 
a  fm ;  Hsfoliy  9.  FanbeitM,  MoMljr,  97 ;  -^^-^vMmmn^ 4  Mad.  SI2  i  UMtK-* 
aid  r.  Iwoaard,  1  Ball  «0B«a.  9B2 
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prove  something  which  would  take  the  case  out  of  the  statnle^ 
when  applied  to  the  agreement  disclosed^  he  was,  therefore^  «iti* 
tied  to  a  discovery  of  the  particulars  of  the  agreement  to  enaUe 
him  to  do  80.  But  if  the  plaintiff  fails  to  do  so,  then  the  defen^ 
dant  would  be  allowed  the  benefit  of  the  statute^  notwithstanding 
his  disclosures,  {x) 

The  old  rule  was,  either  to  demur,  to  plead  upon  something 
dehors  the  biU,  or  by  a  negative  plea,  or  to  answer  througho^* 
And  a  wish  hleis  been  expressed,  even  by  one  who  seems  to  admit 
the  correctness  of  some  of  the  exceptions  to  this  rule,  that  when** 
^er  a  party  is  not  bound  to  answer  the  interrogatoriet  put,  he 
should  be  obliged  to  take  advantage  of  it  by  demurrer.  But  this 
new  mode  of  proceeding,  for  such  it  is  said  to  be,  although  the 
first  instance  of  its  allowance  occurred  as  far  back  as  the  year» 
1661,  has  been  stigmatized  as  a  kind  of  incomprehepi^e.fimi- 
descr^t  It  is  called  a  sort  of  illegitimate  pleading ;  or  a  spelsies 
of  plea,  which  is  neither  a  plea,  answer,  or  demurrer,  but  a  litde 
of  each ;  the  various,  and  discordant  opinions  of  $ome  eminent 
men ;  that  it  was  impossible  the  forms  of  pleading  could  be  pei^ 
mitted  to  stand  as  altered  by  those  reported  cases ;  and  that  whea 
the  question  came  for  decision  it  would  be  infinitely  better  4o 
decide,  that  the  objection  to  discovery  should  be  made  bf  plea 
rather  than  by  answer,  {y) 

The  inconvenience  of  this  new  mode  of  pleading  is,  thtft  the 
defence  is  not  judged  of  by  the  court,  in  the  first  instance^  as  it 
would  be,  if  it  were  presented  in  the  regular  form  of  a  plea ;  but  is 
brought  on,  in  the  shape  of  exceptions  to  the  answer,  assuming  a 
new,  and,  in  this  respect,  a  different  form,  more  indefinite  and 
more  expensive.  By  a  plea,  the  defendant  puts  in  issue  a  single 
fact,  or  several  facts  constituting  one  defence  admitting  all  the 
other  facts  of  the  bill,  and  upon  that  the  parties  go  to  trial ;  if  it 
is  found  for  the  defendant,  the  bill  is  dismissed ;  if  for  the  plain-, 
tiff  he  has  a  decree ;  or  previously  thereto  further  inquiry  is  directed, 
if  necessaiy.  But,  in  this  new  mode,  the  defendant  answering 
just  what  he  chooses,  issue  cannot  be  joined  on  the  single  fistct  sup* 
posed  to  be  the  bar ;  but  the  plaintiff,  if  he  replies,  must  reply  tx^ 
the  answer  as  he  finds  it ;  and  must  go  into  long  expensive  proof 


<x)  Cooth  «.  JaekBOD,  e  Ves.  87 ;  Rowe  v.  Teed,  15 1^.  876 ;  Oirene  v.  Odder, 
S  Deeaa.  172.«-.(y)  JUndal «.  Head,  Hard.  188 ;  Selby  v.  Selby,  4  firo.  C.  C.  IS . 
IMIir  V.  HoBtiagfield,  11  Yea.  SSS ;  Fanlderv.  Stuart,  UVee. SOS;  Shaw  e.  Chiiif,' 
11  Ves.  806;  Rowe  0.  Teed,  16  Vet.  877;  Somerrilie  v.  Maekay,  IS  Yes.  887. 
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Upon  a  great  variety  of  fafcto,  ^vhich  is  an  unnecessaiy  vexatious 
bartbeo  thcoivn  upon  iim.  (z) 

If  tbe  late  cases,  it  is  said)  as  far  as  they  are  authorities,  (a) 
ntimating  by  that  turn  of  expression  a  doubt,  whether  they  ought 
to  be  really  so  considered,  have  established  these  exceptions  to  this 
rale ;  then  it  would  seem  to  foUow  as  a  necessary  consequence, 
that  the  negatioB,  or  new  matter  relied  on  in  the  answer,  to  pro- 
te^  tbe  defendant  from  discovery,  must,  at  least,  be  brought  for- 
ward by  the  answer  as  distinctly  as  if  it  had  been  pleaded,  (i) 
And  also,  that  all  the  facts  stated  in  the  bill,  not  covered  by  this 
fefm  of  defence,  should,  as  in  the  case  of  a  plea,  be  admitted  to 
enable  the  plaintiff,  at  the  hearing,  to  obtain  a  final  decree  for  sot 
much  as  was  admitted,  and  sustained  in  opposition  to  the  defence 
act  up  ^  in  case  a  further  discovery  might  not  be  necessaiy.    But, 
aa  to  all  these  matters,  the  new  mode  of  proceeding  is  enveloped  in 
daidaiess  and  uncertainty.    Apparently  aware  of  the  difficulties 
into  which  the  plaintiff  would  be  thrown,  in  case  the  defendant 
should  fiiil  to  sustain  his  defence  in  this  form ;  it  is  said  in  one  of 
thoae  cases,  that  if  such  matter  should  be  found  against  the  defen- 
dant, he  may  be  examined  upon  interrogatories  to  discover  his 
knowledge,  (c)    But  what  weight  is  to  be  given  to  the  answers  to 
thobe  intanrogatories ;  and  to  what  points  are  they  to  be  directed  ? 
A  plea  places  the  case,  and  its  several  parts,  in  a  clear,  definitive 
eonditioii;   but  this  new  fashioned  defence  distinctly  specifies 
nathing. 

After  passing  over  this  review  of  the  subject,  and  considering 
how  the  law  is  chained  together,  and  how  important  it  is  to  pre- 
serve its  consistency  and  harmony  as  a  whole,  and  in  its  several 
parts ;  and  that  the  genius  of  all  our  institutions  requires,  that  no 
excrescences  should  be  allowed  to  fasten  upon  and  mar  their  sim- 
pGcity;  or  retard  their  operations,  and  impose  any  unnecessary 
burthen  up<»i  a  citizen  who  desires  to  obtain  the  benefit  of  them, 
it  does  seem  to  me,  that  this  new  course  of  proceeding  can  have 
no  claim  to  the  favourable  consideration  of  this  court.  Besides, 
the  Court  of  Chancery  of  Maryland  is  a  judicial  structure  as  little 
oemplicated  as  an  institution  of  the  land  can  well  be  made.  It  is 
lumbered  up  with  no  useless  ofiicers ;  and  its  forms  of  proceeding 
have  been  almost  entirely  divested  of  every  thing  which  would  in 

I-       ■  I  ■■      !■  "■  am  11    I    .1      I.      ■!  I  I  I        II.  ■    II  .    I      I       I  !■!  I  ^    11.     !■. 
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any  manner^  needlessly  or  expetitiyely  impede  its  c(Mtirse«  Its 
movements,  regulated  by  well  settled  principles,  are  calculated,  hj 
tbe  easiest  modes,  to  bring  the  substance  and  merits  of  the  matter 
m  dispute  distinctly  before  it ;  and  to  carry  a  case,  with  the  least 
possible  circuity,  directly  forward  towards  a  final  determinatioD* 
But,  if  this  new-fangled  mode  of  pleading  were  allowed,  the  sim- 
plicity of  our  forms  of  proceeding  would  be  materially  broken  in 
upon,  and  confused  ;  great  additional  expense  incurred ;  new  dfr* 
lays  produced ;  and  a  case  which  had  been  moved  forward  as  to  g 
final  hearing,  upon  the  matter  in  avoidance  alleged  in  Ike  answer; 
if  it  was  not  sustained,  would  be  turned  back  to  be  investigated 
anew  upon  interrogatories  propounded  to  the  defendant^  and  then 
again  brought  to  a  final  hearing  upon  them.  The  consequences 
wotdd  be  most  seriously  injurious,  if  not  destructive  of  the  ulililj 
and  value  of  this  court. 

Upon  the  whole,  it  appears  to  me,  from  the  fairest  and  ttost 
mature  consideration  I  have  been  able  to  bestow  upon  those  adjn- 
dications,  which  have  in  any  manner  sanctioned  th^e  negative  oi 
affirmative  exceptions  to  the  ancient  general  rule^  that  a  defendant, 
who  submits  to  answer,  must  answer  as  fuUy  as  the  bUl  requires, 
kave  autiiorized  a  departure  from  it,  which  cannot  nor  ought  not 
to  be  approved  and  followed.  And  consequently,  that  this  general 
rule  must  be  allovred  to  stand  for  the  government  of  proceedings 
ki  this  court,  without  any  exception  whatever ;  for  I  do  not  eon- 
sider,  that  the  assumed  foundations  of  the  rule,  or  its  modificatioas 
and  qualifications  as  they  have  been  explained,  can,  witk  any  de- 
gree of  propriety,  be  regarded  as  exceptions  to  Us  application  and 
operation  in  any  case. 

On  bringing  the  several  answers  of  the  defendants  to  the  lest  of 
this  general  rule,  it  will  most  clearly  appear,  that  they  are  certainljf 
defeetire  and  insufficient  to  tbe  full  extent  designated  by  the  ex- 
ceptions taken  to  them*  Those  exceptions,  must  therefore  be 
sustained. 

The  investigation  called  for  by  the  plaintifTs  exceptions,  and  the 
disposition  which  has  been  made  of  them,  will  be  of  service  in  the 
consideration  of  tlie  next  questbn  that  now  stands  for  judgment; 
and  that  is,  whether  these  answers  are  such  as  will  entide  the 
defnidant  to  a  dissolution  of  the  injunction? 

Although  these  answers  have  withheld  the  discovery  asked  for 
by  the  InII  ;  yet  they  have,  in  oaa  sense,  most  positively  denied  all 
its  equity ;  that  is,  in  the  seAse  in  which  it  might  be  said  tb  have 
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been  denied  by  a  demurrer,  or  a  plea ;  but  taken  in  another  point 
of  yiew^  they  have  expressly  admitted,  or  not  denied  the  facts  of 
the  case  out  of  vhich  the  plaintiff's  equity  arises.  The  facts  ot  a 
plaintiff's  case  on  which  his  injunction  rests,  may  be  materially 
difierent  firom  those  of  his  whole  case  on  which  be  founds  his 
daim  to  relief,  (d) 

Hence  an  answer  may  hare  denied  aU  the  facts  on  which  the  m- 
jnnction  rests,  and  yet  be  entirely  insufficient  in  all  other  respects. 
Bat,  may  an  injunction  be  dissolved  on  the  coming  in  of  an  an* 
swer  which  is,  in  this  respect,  insufficient  ?  If  it  can,  then  it  will 
be  enough  for  the  court,  on  a  motion  to  dissolve,  to  direct  its 
attention  chiefly  or  exclusively  to  so  much  of  the  bill  and  answer 
as  speaks  of  the  fects  on  which  the  injunction  rests.  But  suppose 
the  rale  to  be  otherwise ;  and,  that  it  requires  the  answer  to  be  in 
all  respects  unexceptionable,  then,  upon  a  motion  to  dissolve)  the 
court  ought  not  to  confine  itself  altogether  to  the  considaation  of 
those  facts  which  produce  the  equity  on  which  the  injunction  rests, 
but  must  comprehend  the  whole  case  as  laid  before  it  by  the  bill 
and  answer ;  so  far  as  the  answer  is,  or  ought  to  be  responsive  to 
the  biQ.  There  is  yet  a  third  aspect  in  which  this  sul]ject  may  be 
viewed.  An  answer  may  be  in  all  respects  unexceptionable ;  and 
admitting  all  the  facts  stated  in  the  bill,  it  may  positively  deny  tXt 
its  equity,  in  the  sense  of  a  denial  by  a  plea  ;  by  shewing  matter 
m  avoidance  ;  which  if  taken  for  true  will  operate  aa  a  bar.  Is 
the  couit,  on  a  motion  to  dissolve,  to  take  the  answer  for  true  as 
to  matter  in  avoidance ;  as  well  as  in  regard  to  allegations  respon* 
sive  to  the  bill?  If  it  must,  then  the  question  will  be;  hoWi 
stands  the  equity,  taking  the  whole  case  represented  by  the  defen*- 
dant,  as  opposed  to  that  shewn  by  the  plaintiff? 

These  are  important  distinctions  as  regards  a  motion  to  dis- 
solve ;  since  it  is  perfectly  clear,  that,  in  almost  every  case^  the 
result  would  vary  according  as  the  one  or  the  other  of  these  three 
modes  of  considering  the  subject  should  be  adopted. 

In  England  there  appears  to  be  several  modes  of  obtaining  and 
dissolving  an  injunction;  and  each  of  them  seems  to  differ  in 
some  particulars  from  that  pursued  in  this  state. 

After  an  injunction  has  been  granted  before  answer,  it  is  said^ 
that,  according  to  the  English  course  of  proceeding,  the  defendant 
may  obtain  ani  order  to  have  the   injunction  dissolved  on  the 


(d)  Hunt  V.  Thomas,  2  Anst.  585, 691 ;  Doe  9,  Koe,  1  HoplcB^SIS. 
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coming  in  of  the  answer  unless  cause  shewn.    The  sole  object  of 
which  order  nisi  is  to  give  the  plaintiff  time  to  see  whether  the 
answer  is  correct  and  sufficient  or  not.    Under  this  order  the 
plaintiff  may  shew  for  cause,  that  the  answer  is  impertinent  or 
scandalous ;  and  if,  upon  reference  to  a  master,  it  is  reported  not 
to  be  so,  the  injunction  is  dissolved ;  but  if  otherwise,  the  imper« 
tinence  may  be  expunged,  and  the  plaintiff  may  then  shew  excep- 
tions for  cause ;  or  he  may  shew  cause  upon  the  merits,  (e)    Khe 
shews  cause  upon  the  exceptions,  and  cannot  maintain  them,  there 
is  no  cause  shewn,  and  the  injunction  is  gone ;  (f)  and,  on  shew- 
ing cause  upon  the  merits,  if  the  answer  denies  all  the  circum- 
stances upon  which  the  equity  is  founded,  the  universal  practice  is 
to  give  credit  to  the  answer,  and  the  injunction  is  dissolved  upon 
the  credit  given  to  the  answer  for  that  purpose,  {g)    If  a  plea  is 
ordered  to  stand  for  an  answer,  with  liberty  to  except,  the  defen- 
dant may  move  to  dissolve,  in  like  manner  as  on  the  coming  in  of 
an  answer.  (A)    But,  if  his  demurrer  or  plea  is  sdlowed,  he  maj 
move  to  dissolve  absolutely  in  the  first  instance ;  (i)  or  the  better 
opinion  seems  to  be,  that  upon  the  allowance  of  the  demurrer  or 
plea,  the  injunction  is  gone  at  once  without  any  motion  to  dis- 
solve, (j)    From  which  it  appears,  that,  according  to  the  English 
eourse  of  proceeding,  on  a  motion  to  dissolve,  a  demurrer  or  plea 
allowed,  and  an  unexceptionable  answer,  denying  the  equity  of  the 
bUl,  stand  upon  the  same  footing ;  and  that  the  whole  answer,  as 
well  that  which  is  responsive  to  the  bill,  as  that  in  which  new 
matter  is  advanced  in  avoidance,  is  taken  for  true,  credit  is  then 
given  to  it  for  every  fact  it  asserts,  and  it  is  taken  to  be  in  all 
respects  correct  and  sufficient. 

Hence  the  intimate  connexion,  according  to  the  English  prac- 
tice, between  exceptions  to  the  answer,  and  a  motion  to  dissolve ; 
the  fate  of  the  one  almost  always  involving  that  of  the  other.  And 
hence,  too,  the  propriety  of  the  expressions,  so  often  found  in  the 
English  books,  that  if  the  answer  contains  a  sufficient  defence  to 
the  case  stated  in  the  bill,  the  injunction  will  be  dissolved ;  (k) 
and  of  shewing  cause  on  the  merits,  or  equity  of  the  case  con- 
fessed in  the  answer ;  (/)  and  that  the  defendant  has  answered  and 


(«)  Eden  Iiy.  71,  73.— (/)  Bishton  ».  Birch,  2  Ves.  &  Bea.  42 ;  Lacy  v.  Hornby» 
2  Ves.  &  Bea.  292.— (g^)  Eden  Inj.  80.— (A)  Eden  Inj.  70.— (»)  Mason  v.  Mumy,  2 
INek.  886;  Hant  v.  Thomas,  2  Anit  S85.— (/)  Traven  p.  Stafford,  2  Ves.  20.— 
(i)  EdMi  leg.  S6.-*-(l)  Bden  Ii^.  78. 


denied  the  whok  ^cfiiH^  of  the  bill,  (m)  These  phrases  are  stf- 
fideody. explicit  ia  xekitoct  Xo  the  £ogUsh  ])racticey  accordiog.to 
phicb)  a$  to.  points  of  iact,  an  aiisvp;er  like  a  plea  has  then  credit 
(iifoughout  for  all  it  ayera ;  and  no  distinction  is  then  made  be* 
inceea  matters  responsive  and  in  ayoidanc^.  But  in  reference  to^a 
practice  which  recognizes  the  distinctions  that  have  just  beeo> 
diawti  between  the  case  stated  in  the  bill  npon  which  the  injuno* 
tioia  rests;  the  case  wade  by  the  bill  as  a  ground  for  the  relief 
prayed ;  and  the  case  presented  by  the  answer  including,  both 
matter  responsive  and  in  avoidaxuse^  they  are  exceedingly,  attbi** 
guoua. 

One  of  the  articles  of  impeadunent  against  Cardinal  Woolsey 
was,  that  he,  as  Chancellor,  had  granted  injunctions  withont  any 
ViU  being  put  in.  (n)  And  Lord  Bacon,  in  reply  to  the  king's 
iimtractiensy  pledged  himself  not  to  grant  injunctions  on  the  mejqe 
statement  of  the  bill^  but  only  on  matter  confessed  by  the  defen- 
dant's answer;  unless  called  for  by  pressing  circumstances,  (e) 
After  wjiich,  it  was  declared,  by  a  statute  which  is  in  force  here, 
that  BO  subpana  or  any  other  process,  except  injunctions  to  stay 
waste  or  proceedings  at  law,  should  be  granted  before  a  bill  was 
filed,  (p)  B\U,  duriog  the  provincial  government,  it  appears  U> 
have  been  the  practice  to  grant  an  injunction  to  stay  proceeding,  at 
lawy  before  the  filing  of  the  bill ',  upon  a  petition,  briefly  stating  the 
^ircuraataoces ;  and  that  too,  as  it  woukl  aeem,  without  any  afl&- 
dai^t,  or  other  evidence  of  the  truth  of  the  matters  so  stated.  In 
whl^  case  the  pe^tition  prayed  an  injunction  until  the  matter 
coial4  be  heard  oa  a  bill  to  be  filed,,  setting  forth  the  facts  more  at 
large ;  and  the  bill,  afterwards  filed,  prayed  a  continuaace.  of  the 
ii^uaction  as:  granted,  {q)  This  coujbm  of  proceeding. was,  no 
doubt,  adopted  on  the  ground  of  analogy  to.  the  English  mode  of 
gicaating  an  iiyunction  in  some  cases  Jfor  a  similar  purpose  on  aii 
affidavit  stating  the  facts  of  the  case  before  the  filingiOf  the  bill,  (r) 
But  I  have  met  wiith  no  instance  of  this  kind  since  Iheiestablishir 
iuent  oi  the  republic. 

According  to  the  present  course  of  proceeding,  ia  this  eoustt 
there  is  but  one  mode  of  obtaining  an  original  injunction;  and 
that  is  by  a  bill.     To  lay  a  proper  foundation  for  an  injunction,  the 


(m)  Forum  Rom.  196  ;  2  Hard.  Prac.  Cha.  263.— (n)  4  last.  92^(o)  Park  W^ 
Co.  Cba.  82.— (;i)  4  Aon,  ch.  16^  s.  22.— (9)  PoweU  v,  Speake,  1760^ par  Shaxp, 
ChanceUor.— Chancery  Proceedings,  lib.  X).  D.  No,  J,  S3.— (f )  Edep,  Ixy,  36^  231. 
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UH  should  s«t  fi)rtb  a  case  of  plain  ligkt,  9Ad  a  pdiafela  dai^ar 
dttt  the  right  would  be  defeated  without  the  interpositioa  of  thig 
ooiirt ;  (#)  or  it  ehwhi  appear,  thai  the  quealioa  was  impoitaut 
and  doubtful ;  (t)  and  the  tmdi  of  the  facta  should  be  verified  by 
an  afidofit  vrbieh  is  uiuaHy  made  by  the  plaiatiff  himself^  or  by 
one  of  the  pkintiffii  if  there  be  more  than  one.  That,  however,  ia 
not  essential ;  for,  I  hare  granted  an  iA}un€tion  when  the  bill  was 
sworn  to  by  an  egeot  of  the  plaintiff  who  was  privy  to  the  trans^ 
action,  the  plaintiff  being  a  foreigner  and  resident  abrbad.  (u)  In- 
deed, an  affidavit  of  any  .one  does  not  appear-  to  be  indiispeoaably 
necessary ;  if  documentary,  or  any  other  kind  of  evidence  be  pro- 
duced, sufficient  to  eause  belief,  and  to  induce  the  court  to  tnisi 
the  bill  for  the  truth  of  its  statements,  (to) 

Having  thus  far  placed  confidence  in  the  biU,  that  confidence 
win  not  be  withdrawn  until  the  conung  in  of  the  answer,  in  wlueh 
thie  defendant  is  expected  to  respond  clearly  and  distinctly  to  all 
those  facts  stated  in  the  bW,  producing  that  equity  on  whioh  the 
injunction  was  awarded.  In  one  case,  reported  among  the  Eng- 
lish B^udioations,  it  is  kid  down  as  a  general  rule,  that  where  a 
plain  equity  set  fetth  by  the  bill  is  admitted  by  the  answer ;  but 
endeavoured  to  be  avoided  by  another  facti  the  iajunctioD  shall 
alwajMi^  be  continued  to  the  hesring.  (x) 

This,  unquestionably,  is  the  rule  by  which  this  court  is  governed 
on  a  oiotion  to  dissolve,  made  on  the  ooming  in  of  the  answer.  It 
appears  to  me  to  be  according  to  tiie  reason  of  the  thing;  (y)  and 
I  am  much  inclined  to  believe^  that  this  very  case  has  been  mainly 
instnuaental  in  establishing  that  rule  in  this  court.  But  it  is  not 
mentioned  in  any  English  abridgment,  digest,  compilation,  er 
book,  other  than  diat  book  wherein  it  is  reported ;  which  Lofd 
Mansfidd' absolutely  forbid  from  being  cited ;  declaring,  that  there 
was  not  one  case  in  it  which  was  right  throughout  (z)  Hence 
there  b  reneon  to  bdieve,  Aat  although  this  case  must  be  admitted 
as  right  throughout  here,  it  may  not  be  deemed  so  in  England,  (a) 

In  this  court,  the  question  presented,  on  a  motion  to  dissolve, 
on  the  coming  in  of  the  answer,  is  not  one  which  idways  or  neces- 


(t)  Anoayiiimit,  1  Ycrn.  ISO ;  The  Stete  of  G«oigia  r.  Bnikford*  S  Dall.  408.— 
<i)  Mmtun  V.  OiUMpte,  11  Ym.  SSS^«)  Dmldp  v.  Hurisoii,  IS  Seplembv. 
ISaS.— (w)  Scbermehorn  «.  L'fifpenasse.  2  Dtli.  8S4.— («)  AttMi  v.  CabauH, 
Banuodifton  Cb.  Rep.  S71.— ^)  Mintorn  r.  Sajmoiir,  4  Mia.  C.  C.  iSSj 
(t)  Zoadi  V.  WoototoD,  S  Bair,  114S,  n.;  Boudaan  v.  Jackson,  2  Ball  &  Bea. 
ass.— («)  WiWams  v.  HaU,  1  Bland,  1S5,  n. 


sariljriDVfilTes  the  merils  of  die  'vpfiole'caae,  as  ftet  ferlli  in  4fae  Mtt; 
it  maj  be,  and  notniiifeqiieiitly  is,  much  naaower ;  bacaose  Aii 
eoort  recogniees  the  difttinctioos  between  the  case  on  which  the 
iojnnctioB  rests ;  the  material  head  of  equity  which  entitles  the 
phiiAttff  to  an  injunction ;  (6)  und  that  wtiioh  forms  the  whok 
foundation  of  his  prayer  for  reKef ;  which,  although  often,  are  not 
necessarily  one  and  the  same  case ;  and  therefore,  this  ^estion, 
on  a  motion  to  dissolve,  properly  extends  only  to  the  equitable 
grounds  of  the  injunction  and  no  ftiftber.  (e) 

If  the  answer  expressly  denies  all  the  facts  stated  in  the  biQ,  or 
sncli  a  matmal  pait  of  then  as  leaves  not  enoagh  to  famish  an 
eqaUaUe  foundation  for  the  injunction,  it  must  be  dissolred*  Ity 
on  the  other  hand,  the  defendant  does  not  deny,  or  omits  to  re- 
spond to  those  facts  which  constitute  the  case  on  which  ihe 
injimetioD  rests ;  it  must  be  continmd.  Hence,  no  matter,  ad^ 
Taneed  by  way  of  avoidance  in  the  answer,  is  to  have  any  weight 
on  a  motion  to  dissolve,  any  more  than  if  it  had  been  adduced  in 
die  fona  of  a  plea.  Such  matter  in  either  shape,  if  sustained  by 
proof,  or  admitted  by  setting  the  case  down  for  final  decision  im 
bin  and  answer,  may  be  a  sufficient  defence  at  the  hearing,  but  H 
cannot,  in  either  of  those  modes,  be  shewn  as  cause  for  dissolving 
the  inj  unction  on  an  interlocutory  motion  made  for  tint  purpose,  (d) 


{b)  1  Fowl.  Ezcli.  Vn.  aSS.— -(e)  Doe  v.  Roe,  1  Hopk.  Rep.  276.— *(tf)  SimMQ  v. 
Baa«,  14  Joto.94;  Skinnar  v.  White,  17  John.  867. 

JIkabd  9,  WiLUAMS.— In  an  actx>Q  brought  by  the  State  for  tho  use  of  the 

Tmsteei  of  the  Poor  of  Anne  Arundel  county,  upon  a  collector's  bond,  he  beings 

dead,  aigunst  his  sureties  fer  not  having  paid  over  the  money  which  had  been  as- 

aeased,  aad  vnm  eoHected  by  him  for  the  use  of  the  poor,  a  judgOMnt  was  obtained  ia 

the  Geotial  Court  at  May  teim»  1796,  to  be  leleased  on  the  payment  of  ^277  10«.  7%d. 

eiixnot  aieney,  with  interest  of  ten  per  cent,  from  the  1st  of  October,  1760,  and 

cosb.   These  trustees  were  made  a  body  politic  by  the  act  of  1768,  ch.  26.    And 

tbe  eoBedor's  bond  was  given  under  the  act  of  October,  1780,  ch»  M,  (Hanson's 

Lawi^)  by  which  it  is  provided,  that,  ia  case  the  coUector  shall  ftil  to  pay  tlie 

moneys  ooUeetad,  his  bond  may  be  put  in  suit,  in  which  proceedings  may  be  had  to 

compel  payment  of  the  money  due  with  an  interest  of  ten  per  eent,^  from  the  4ay 

i^pointed  fbr  payment,  (1794,  ch.  68,  «.  2,  a  similar  provition  except  that  only  eig 

per  «0il  UUhe  reeoNTML)    The  defendants  at  law,  Matthew  fieanl  and  others* 

filed  this  bin,  alleging,  that  the  trustees,  James  Williams  and  others,  had  not  given 

to  their  principal,  the  late  collector,  all  the  credits  to  which  he  was  entitled ;  and 

that  the  trafteee  had  not  been  legally  elected ;  and,  therefore,  they  were  neither 

eatittsd  lo  sae  for  or  veceire  the  moneys  collected.    Whersapon  they  prayed  an 

i^oBction,  which  was  granted. 

Tlie  defendanta  answered,  and  the  case  was  bronght  on  for  a  final  hearing. 

li<&  JforcA,  1800.— HJLNSoa,  CKonccOor.— This  caase  being  sabmltted  on  the  bill, 
answer  and  exhibits,  the  same  were  by  the  Chancellor  read  and  considered. 
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the  court,  bn  each  a  motion,  gives  credit  to  the  answer  only  so 
ht  as  it  is  responsive  to  the  case  stated  bj  the  biK  on  'wfaieh  the 

The  injunction,  in  this  c&afte  issued,  was  granted  merely  on  tbe  gfound  of  tlie 
•cmaplaiiittt's  statinf  lyteself  to  be  liable  to  be  ezeonted  9kUw  lor  inacb  taw^maotf 
Iban  was  fairly  due.  Aa  to  the  other  ground  stated  ta  the  biU»  ?i%:  tliat  there  vfis 
no  just  foundation  for  the  judgment  at  law,  the  Chancellor  long  siiice  gave  bis 
opinion,  that  if  this  be  the  case  the  complainant  ought  to  have  availed  himself  of 
the  point  in:  the  Gteneral  Ceurt 

The  Chancellor  perceives  not  the  leaft  foaadatiop  forielief  in  ibis  fourt ;  exe^ 
what  is  stated  by  Williams,  the  defendant,  viz :  the  payment  to  him  of  iifll2  10s. 
by  Mrs.  Howard,  Slc.  For  this  sum  the  complainant  is  certainly  entitled  to  credit 
•  On  the  whole  it  is  Dscmc vd,  that  Ifte  injenctfon,'  in  Ihis  eause  Issited,  be  mull  it  ii 
hereby  declared  to  btf  dissolved  (  provided»  that  net  more  be  levM  bf  eneeatieo  it 
law  against  the  complainant  by  the  defendants,  than  the  sum  of  tbi^ee  liandred  and 
thirty  pounds  fifteen  shillings  and  eleven  pence,  with  the  legal  interest  of  six  per 
centum  thereon,  from  the  first  day  of  October,  seventeen  hundred  and  ninety-six, 
until  the  time  ef  levying  or  payment.  It. is  forther  Dicned;  that  eaofa  party  '*<*<' 
the  propef  costs. 

In  stating  the  account  the  Chancellor  has  charged  ten  per  cent,  interest  to  May  1st, 
1796,  as  the  date  of  the  judgment.  The  aggregate  sum  is  ef432  9s.  Sd.  and  six  per 
cent  as  d^lO  16s.  8d.  is  charged  thereon  to  October  1st,  1706,  when  credit  is  giwa 
for  the  payment  as  sUted  by  the  aaewer  of  t^lia  lOe.  It  is  the  balance  wnXk  ietfr* 
rest  of  sir  per  cent,  which  is  to  be  levied.  It  did  not  appear  to  the  Chancellor,  thai 
the  len  per  cent,  could  be  charged  after  judgment ;  but  that  whatever  was  due  at  the 
time  of  the  judgment  should  form  a  principal  on  which  six  per  cent,  only  should  be 
charged.    {Oammond  v.  Bammand,  2  Blmdt  870.) 

The  following  is  the  statement  made  by  the  Chancellor: 

October  1st,  1790,  principal  sum  due, ^^277  10s.    7M. 

May  1st,  1796.    Date  of  judgment,  interest  thereon  of  10  per  cent.    154  I9t.    dU- 


•^^ 


Total,                .        .    ^32    9f.    dd, 
October  Ist,  1796»  interest  of  six  per  cent 10  16c.    Sd. 


«•» 


£443    6s.  11  d. 

By  cash, 112  10s.    Od. 

■  1 1       I 

^6880  15s.  ltd 

.  N.  B.  This  case  was  submitted  for  ftnal  decmon  on  the  tnll,  amwer  and  exkilnU. 
So  that,  in  fact,  no  defence  against  Williams'  claim  has  been  made.  And  the  an- 
swer, according  to  the  established  principles  of  this  court,  is  to  be  taken  for  truth; 
and  the  allegations  of  the  bill  on  oath,  although  sufficient  for  obtaining  the  injunc- 
tion, in  the  first  instance,  avail  nothing  on  final  hearing.  The  Chancellor  makes 
this  remark  for  the  satisfaction  of  the  complainant,  who  thought  proper  to  send  him 
a  private  letter  relative  to  the  suit ;  and  which  letter  could  not,  with  propriety,  have 
any  influence  on  the  mind  of  the  Chancellor ;  who,  in  all  cases,  is  to  decide  from 
the  bill,  answer,  and  proofs ;  and  not  from  the  bare  allegations  of  the  parties.  There 
is  one  remark  which  might  have  been  properly  made  in  the  decree.  The  answer 
'states  a  debt  due  to  Williams,  on  his  private  account,  as  well  as  the  debt  due  to  the 
trustees ;  and  it  does  not  appear,  that  Mrs.  Howard  directed  the  application  of  her 
payment  to  be  made  to  the  latter  debt.  It  does  not  then  appear,  that  Williams  did 
otherwise  than  right  in  making  the  application  to  his  own  claim,  as  any  other  man 
might  honestly  have  done  in  his  case— M.  S. 
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injimelkiD  wss  giantedi  aad  no  fiirtlier.  And  Ike  confidence  k 
bad  reposed  m  the  bill  will  not  be  shaken,  unless  it  is  fully 
answered,  and  its  truth,  is,  in  point  of  fact,  materially  denied. 

An  answer  should  always  be  sworn  to  by  the  respondent ;  for  it 
is  only  the  answer  of  hiaa  who  swears  -  to  it,  although  it  may  pur- 
port to  be  the  answer  of  others.  The  statement  or  denial  of  fiicts 
within  the  defendant's  own  knowledge  should  be  made  distinctly 
and  pomtively ;  or,  at  least,  as  much  so  as  his  recollection  wiU 
admit.  But- if  the  defendant  be  charged  in  a  representatire  charac- 
ter, such  as  that  of  an  executor,  he  may  answer  on  his  belief,  and 
shew  such  pregnant  circumstances  as  the  foundation  of  that  bdief 
as  to  induce  the  court  to  adopt  and  act  upon  it.  (e) 

It  is  no  objection  to  the  validity  and  efficacy  of  an  answer,  in 
this  respect,  that  the  defendant  is  iniamous,  or  a  negro ;  and,  as 
8ueh,  an  beompetent  witness  in  ordinary  cases ;  his  answer  must, 
notwithstanding,  have  full  credit  allowed  to  it ;  since  the  plaintiff, 
by  calling  him  into  court,  has  given  him  a  competency  to  this 
extent  for  the  purpose  of  defending  himself  and  protecting  his 
property ;  {/)  if  it  were  otherwise,  in  all  cases,  where  a  bill  or 
answer  is  required,  by  the  rules  of  the  court,  to  be  verified  by  an 
affidavit  of  the  party  himself,  as  he  would  be  incapable  of  comply- 
ing with  the  rule,  he  would  be  denied  the  benefit  of  justice,  and, 
in  efifecf,  placed  in  a  condition  little  better  than  an  outlaw,  (g) 
Upon  similar  principles,  I  have  held,  that  where  a  corporation 
aggregate  alone  was  the  defendant,  its  answer,  under  seal,  was 
admitted  and  credited  as  if  made  on  oath ;  because  it  could  not 
answer  in  any  other  way ;  and  the  plaintiff  by  so  caOing  for  its 
answer,  had  tacitly  admitted  its  sufllciency ;  and  because  without 
Its  being  allowed  all  the  effect  of  an  answer  on  oath  the  corpora- 
tion could  not  protect  its  property.  (A)  The  facts  stated  in  the 
biH,  and  those  responsive  thereto,  as  set  forth  in  the  answer,  are 
poised  against  each  other ;  and  so  far  as  they  are  contradictory, 
those  of  the  answer,  being  always  allowed  to  preponderate,  the 
kifoactiott  is  dissolved  or  oontinued  accordingly,  (t) 

CanyiDg  with  us  these  principles  and  rules  to  the  consideration 
of  the  answers  of  these  defendants,  and  it  will  be  seen,  that  they 

(#)  Jones  V.  MagiD,  1  Bkod,  177.— (/)  Dftyu  8c  Carter*8  case,  2  Salk.  461 ;  8.  C. 
S  Mod.  74;  Omycfaniid  v.  Barker,  1  Atk.  60 ;  Wilson  v.  Polk,  a  fru  negro,  6  No* 
vember»  ISSS.  M.  S.;  1717^  cb.  18,  s.  2.— (g)  Bowyer  v.  McEvoy,  1  BaU  &  Bea. 
5S2. — (i)  Bayaid  o.  The  Chesapeake  &  Delaware  Company,  18  October,  1828, 
Iff.  8.— (i)  Gibson  v,  Tilton,  1  Bland,  356. 
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iiti  hfm»mB9m  such  atitiirerBM  caiiy  uikw  Mjr  frMttdB, «iitMe 
them  to  a  diMolution  of  the  injanetiotu 

Whenupoa»  it  is  OtderBd^  that  the  several  etoeptioBS  to  Ihe 
usvers  of  the  defe&daiits  be  and  they  aoe  hereby  deelared  to  be 
valid;  and  the  de&ndaDts  and oach  of  theoi  aie  heiol^  eeqniaad  to 
mke  and  file  a  f«U  and  suflkient  answer  to  the  plaintii's  biU  of 
CNHnplaint  o&  or  before  the  twentieth  day  of  December  next.  And 
it  is  further  Ordered^  that  the  iqunction  heretelbiie  granted,  be 
and  the  aame  is  hereby  continued  until  the  final  hearifig  or  fiuihs 
order. 


The  defendant  Elizabtth  CUgtU  filed  a  further  aMver^  and  the 
plaintiff  put  in  a  general  r^ication ;  and  commiasiOBn  were  ianied 
to  take  testimony,  which  were  returned,  and  the  case  set  down  for 
final  hearing.  After  which,  on  the  16th  of  June,  1830»  the  plaup 
tiff  by  his  petition,  whioh,  it  was  agreedi  should  be  received  as  oa 
oalii,  sts^ed,  that  by  mistake,  the  depositions  of  two  of  his  wit- 
nesses had  not  been  taken^  that  their  testimony  ims  matcriali 
competent  and  proper ;  by  which  he  ezpoctad  to  prove,  that  the 
defendant  Jhomos  ClagtU  was  indebted  to  hun  in  th#  sum  of 
|9,000,  after  giving  him  all  due  credits ;  and  that  the  said  sum 
was  secured  by  the  saortgage  by  wiiicb  Thomas  (XagtU  and  the 
other  defendants  were  bound ;  and  he  further  stated,  that  the  testi- 
mony of  those  witnesses  had  not  been  taken,  owiag  to  a  mistake 
produced  by  another  suit  being  then  depending  in  this  court  be* 
tween  this  plaintiff  and  the  defendant  Thowu  CH$g^L  Upon 
which  a  commission  was  prayed,  fcc.  Whereupon,  it  was  Ordmd^ 
that  a  commission  issue  as  prayed,  returnable  to  the  finst  day  of 
the  then  next  July  term ;  reserving  to  the  defendants  the  right  Is 
call  tor  a  final  hearing  during  that  term. 

At  July  term,  1880,  the  case  standing  ready  for  final  hearing 
was  opened  and  acgued  by  a  solicitor  on  the  part  of  the  plaintiff; 
when  it  was  objected,  on  the  part  of  the  defendants,  ths&  tfiera  was 
no  proof  to  sustain  the  allegations  and  exhibits  of  the  biU,  thsl 
certain  notes  for  goods  sold  had  been  given  by  the  defendant 
Thoma$  Ckgett;  or  of  the  notes  which  had  been  lent  by  ^Ssfmea 
to  7%omas  Oagett*  Whereupon,  the  plaintiff  by  his  petition  on 
oath,  stated,  that  owing  to  an  oversight  and  misapprehension  of 
his  solicitors,  produced  by  their  attention  being  called  off  to 
another  cause  then  depending  here  between  biniself  and  T%oma$ 
Clagetty  the  testimony  in  relation  to  those  notes  then  exhibited 
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wAkkffMoik kftd mC bqed takeo;  aod  heUieiiAm  pnijed  that 
a  coouaiitioB  niight  be  issued  for  that  parpostL 

2Ut  Jkdy^  183a— Jk^NBy  OMneittm-.-^Oriered,  «ba«  this  otse 
stend  oovtiDiied  to  tke  acxt  ttm ;  and  that  the  plaintiff  ha?a  a 
coauusMn  ta  take  testimony  as  prayed :  Provided^  that  the  testi* 
Bony  be  tafctto,  and  the  eomiDission  retivned  on  or  before  the  finitf 
day  of  September  next.  And  it  is  farther  Ordered,  that  all  tiie 
easts  and  expense  of  the  said  commission  and  of  executing  the 
be  borne  by  the  plaintiff. 


After  the  commission  thus  granted  had  been  returned,  the  plain- 
tiff by  his  petition  on  oath,  set  forth,  that  the  deposition  of  Chatlee 
Smiikenj  a  witness  competent  and  proper,  had  not  been  taken,  by 
whom  he  expects  to  prove,  that  certain  promissory  notes  ^ven  by 
the  defendants,  and  also  certain  notes  given  by  Thomas  CXagetty 
one  of  the  defendants,  were  given  for  goods,  &c.;  and  also,  that 
certain  lesponsibilities  were  assumed  and  notes  given  by  the  plain- 
tiff to  the  creditors  of  Thomas  Clagett;  that  there  were  certain 
documents,  in  the  city  of  Baltimore,  which  it  was  deemed  impor- 
tant for  the  witness  to  prove ;  and  that  the  petitioner  had  used  all 
reasonable  diligence  to  have  the  witness  before  the  commissioners ; 
bat  could  not  do  so,  because  he  had  gone  beyond  the  jurisdiction 
of  this  court;  and  had  only  come  again  into  this  state,  since  the 
return  of  the  commission.  Upon  which  he  prayed  for  a  commis- 
sioD,  &c.  This  petition  was  submitted  on  the  part  of  the  defen- 
dants with  a  mere  denial  of  the  plaintiff's  right  to  a  petition. 

6i&  SepUmbsTj  1830. — Bland,  ChanceUar. — ^After  a  case  has 
been  set  for  hearing,  or  stands  so  according  to  the  course  of  the 
court,  no  new  commission  to  take  testimony,  or  further  time  for 
that  purpose  can  be  allowed  to  either  party,  but  by  a  special  order. 
To  dbtun  such  an  order  the  party  must  by  a  petition,  on  oath,  state 
tbe  name  of  the  witness,  without  whose  testimony  he  cannot  safely 
proceed  to  hearing ;  the  points  to  which  he  can  materially  depose ; 
and  the  reason  why  he  has  not  been  previously  examined,  if  it 
diottld  not  sufficiently  appear  from  the  nature  and  circumstances  of 
the  case,  (j)  Here,  however,  the  plaintiff  has  laid  a  sufficient 
foundaiioD  for  granting  the  prayer  of  bis  petition. 


(^*>  1 7afD.  884;  J«Hiip  v.  Daport,  Barnar.  198-;  OkUmm  v.  Carleton,  4  Bio.  C. 
C.  88  i  BattgeaioDt  v.  (The  Boyal  Excbaoge  Aflsurance  Coiiipai)y«  7  Vet.  804 ;  Men- 
«bM  v.  Madiade,  1  Goad.  Cha.  Bep.  668. 


Otfd$redy  Unit  a  oonuniB^ion.  iistte  as  pittjAd  i  tbat  ikB-.  teatiMqr 
taken  under  the  same  be  8ubject  to. all  UgaX  exceptions,  and  be 
returned  on  or  before  the  fonrth  day  of  thie.  next  teim ;  at  wiUch 
term  this  case  is  to  stand  for  bearings  But  nothing  JiereinflbaU  be 
so  construed  as  to  preclude  the  defendaata  from  asking  .a  contisiir 
ance  of  the  case  if.  deemed  necessaiy  to  take  farther  testimonj  ca 
their  part  •  

Under  this  order  a  commission  was  issued  and  testimony  taken 
and  returned  accordingly. 

30th  December  J  1830. — Bland,  Chancellor. — This  case  stand- 
ing ready  for  hearing,  and  the  solicitors  of  the  parties  having  been 
fully  heard  the  proceedings  were  read  and  considered. 

The  proofs  substantially  sustain  the  allegations  of  the  bill,  and 
leaving  none  of  the  facts  of  doubtful  credibility,  there  is  nothing  to 
be  determined  but  the  principles  of  equity  properly  arising  out  of 
those  established  facts. 

The  defendants  contend  that  the  mortgage  is  void  upon  its  face, 
to  the  extent  of  the  personalty  at  least,  as  having  been  made  by 
one  who  is  incompetent  so  to  dispose  of  it ;  and  also,  that  it  is  a 
nullity  as  against  one  of  the  grantors  who  was  an  infant  when  he 
signed  it ;  and  against  all  of  them ;  because  it  has  not  the  requi- 
site solemnity  of  such  a  contract,  that  of  having  been  recorded  in 
time ;  and  further,  that  there  is  an  implied  contract,  attendant 
upon  this  mortgage,  which  imposes  obligations  upon  Salmony  in 
favour  of  the  sureties  of  Thomas  Clageity  which  Salmon  has,  in 
various  ways,  so  disregarded  as  to  have  released  those  sureties 
from  the  incumbrance  of  the  mortgage. 

In  answer  to  which  it  is  denied,  that  any  act  of  Salmon^s  as 
here  shewn,  can  be  considered  as  having  that  operation;  and 
moreover  it  is  urged,  that  all  the  obligations  of  the  implied  con- 
tract have  been  carefully  and  effectually  preserved  for  the  benefit  of 
those  sureties,  so  that  they  can  have  no  ground  to  complain  of 
Salmon^s  acts  whatever  they  may  have  been. 

Then  passing  from  the  subject  of  the  suit,  to  the  suit  itself,  it  is 
objected,  that  the  plaintiff  can  have  no  relief  in  this  case ;  because 
the  suit  has  been  instituted  too  soon ;  and  because  to  perpetuate 
the  injunction  merely,  would  be  to  lay  the  defendants  subject  to 
the  caprice  of  the  plaintiff  without  leaving  them  any  means  of 
extricating  themselves.     These  are  the  matters  to  be  considered. 

In  taking  the  position,  that  the  mortgage  is  absolutely  void, 
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tiecaose  the  grantor,  as  tdmimstratrix,  bad  no  power  to  make  sack 
«  deed,  I  understand  the  defendants  as  mdcing  no  such  objection 
to  it,  as  a  conveyance  of  the  realty  therein  mentioned ;  and  as  also 
assuming  the  ground,  that  unless  it  can  avail  the  plaintiff  as  a  deed 
pmeeeding  from  the  administratrix,  who  alone,  among  the  grantora, 
had  the  power  thus  to  sell,  or  pledge  the  personalty,  it  must  fail  as 
to  that  altogether.  I  shall,  therefore,  as  regards  this  position, 
consider  this  deed  as  embracing  nothing  more  than  the  property 
therein  specified  as  the  assets  which  Elizabeik  ClageU  held  aa  the 
administratrix  of  WUUam  ClageU^  deceased. 

An  executor  or  administrator  is,  in  equity,  regarded  as  a  trustee; 
hut  then,  in  equity,  as  well  as  at  law,  an  administrator  is  consir 
dered,  in  general,  as  the  absolute  owner  of  the  assets  of  the 
deceased,  whether  they  be  legal  or  equitaUe,  or  chos^  in  mdiim. 
The  exerdse  of  the  powers  of  unqualified  ownership  to  a  certain 
extent  is  indispensably  necessary  to  enaUe  him  to  execute  his 
tmst,  and  to  discharge  his  duty  to  advantage,  and  also  to  prevent 
the  general  inconvenience  of  implicating  and  entangling  third  peri- 
sons  in  inquiries  as  to  the  application  he  may  propose  to  make  of 
the  money  produced  by  the  conversion  of  the  assets.  A  fair  pur^ 
chaser  lor  a  valuable  consideration  is,  in  no  way,  bound  to  see 
to  the  application  of  the  purchase  money  by  an  executor.  He  can- 
not have  the  means  of  knowing  the  debts  of  the  deceased ;  and 
is,  therefore,  absolved  from  all  inquiry  respecting  them.  Upoia 
these  general  principles,  not  even  a  creditor  of  the  deceased  is  per- 
mitted to  follow  the  assets  so  aliened ;  for  the  demand  of  a  credit 
tor  b  only  a  personal  demand  against  the  exiecutor  in  respect  of 
the  assets  come  to  his  hands,  bat  no  lien  on  the  assets.  And  a 
specific  or  residuary  legatee  can  stand  upon  no  higher  ground,  in 
this  respect,  than  a  creditor,  {k) 

The  only  qualification  of  this  general  rule  is,  where  the  transaC" 
tion  is,  in  some  way,  tabted  by  fraud.  Every  person  who  ac- 
quires personal  assets  by  a  breach  of  trust,  or  dewuittvii  in  the 
executor  or  administrator  is  responsible  to  those  entitled  nnder  the 
will,  or  as  creditors,  or  next  of  kin,  if  he  be  a  party  to  the  hfieach 
of  trust.  What  will  amount  to  a  fraud  of  this  kind  must  depend 
upon  the  circumstances  of  the  case.  It  is  said,  that  generally 
speaking,  he  does  not  become  a  party  to  the  breach  of  trust  by 


ik)  K«s»t  9.  GiSwd,  I  Atk.  4^;  McLeod  v.  DramjBood,  14  Vm.  SM  j  S,  C. 
17  Vts.  158 ;  lesoe  v.  Bobaztn,  4  Mad.  U7 ;  Power  Morg.  1S6>  note. 
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baying,  or  receiving  as  a  pledge  for  money  advanced  to  tfic  exe* 
cutor,  at  the  time,  any  part  of  the  personal  assets,  whether  specifi- 
cally given  by  the  will  or  otherwise ;  becaase  this  sale  or  pledge  is 
held  to  be  prima  fade^  consistent  with  the  duty  of  an  executor. 
Generally  speaking  he  does  become  a  party  to  the  breach  of  trust 
by  buying  or  receiving  in  pledge  any  part  of  the  personal  assets, 
not  for  money  advanced  at  the  time ;  but  in  satisfaction  of  his  pri- 
vate debt ;  because  this  sale  or  pledge  is  ftitna  facUj  inconsistent 
with  the  dufy  of  an  executor.  (/) 

In  this  case  the  administratrix  has  not  sold  or  pledged  the  assets 
of  her  intestate  for  money  advanced  to  her  by  Salmon  ;  but  she  has 
mortgaged  them  to  indemnify  Salmon  for  any  loss  he  may  sustain, 
in  the  manner  described,  from  Thomas  ClagetU  Salmon  has 
advanced  no  money  to  this  administratrix  which  she  might,  or 
might  not  have  applied  to  the  uses,  and  for  the  benefit  of  the  estate 
of  her  intestate.  On  the  contrary,  this  mortgage  is,  on  the  part  of 
the  administratrix,  a  voluntary  pledge  of  the  assets  of  her  intestate, 
^  insure  the  payment  of  the  debt  of  another.  It  is  upon  the  face 
of  it,  and  in  terms  an  application  of  the  assets  in  a  manner  wholly 
inconsistent  with  her  duty  as  administratrix ;  and  Sdmony  as  the 
grantee,  is  a  party  to  this  breach  of  trust.  This  mortgage  must, 
dierefore,  be  considered,  at  least  pri$na/aciej  in  equity  as  a  fraudu- 
lent  application  of  the  assets,  as  against  all  those  who  have  a  claim 
upon  them  as  creditors,  or  next  of  kin  of  the  intestate. 

But  there  is  here  no  creditor,  nor  any  one  of  the  next  of  kin  of 
the  deceased  who  makes  any  objection  to  this  mortgage,  or  who 
asks  to  have  it  set  aside,  on  the  ground  of  fraud,  to  let  in  his 
claim.  There  is  no  such  person  now  here  attempting  to  follow 
these  assets  for  any  such  purpose.  And  if  there  be  any  one  who 
has  an  interest  in  the  personal  property  so  pledged  independently 
of,  and  superior  to  those  bound  by,  or  who  claim  under  this  deed, 
they  are  not  now  before  this  court.  And  it  is  very  clear,  that  none 
of  these  defendants  can  be  suffered  to  impugn  their  own  deed  for 
the  benefit  of  others  not  parties  to  this  suit 

Administration  was  granted  to  this  defendant  Elizabeth  ClagtUy 
80  long  ago  as  the  year  1816,  and  she  executed  this  mortgage  on 
the  22d  of  September,  1827,  then  having  this  property  in  her  pos- 
session. It  is  not  intimated,  that  there  are  any  outstanding  debts 
due  from  the  intestate ;  and  if  these  his  children,  who  are  here  as 


(0  Keane  v.  Robarts,  4  Mad.  857;  Downes  v.  Power,  2  BaU  &  Bea.  491. 
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iWimHite,  liad .  anj  olaim  as  distribtitees,  they  have  made  nolle, 
aid  therefore,  most  be  presomed  to  have  been  satisfied.  But,  sup-. 
posiDg  they  had  not  received  any  satisfaction  for  their  respective 
dtttiibQtiTe  shares,  they  have,  by  this  their  own  deed,  completely 
hottad  up  and  mortgaged  the  whole  of  their  interest,  whatever  it 
may  be,  to  its  utmost  extent,  (m) 

Bkhard  H.  CXagett  by  his  answer  relies  upon  the  fact  of  his 
having  been  an  infant  at  the  time  he  signed  the  mortgage,  as  an 
ample  defence  for  himself.  The  faet  of  his  infancy  is  fully  estab- 
lished by  the  proofs.  He,  however,  asks  for  himself  no  more  than 
to  be  discharged  from  the  obligatory  force  of  the  deed ;  and  to  h^ve 
it  treated  as  a  nullity  so  far  as  it  is  made  the  foundation  of  any 
daim  €^mn$t  him.  But  he  makes  no  claim  of  his  distributive 
Aare  of  the  intestate's  estate  in  any  form.  He  dcms  not. allege^ 
thai  he  has  not  been  satisfied  by  this  administratrix  to  the  full 
amount  of  his  distributive  portion.  So  far  from  making  any  such 
assertion  of  his  own  individual  rights  in  opposition  to  this  deed, 
he  plants  his  defence  against  it,  apart  from  the  allegation  of  hia 
infimcy,  in  all  respects,  upon  the  same  ground  taken  by  all  the 
other  defendants.  And  consequently,  although  he  cannot,  because 
t>f  his  infiuicy,be  bound  by  the, mortgage  as  his  deed;  yet  having, 
by  his  answer,  failed  to  assert  his  right,  when  thus  implicated  and 
called  on  to  do  so,  he  must  be  considered  as  having  waived  all 
objection  to  this  mortgage  on  the  ground  of  its  having  made  any 
improper  disposition  of  his  interests  inconsistent  with  the  office  and 
duty  of  the  administratrix,  (n)  Hence,  as  Richard  H.  Ckgetiy  for 
this  reason,  can,  on  the  one  hand,  claim  no  protection  of  his  inte- 
rests in  this  suit;  so,  on  the  other;  because  of  his  infancy,  there 
can  be  no  decree  against  him.  I  shall  therefore  dismiss  t)ie  bill  as 
to  him. 

It  has  been  urged,  however,  that  although  this  administratrix 
mig^t  have  had  sufficient  power  so  to  dispose  of  the  assets ;  or 
that  the  questionable  disposition  thus  made  of  them,  had  been  fully 
affirmed  by  the  distributees ;  yet  that  the  instrument  by  which  it 
was  propoaed  to  be  effected,  not  having  been  recorded,  is,  in  that 
respect,  deficient  in  one  of  the  solemities  necessary  to  constitute  a 
ndid  mortgage. 

By  the  common  law,  to  make  a  valid  deed  certain  forms  and  cere- 
monies are  indispensably  necessary,  in  that  way,  to  manifest  the 
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iMfberate  i;HH  of  the  contracting  parties ;  and  it  is  ftdmillidy  tfal 
this  mortgage  has  all  the  common  law  reqaisites  of  K  bindmg  deed. 
Birt  the  legidative  enactments  here,  whficb  require  deeds  to  be  re< 
corded,  like  those  of  England  requiring  enrollment,  are  uniiwisally 
admitted  to  have  been  intended  to  preserTothe  evidence  of  tfaeco»« 
tract ;  and  to  prevent  the  practice  of  fraud  upon  creditors  and  par« 
chasers.  The  object  was  to  furnish  the  means  of  notice  and  a 
protection  to  innocent  third  persons,  not  parties  to  tbe  cootnMt 
It  never  has  been  held,  that  those  laws  altered  any  principle  «f 
fhe  common  law,  or  required  any  thing,  in  addition  to  the  comaMii 
law  solemnities  as  a  necessary  constituent  of  a  deed  to  secure  ths 
payment  of  money,  as  between  the  parties  to  it.  Hence,  a  deed  of 
this  kind,  as  between  the  parties  themselves,  has  always  bees 
deemed  as  vaKd  and  effectnad  without  recording  as  with  it.  And 
as  to  creditors  and  purchasers,  if  they  haye,  by  any  <Ak^T  means, 
obtained  that  notice,  which  it  was  the  design  of  recording  to  give, 
even  they  are  not  allowed  to  object  to  the  validity  and  openttiea 
of  the  deed  on  that  account.  But,  in  no  instance,  has  any  of  the 
immediate  parties  to  such  a  deed  ever  been  suffered  to  object^  that 
it  should  not  be  enforced ;  because  it  had  not  been  recorded  in  time ; 
such  an  objection  can  only  come  from  a  creditor,  a  purchaser^  a 
some  innocent  third  person  whose  interests  are  affected  by  the  deed. 
Here  there  is  no  such  third  person  beCtNre  the  court ;  the  objeoCian 
is  miade  by  some  of  the  parties  to  the  mortgage  itself;  which 
not  be  permitted ;  since  as  to  them  the  deed  is  valid  by  the 
law ;  and  in  no  way  affected,  as  a  security  for  money,  by  the 
of  Assembly  requiring  such  instruments  to  be  recorded.  There  is 
ttien,  nothing  in  this  position  taken  against  the  validity  of  the  mal- 

It  appears  that  Charles  Salmon  had  agreed  to  lend  his  credit  to 
Thomas  Clageity  by  sdling  him  goods  to  be  paid  for  «l  soine  future 
day ;  by  lending  him  money ;  and  by  becoming  bis  Surety,  in  tlie 
way  of  lending  or  endorsing  notes.  Henoe,  in  respect  to  that 
agreement,  they  stand  towards  each  other  simply  as  creditor  and 
debtor.  But,  for  the  purpose  of  securing  &i/men  agaiaet  any  hm 
he  might  sustain  by  the  credit  so  given ;  Thomm  ObfgeU  with 
Elizabeth  Gageit  and  others  mortgaged  their  propatf  to  Saimm; 


(0)  2  Inst.  674 ;  Nortlicott  r.  Underbill,  1  Ld.  Raym.  SSS ;  S.  C.  1  Mk.  ISt ; 
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nd  cttiiiiM|Hiti%,  to  tbe  extent  «r  Salmm^s  dain  for  indenuiky 
nader  the  taortgage,  be  must  be  regarded  as  the  creditor ;  Thoma$ 
a^giU  as  tbe  principal  debtor;  and  Elizabeth  ClagtU  with  the 
oiker  mortgagors  as  his  sureties*  This  is  the  situation  in  which 
the  parlies  have  been  placed  by  the  mortgage  itself;  aod  this  suit 
bfiaga  them  here  in  the  same  relation  towards  each  other.  The 
dealings  between  Salman  and  Thomas  Clagett  are  no  otherwise  of 
say  loqiortaiice)  in  this  casS)  than  as  shewing  the  consideration  on 
which  Stimon^s  claim  is  founded ;  and  that  it  is  of  some  amount ;  or 
ham  far  any  of  iSsteon's  conduct,  in  relation  to  those  fip?H^g«  may 
have  impaised  that  implied  contract  by  virtue  of  which  the  sureties 
of  Iftanuu  CJagett  have  a  right  to  have  the  intending  losa  averted 
from  tbemby  a  bill  quia  tujMi;  or  to  take  the  place  of  Salmon  in 
Older  to  obtain  reimbumement. 

It  is  univerBaUy  adautted,  wherever  tbe  relation  of  principal 
debior  and  sarety  subsists)  that  if  the  surety  pays  the  whole  debt,  h^ 
has  a  right  to  be  put  into  tbe  place  of  the  creditor  as  to  all  his 
Mmedies  for  the  recovery  of  the  debt.  This  right  of  subrogation  is 
secogniaed  in  eoarts  of  common  law  as  founded  upon  an  implied 
Qontract;  and  in  Chancery  as  resting  upon  such  a  contract;  or  af 
no  equity  propedy  belonging  to  the  case;  or  as  based  upon 
a  principle  of  natural  justice,  which  springs  into  existence  im- 
mediatdlyi  that  the  debt  Alls  due,  and  the  surety  becomes  liable 
to  be  called  on  for  psqmient.  This  implied  contract  binds  the 
ettdkoTf  a  itqwed,  by  bill  in  equity  at  the  instance  of  the 
wttetfy  to  sue  immediately  for  the  recovery  of  his  debt ;  or,  if  the 
debt  has  been  wholly  paid  by  the  surety,  to  transfer  to  him  all  his 
saenritifls ;  as  well  those  which  he  held  at  the  time  the  surety  became 
bound  as  those  which  he  may  have  since  acquired,  even  without 
Hie  prmty;  or  knowledge  of  the  surety ;  such  as  a  judgment  re- 
covered against  the  principal ;  or  a  mortgage  by  way  of  collateral 
aeovity.  The  surety,  in  such  case,  has  a  right  to  an  assignment  of 
oM  the  oeditor's  securities,  to  enable  him  to  proceed  immediately, 
in  the  same  manner,  as  the  creditor  might  have  done  to  obtain 
■nfiafartisn  or  leimbttrsement  And  therefore,  if  the  creditor, 
being  competent  to  contract,  has  by  express  agreement  enlarged 
the  day  of  payment ;  or  has,  by  his  acts,  increased  the  peril  of  the 
anvety;  or  has  parted  with  any  of  his  securities;  or  has,  in  any 
other  manner,  altered  or  impaired  the  obligation  of  the  implied 
contract,  which,  for  the  protection  of  the  surety,  is  always  associ- 
ated with  the  express  contract  as  its  inseparable  incident,  then  the 
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iuvety  is  dischargied ;  upon  the  ground,  that  M  sneh  aicti  are 
against  the  faith  of  the  implied  contract,  by  virtue  of  whichi  the 
surety  had  precisely  the  same  right  the  creditor  had ;  and  m^ist  be 
aUowed  to  take  his  place  in  all  respects ;  and  also  upon  the  ground 
that  the  creditor  is  a  trustee  of  bis  security ;  that  is,  the  bond^ 
judgment,  execution,  or  the  like,  for  all  parties  intereeted  in  it ;  or 
who  may  ultimately  resort  to  it  for  relief.  (/>) 

It  is  believed  that  the  obligation  of  private  contracts  has  been 
regiirded  by  all  civilized  people  as  of  the  highest  and  most  inviola* 
ble  sanctity ;  and  according  to  our  fundamental  law,  there  is  no 
power  in  the  land  by  which  the  Migation  of  such  contracts  can  be, 
in  any  manner,  lessened  or  impaired.  Here,  and  as  to  this  point, 
it  is  not  pretended,  that  the  mortgage  itself  has  been,  or  can  be,  in 
any  way,  stripped  of  a  single  atom  of  its  own  proper,  legal  or  equika* 
ble,  obligatory  force.  But  these  defendants,  who  stand  here  as 
sureties,  referring  to  that  implied  contract,  the  incident  of  the  mort- 
gage, to  the  full  benefit  of  which  they  are  entitled ;  urge,  that  its 
obligation  has  been  materially  impaired  to  their  prejudice;  and 
therefore,  that  they  are  discharged.  They  allege  that  its  obligation 
has  been  altered,  diminished,  or  destroyed  by  the  xircumstaxice  of 
Salmon  having  increased  their  peril  by  giving  to  Thopws  OageH 
credit  for  an  amount  greater  than  that  specified  in  the  deed ;  and 
by  having,  by  an  express  agreement  with  Thomoi  QagiUi  after  the 
debt  became  due,  enlarged  the  time  of  payment;  and  also. by  his 
having  released  a  security  he  had  procured,  by  means  of  which  he 
might,  for  aught  that  appears,  have  obtained  a  complete  satisfiactioa 
of  his  debt. 

On  behalf  of  the  sureties  of  JTwrnas  Clagttt^  it  was  contended^ 
that  their  guaranty  of  indemnity  was,  in  all  respects,  a  limited  one, 
by  which  they  not  only  intended  that  they  themselves  should  not 
be  responsible  beyond  a  specified  amount ;  but  that  Thomat  Gb- 
gett  should  not  be  credited  for  more  than  that  amount  by  Salmon; 
because  by  so  involving  him  beyond  the  specified  sum,  his  situa- 
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tion  would  be  jnendered  moiie  pSreearious,  and  tliey  would  thereby 
beeoaie  more  likely  to  be  damnified. 

If  that  was  the  mteation  of  these  suretka,  they  certaialy  have 
not  so  distkietfy  expieased  themselves  by .  this  mortgage.  That 
deed  cTideiilly  purports  to  be  a  continuing  guaranty,  not  merely 
imtil  Hie  sureties  should  think  proper  to  put  an  end  to  it,  by  giving 
notice  to  Salmon^  that  it  should  be  no  longer  continued ;  but  its 
duration  forms  an  express  part  of  the  contract  itself;  it  was  to  en- 
dure until  the  1st  of  October,  1830,  and  no  longer.  And  it  was 
not  to  exeeed  in  amount  the  sum  of  $10,000  \  thus  limiting  the 
extent  of  the  fiabSity  of  the  sureties  without  making  the  slightest 
allusion  to  the  extent  of  the  credit  which  Thomas  ClageU  might 
obtain  from  Sednum  or  any  one  else ;  or  to  the  scope  of  his  busi- 
ness ;  or  to  the  perils  and  risks  in  which  he  might  be  involved  by 
the  wide  range  of  his  commereial  concems.  The  sense  and 
aabstance  of  this  mortgage,  considered  as  a  guaranty,  comes  to 
this,  that  these  sureties  thereby  undertake  to  sustain  the  credit  of 
Tkamag  CXageii  to  an  amount  not  exceeding  $10,000,  continually 
from  that  time  until  the  1st  of  October,  1880.  It  is,  therefore,  of 
no  importance  as  regards  this  mortgage,  what  may  be  the  amount 
of  the  debt  due  from  Thomas  Clagett  to  Salmon  beyond  that  sum ; 
flinee  the  mortgage  covers  no  more  than  $10,000 ;  nor  is  it  of  any 
consequence  when,  wi&in  the  specified  period  of  time,  the  credit 
was  given  by  Salmon  to  Thomas  Oagetiy  so  it  was  given  in  the 
manner  described  in. the  deed.  The  proofit  clearly  establish  the 
&et,  that  the  liability  from  Thomas  CUgett  to  Salman  was  incurred 
in  the  mode  specified  by  the  deed ;  therefore,  I  am  of  opinion, 
that  there  is  no  foundation  for  this  objection.  (;) 

It  has  also  been  insisted,  that  the  credit  has  been  extended,  and 
the  time  of  payment  enlarged,  by  the  agreement  of  the  26th  of 
May,  1838.  Whether  -that  can  be  so  considered  must  depend 
upon  what  shaD  be  deemed  the  true  meaning  of  the  mortgage. 

I  take  the  sense  of  that  contract  to  be,  that  iShbnon,  upon  the 
fiuUi  €t  the  prop^ty  so  pledged  to  him,  agreed  to  lend  his  credit 
to  Thomas  Qageit  during  a  certain  time,  and  to  a  specified  amount. 
The  sole  object  of  that  deed  was  to  obtain  for  Thomas  Clagett  such 
a  credit ;  but  if  the  mortgage  might  have  been  foreclosed,  at  any 
tiiAe,  to  enforce  payment  for  any  parcel  of  goods  sold ;  and  of 
eveiy  sum  of  money  lent  by  Salmon  to  Thomas  Chxgeltj  as  it  be- 


{q)  Laaoflse  v.  Barker,  8  Wheat.  I^ ;  Mseon  e.  Pritchaid,  12  East.  227. 


in  tlLMOV  9.  CLMOmn. 

eame  da6|  die  reiy  o\ij%ci  of  tl»  dted  aight  ham  beea  defiMitod. 
He  would  not  have  obtained  soeh  a  credit,  at  eouM  have-  beta 
used  bj  him,  as  a  capital  vMi  which  to  proaeeafee  hia  boabieM. 
The  moitgaged  property  might  have  been  add,  ov  the  aaredea  be 
forced)  at  oace,  to  paj,  vAmu  by  poatponing  the  pajaMOt,  imdei 
the  aasorance  of  the  gaaranty,  uatil  the  lat  of  Odober,  1816) 
J%&mas  ClagiiPn  business,  eyen  if  he  shoald  fiul^  asight  he  ao 
wound  up  as  to  produce  no  embarrassment,  nor  result  in  leas  to 
any  one.  For,  in  general,  where  a  party  undertakes  to  do  any  act 
within,  or  upon  the  expiratioa  of  a  limited  time,  he  cannot  be  sued 
and  charged  with  a  breach  of  hia  agveement  bcfim  the  lapoe  of  the 
specified  time ;  unless  he  has  himself  previously  rendered  tiie  per* 
formanoe  of  his  contract  absoivteiy  impossible*  (r)  The  limilB- 
tion  of  the  amount  of  the  credit  to  $10,000,  also  shews  it  to  have 
been  the  true  meaning  of  the  parties,  that  iSaiaMm,  on  hia  part, 
undertook  and  agreed  to  give  credit  to  ThomoM  GageU  to  that 
amouat,  in  the  manner  described,  uodi  the  Ist  of  Oolober,  1880. 

Muck  stress  haa  been  laid  upon  the  ihct,  that  the  notea  gtven 
by  7%onuM  dageit  and  some  others  of  the  grantass,  fell  due  keg 
before  the  Ist  of  October,  1830,  and  that  Salmon  being  then  un- 
able to  pay,  he  must  then  be  considered  as  entided  to  indemaitf 
by  a  foredosure  of  the  mortgage*  But  that  veiy  circumatance 
ahews,  that  it  could  not  have  been  their  intention  to  atdbject  diesi 
properly  to  a  foreclosure  of  their  mortgage  immediately  that  those 
notes  fell  due ;  because  the  express  object,  in  ao  pledging  their 
property,  was  to  sustain  ThamfOi  dageit^s  ciiedit  to  a  peiaed  &r 
beyond  that  time*  I  am,  therefore,  of  opinion,  that  the  mortgage 
could  not  have  been  foreclosed  before  the  1st  of  October^  1830; 
and  conaequendy,  the  stipulation  in  the  agreement,  that  it  should 
not  be  foreclosed  until  two  years  after  the  96th  of  May,  1888,  caa* 
not  be  considered  as  an  enlargement  of  the  time  of  payment  to  the 
prejudice  of  these  sureties,  who  could  not  be  called  on  for  pay- 
ment  before  the  mortgage  credit  had  expired* 

The  defendants  have  further  insisted,  that  the  deed  of  the  VIA 
of  May,  1828,  by  which  2%omaf  Ottg^tt  made  an  asaignaaeok  of 
hia  goods  for  the  benefit  of  his  creditors,  gave  to  SUrm^n  a  seen- 
rity  for  the  pqrment  of  the. debt  covered  by  the  mortgagai»  which 
he  was  bonad  to  make  available  to  its  foil  eisteat ;  or  to  hold  itiv 
the  benefit  of  die  sureties  of  ITwmas  OageU. 

(r)  Sir  AAtboiqr  Miia*e  €48^  6  Co.  ai. 


Bit  UuA  dmi  9oM  mtf  im  uy  way,  be  Mmdoed  •■  a  Men* 
wH^htUL  hftUmmu  Hb dekor,  TXoiMf  a««tf>  placed  ceitwa 
fiwkt  by  he  meane,  ia  the  bands  ctf  tnurteet  for  tke  benefit  of  Ua 
emfilMe  gaMnlly,  nUeb  migliit  baTe  been  eo  applied  or  net ;  bat 
tmUmtgrwn  tteeeby  pal  into  tbe  baadi  of  &ieioa,  or  {dacad  ex* 
eiaeiTaly  witbtn  biapower  or  contiel.  Tbe  agreemeat  of  tbe  Mlh, 
ef  Ibe  svae  moatb^  it  ia  true,  did  giTe  Admea  an  additional  eeea- 
Riy  for  bie  debt;  bat  be  allegee,  ud  it  is  ia  proof,  that  be  eiOl 
boUs  that  seemity^  end  baa  need  all  due  dil^^ence  to  make  it  aa 
piodaetMFe  as  poesiUe.  Tbere  is,  tberefore,  no  foundation  for  Ibis 
objeelion  upon  wUeh  dieaa  snvetiee  claiin  to  be  discbaiged. 

By  tbe  agreement  <d  tbe  Setb  of  May,  1828,  it  was  stipulated, 
tbat  after  it  bad  beea  execated  by  tbe  reapeetinre  partieei  tbat  aH 
lespoasttiililies  to  and  fmn  J^mnas  Clagitt  Aould  be  annulled,  so 
for  aa  the  peiaons  sepfeiented  by  tboee  i?bo  signed  it  mig^  be 
eoneenied. 

Tbe  tespoaaibiUties  le  and  fireaa  jTAeaMrs  aagM^  here  refenred 
to,  were  tbe  notes  of  Homoi  ClagtU^  and  bis  contracts  for  the 
payment  ni  money  held  by  Salmen;  and  his  other  oreditors.  It  is, 
boweaer,  oafy  tboee  responsibilities,  or  secunties  held  by  jSUmon 
done,  and  whieb  be  annulled,  that  can,  ia  any  way,  be  considered 
aa  pNjf  udicial  to  these  sureties.  Tbe  whole  instrument  of  tbe  96th 
ef  M^Tf  1828,  must  be  taken  together ;  and  so  tak^d,  it  appeam, 
tint  Aidaie»  himadf  discbaiged  Thmuu  GageH  from  ao  respon- 
sibility wbatever;  beeause  it  is  expressly  stipulated,  tfaat.&Aium 
shosAd  letnn  the  mortgage  to  indemnify  him  for  any  deficiem^ 
wbiab  might  exist  after  die  a^^lioi^tion  cf  the  funds  then  put  into 
bis  bands;  in  other  words,  that  after  so  obtaiaing  a  partial  pay- 
meat,  names  GagM  should  be  held  bound  as  hia  debtor  for  the 
babaee.  So  far,  then,  there  is  nothing  like  a  discharge  of  any 
aecuiitjr  held  by  Salmon. 

B%A  aamMy  it  is  said,  held  the  notes  of  JTumuu  OageU;  and 
it  is  trae  be  did;  they  were  notes  signed  or  endoned  by  tbe 
fomily  ot  Thama$  OageU j  who  are  these  very  mortgagors  and 
aoretiee ;  and  tbe  fomily  of  7%oims  ClagtU  were  expressly  exone- 
rated iiom  them  only.  Those  notes  were  securities  upon  which 
tbeyemU  not  sue,  nor  derive  any  benefit  from;  because  they  were 
dieir  own ;  ami  an  aasigament  of  tbem  aceeiding  te  tbe  lequiai** 
tions  of  the  implied  contract,  would  haye  amonated  precisely  to 
that  which  this  agreement  declared,  a  complete  exoneration  of 
their  liability,  and  nothing  more.  It  also  appears,  that  Salmon 
23  T.a 
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ffi  SALHeN  y.  eLMKiv/ 


hftd  hhi  %ifi  AttBie  td  l^Hias  (%W,  ^kh  AbMMi  lia4  Ulteii 
up  at  matiiiitf ;  but  Aese  were  responsikUitM  «r  seeivitiM  ifon 
wMch  3%MM«  <Kd^  ecmtd  not  hate  1>e0ii  Mttd,  upon  asiigB^ 
ment)  m  any  form,  fmm  Alimin.  The  seenrkies,  whMi  «  a»l^ 
hiltfa  tight  to  hare  traasfi^med  to  hiai,  tn»t  be  mA  as  would  brnv 
etitibled  the  creditor  to  obtain  sattafaction  of  hia  debt  iknm  tediy 
of  ftom  persons  other  thto  the  aiffeTf  biaiscAf;  but -in  diis  taaa 
there  were  no  such  aecuriMes  held  by  SMmon*  It  follows,  tbof^* 
fbre,  that  this  objection  almy  of  tb«f  defeadants  raost  Ml. 

But  the  platRtiff  contended,  that  even  if  the  morffg$igt  wighl 
have  been  foreclosed  at  any  time  after  tre  beoatne  liabie  mt  Us 
Abtes  lent  to  Thanuu  dagtii ;  or  after  f%oma%  CUig9U*$  ootoa;  sr 
the  money  he  lent  him  became  dile;  and  even  if  the  agreemeiil^f 
life  20th  of  May,  1888,  should  be  considered  as  a«i  expMsa  en- 
largement of  'die  time  of  payment ;  yet,  that  these  soratiea  casMt 
be  discharged ;  because  all  the  remedies  have  been  reserved. 

It  is  laid  down,  that  a  composition  with,  or  giving  time  to  ftt 
priticipal-  debtor  with  a  reservation  of  the-  creditor's  reitfedioswitt 
not  disdiarge  the  surety.  The  giving  of  time  to  the  piuiei^ 
debtor  with  a  reservation  of  the  remedies,  has,  in  many  •caaea;  the 
appearance  of  absurdity ;  because,  when  distinctly  understood,  il 
seems  to  be  almost  a  flat  contradiction  in  terms.  Such  a  raserva- 
tion  of  rettiedies  in  order  to  hold  the  suft^  bound' must  amount  Is 
tfifis,  that  the  creditor  agrees  to  give  time  to  the  d^or;  awl  J^y 
that  they  both  agree,  that  the  surety  may,  it  any  thne,  Ibreo  tf» 
creditor  to  proceed  against  the  principal  by  a  bOI'^til  Itmsf,  or  hy 
paying  the  whole  debt,  hate  an  asaignment  of  M  the  seoiritias 
and  proceed  immediately  himself  against  the  principal  debtor ;  «r 
in  any  other  mode  authorized  by  the  assigned  eecuriHes.  8tuk 
M  agreement,  reserving  thu  remedies,  might  not,  in  many  oaaes^ 
be  of  the  least  benefit  to  the  principal  debtor;  since  it  loavea  kiai 
entirely  at  the  mercy  of  his  surety ;  yet  if  the  parties  do  so  ex- 
pressly contract,  the  surety  can  have  no  cause  to  comjdain,  (fast 
the  implied  contract  has  been  altered  or  impaired,  in  any  way,  to 
his  prejudice ;  and  therefore  he  cannot  be  discharged.  {$) 


(i)  Ex  parU  Oiflbrd,  S  Yes.  807;  Bouttbee  v.  Stubbi,  IS  Yes.  20; 
0strliD,  a  B#t.  It  Pot.  asS;  Ckmld  v.  RotooD,  8  £wt.  ATS)  The  UaJW  UIHts  «v 
mmtikmrf„l  PsteM,  S73.  It  te  baea  pnQvidki,  in  ngwd  to  publk  debton,  tbM 
mh$n  an  indulgence  has  been  granted  to  such  a  debtor,  by  extending  the  time  of 
payment*  his  surety  may,  after  the  time  of  payment  has  elapsed,  or  been  extended 
by  the  Lagtslatuu,  call  t>r  newiecurity,  and  if  it  be  not  gtvan,  may  fMoeead  bf 
cxectttton.^-iVoMm^,  1787,  ek.40,na(n  Kitty,  but  tUU  inMee. 


Bpike  agiWDiMt  «f  the  XH^  of  Al^^  IMS,  il  is  €Xfm^ 
^Jan4,  4hat  aMhng  Ibemifli.GMkiined  dioiiUf  io  uf  ttmiuMy 
aftot  the  mortgage  given  fay  I^WaNM*  ChgtU^  and  bia  liMni]|^  ta 
SMmom  afjmafc  oartain  ridEsiand  Jeiaata.  If  tUa  gpotral 
had  hiaen,aade  ijtan  agfleawaat  betaMM  fklnm  and 
eiedilarB  aC  IKoaMt  Ct^^gBU  alooa,  there  might  hane^  been 
diffieal^  in  tstatiag'.  il  aa  auch  a  jeaerratioft  aa  voald  prer 
to  Ab  aiiflatiea  the  benefit  af  the  implied  eo«braet  id  .all 
ntpeeta ;  bccaiKe»  it  ie  net  en<mgh,  that  the  eraditor  alone  aboidd 
aMdoe  aueh  *  atfputalion ;  the  pnooipal  debier  miial  ako  eonaentf 
thil  his  liahililji  te  the  awety  ahoidd  remain  entiie  and  undiitti%? 
iihadi.  Bad  heie  Zioamr  ClagOl  hy  iipong  thia  agraajnenty  tea 
tjwiahy  dialiaetlj  aaaeatnd  to  thia  ezprasa  leaamtion  o£  the  lenMH 
(fiaa  vpen  the  moilgageitaal^  aa  well  aa  upen  ilf  inoidant.i|npliMl 
eanhraoii .  Smt  4he  atipnlntion,  that  nethiag  that ein  contained  aheuld 
aftet  the  aMr^;age»  must,  according  to  eveiy  fair  inteiyBetatian  of 
the  CKprataifiQ,  ha  conaidavad  aa  a  oanydeie  Bwerretion  of  the 
aMBedaea  to  .thi9>  whole  extent.  And  ao  conaiderad,  it  is  deair> 
thai  thaoe  aaratiea  eaoofat  Iband  any  claim  to  be  disahai^^  Stom 
Iba  liaitffiga  upon  any  thing  contamed  in  the  agi»eH»ant  of  the 
S6tkaf«May,188& 

The  defendants  moraoTer  ofafect^  that  sKqMH>^i<W  thv  ar^.wioo^ 
aa  In^.lh^  time  wihan  the  mortgaga  might  luure  been,ibrepk>aed« 
then  the  pbintiff.  eannot  have,  under  this  bill,  mligf  of  ^y  kin4i 
haannaa  heJma^inatitated  hia  sait  belbna  his  debt  became  due ;  and 
that  if  this  ia)ttnotifla  ware.to  betumde  peqiettml,  thqr  ?r<mld  h% 
tiaA  ap  indefinitBly  and  thrown  at  the  morcy  pf  ^a  plaintiff  withr 
onk  tha  poaaihility^ef  mtievifiig  thctus^vaa  ia  any  way  whataTer. 

Wfaem  n.debA,  aacweed.  by  a  mortgage,  is  nu|de  ptgtabl^  by 
JnahilawHtSi  it  ia  well  aettied*  that  the.mortgiyei  becomes  forfeit^ 
by  the  maa-peyment  of  the  fimt  instalment,  and  may  be  £^ecIosedr 
inamndiitfaly  after  that  tiaie*  If  a  hiU  be  fiM  fiur  that  parpofe.  the 
dehlDr  wmf^  hawe^rer,.  paeveat  a  fimckisufey  or  aale,  by  paying  tbi^ 
iaatadnant  then dne;  but  if  he  fails  to  do  so»  then  the  mortig^giir 
may  be  entirdy  foreclosed;  or  so  much  of  the  property  may  be 
sold  as  wiD  satisfy  the  sum  due  at  that  time ;  and  the  decree  will 
be  ailawed  to  stand  aa  a  security  for  the  other  instalments  as  they 
haaaMB  daa;  as  ia  anae.of  a  judgment  at  law  for.  an  a^nuitj^ 
But  if  the  mortgaged  property  canmt  he  conveniently  or  aaMyi 
srid  in  parcels,  then  it  must  be  disposed  of  entire,  and  the'wholcf 
dtbt  raised  and  paid,  with  a  rebate  of  interest  qn  the  sums  not  due 


at  tte'time of  paying  ct^et  the  inroeeedt  of  nh  to  the  mUktu. 
Thai  is  done  fiom  neeesailjy  aad  aa  an  auayaiiaMg  oonaeyea 
of  the  pecaiiar  nature  of  the  case,  (t) 

'   It  is  ako  well^eatabliihed,  that  if  the  moitgafor,  who  bdUbthe 
peaBeasfon,  commita  waste ;  or,  ia  any  manner  attempta  la  dian- 
ttiah  die  iralue  of  the  property ;  or,  wlme  it  eonsisiB  of  fMsaoaallf,' 
]»  about  te  lemove  it  beyond  the  reach  of  his  oreiitar,  ao  aa  to 
render  it  uaieqaal  to  the  discharge  of  the  debt,  or  to  plaoe  it  aaas 
not  to  be  forthcoming  fbr  the  satisfaotion  of  the  debt,  he  may  iie 
restrained  by  injunction.    And  an  injunctioo  fer  soch  a  poipom 
may  be  obtamed  at  any  time  before  the  debt  beoomes  due;  ftr, 
otherwise,  a  firaudulent  mortgagor  might,  al  his  pleasure,  dapnae 
the  creditor  of  tXL  benefit  from  hia  mortgage.    Upon  thia  gioand 
flus  ifljonetion  was  granted  and  now  reposes,  (a) 
'   It  is  clear,  that  this  mortgage  could  not  have  been  fiMealoaed  et 
tile  time  the  biU  was  flkd ;  because  the  credit  given  had  aot  tbca 
ttpired;  and,  therefore,  fiUmon  ceirid  not  then  hate  aaked  fcr 
more  than  he  has  prayed  for ;  that  is,  to  have  the  property  {daeed 
under  the  protection  of  an  injunctmi  from  thia  court.    And  rdKrf 
cannot  now  be  extended  to  Urn  beyond  that  of  perpi  hirtiiig  the 
injunction  heretofore  granted.    In  a  caae  aituated  iike  thia,  ths 
plaintiff,  before  the  debt  became  due,  fiM  a.biU  pieying  ftrttsaii 
and  an  injunction  to  stay  wasSSb    The  infanetiDn  wns  Tgihaiad) 
and,  on  the  coming  in  of  the  answer,  waa,  on  a  motion  to  disaolfc^ 
continued  to  the  final  hearing.    After  the  mortgage  debt  beeami 
due  the  mortgagee  filed  another  bill  pmying  for  m  sale.    To  witirii 
it  was  objected  by  the  defendant  in  his  answer,  that  tham  was 
another  auit  ihen  dqiending  embracing  the  same  subjeoL    But^i 
considered  the  first  as  a  mere  injunction  Mii^  en  which  thetecodd 
hare  been  no  decree  for  a  sale,  and  as  not,  at  all,  incensmtant  wkh 
tile  second  bill  on  which  I  decreed  a  sale  accordingly,  (is)  • 
*  It  was  indispensably  necessary,  in  this  caae,  that  the  plaintiff 
Aould  establish  his  tide  as  he  has  done;  and  ahK>  ahew,  Aat  them 
was  some  debt  unsatisfied;  for,  if  the  mortgage  had  been  foond 


(0  2  Inst  471 ;  Oladwyn  v.  Hitchman,  2  Tern.  135 ;  Stanhope  v.  Mannen.  2 
fid«D»  197 ;  Ex  park  Fisher,  S  Mad.  160;  Brinkerfaoff «.  ThaSfaimer,  2  Joha.  C.  C. 
SM;  lUnlidl 9.  ThompMB.  a  Maa.  4m;  G«aiplntte.lCMmb^4JatakC.a«aa; 
Ltf«ridg»  •. Tahy^  1  Man. &  Sal. 706;  Ckntet  v. Hewit»  1  WUs. 80;  BoatiMti e. 
Rjbot,  S  Bnrr,  1870 ;  Jodd  v.  Evans,  6  T.  R.  S90 ;  Bac.  Abr.  tit.  Debt,  B ;  Ridgely 
V.  Lee,  a  H.  fc  McR.  04 ;  Bpvks  «.  Ottniqaas,  1  Bin.  162.— (n)  Edra  Iqf.  IIS.^ 
(10)  Mardoek^li  case,  2  Blaad,  461.  ' 


•. 


ddMife)  or  nnrfhieiil  m  ki  oiigiB ;  or  had  bmi  nidliled  by^ 
fiend,  or  any  Mipiopir  Mt  of  Uie  piuntiff ;  or  had  beea  iiiHy  ^alii* 
ied,  At  pbiotiir  coold  not  hvre  IurI  any  fiMindatioa  on  wkkdi  to 
cJt  fer  dio  pmarvattmi  asd  protMStioii  of  proptsrty  which  nerer 
had-been,  or  had  eeaaed  to  bo  tbas  kgatty  pledged  for  hia  baocfit 
Tfas  foliditj  of  dko  mottgagt  haa  been  aoalaiiied,  aad  it  ia  in  procrf^^ 
tei  Hwo  ia  alii  a  hrge  aaMimt  of  debt  ooyarad  by  it  These 
paiate  havii^  been  inreetigBted  and  dctefaunedi  as  a  neceatary 
basis  for  the  deeiee  now  odkd  for  in  relation  to  the  injmietiooi 
BMUt  be  considered  aa  closed  and  finally  concluded  between  these 
partieaand  tfaoae  daimtng  under  theni)  on  any  biH,  which  may  be 
hereafter  fied,  either  to  foredoee^  or  to  redeem.  Bot  it  wonld  be 
aeedleas  now  to  determine  the  ezsMst  amoant  of  the  debt  dne;  and 
therefore  I  deem  it  nanecessaiy  to  say  whether  die  snm  received 
ftom  Pmriu  by  3!loniar  OageU^  or  the  honae-rent,  ought  or  ought 
not  to  be  considered  aa  parts  of  the  mortgage  debt»  the  amouat  of 
whidi  llwiH  be  moat  proper  to  delemnne  hereafter  upon  another 
biIL(x) 

Neitker  of  tfie  pasties  to  this  suit  can  sustain  any  substantnl 
ii^ufy  fitena  lUa  ij^onatbn  being!made  perpetnal;  beoauae  it  will 
flsardy  ao  goard  tho  property  pledged  as  to  giro  to  the  plaintiff  the 
Uk  hantft  of  it^  whenr  ha  -ahall  find  it  necesaaiy,  or  he  prepared  to 
eooaehare^  and  aak  to  hnm  it  appUed  to  the  satisfodion  of  hia 
efadnif  and  ik  will  leave  the  defendants  ftee  to  redeem  and  diaeA- 
gego-ifc  foam  Ihnlim  by  whiokit  is  now  bomid,  at  any  tiaae  that 
Iktgf  aaay  think  pn^er  to  pay  the  debli  I  sboU  therefeie^  by  a 
dnereatfjarlnff  (y)  eontbue  the  inyonolion)  so  aa  to  ooter  aU  the 
pemenal  i^H^^eity  now  ascertained,  to  be  eaabfaced  by  the  mos^ 
giage;  aabjoci  to  the  forttier  order  of  the  court,  on  either  a  bill  to 
foraelMo  or  redeem. 

Whemnponil  is  Bbcbesd,  that  the  defendanta  be  and  they  are 
kershy.ieabrained  and  enjoined,  as  prayed  by  the  ImU  of  complamt, 
ftom  asBingf  eooGealing,  or  lemoriag  beyond  the  jurisdiction  of 
thin  oout  the  negro  men  slaTes  named  Jocfc,  JCtft,  jMani,  fcc.  and 
foor  horses,  &c.  or  any  of  them ;  or  any  other  of  the  mortgaged 
propertjr  m  the  possession  of  the  said  defendants  or  any  of  them 
at  the  time  the  said  injunction  heretofore  granted  was  served  on 
instil  the  forther  order  of  this  coort  im  any  bill  which  may 


(jr)  BCsrilMir  v.  Thompson,  ^  Man.  412 ;  Sptrin  v.  Gtrriqa«s,  1  Bin.  152. 
(y)  Natbrowa  v.  TlionitMi»  10  Vm.  161. 


tSm  VJkMVUHI  v.  W9WUEff* 

m 

te*fikfd  bylfc(»piMrittf  tafoiool0Mtbc0tid  vmtif^tgt^i  0tmm$ 
UU  tlMi  my  be  filed  by  the  4tf«iidttiit»  loMdMm  Uieaaid  pt^ 
perly.  Aad  it  it  fiirdMr  Jkcneiy  ttMt  •••to  ftkt  datNidmt  iifefaMi 
Hi  (Mag€itj  the  injiHwtlsiii  htNtciftie  groaled  is  htvdby  diaathvi ; 
and  thtt  the  hill  of  eovplatiit  be  and  the  seme  ie  heiebjr  diiaiwiid 
vith  hit  easts  to  he  taxed  by  the  Migietar.  Jknd  it  ie  farther 
Z^icried,  the  defawiaalB^  other  than  the  said  Mitkmrd  B.  <Magm, 
pay  all  the  costs  of  tUe  auit^  not  heretofatt  ordessri  kibe  paid  fay 
the  idaiotiffy  to  he  taxed  by  the  register. 


From  this  deeree  the.  defeodants  appealed^  and  it  wa8.efiuiasdi 
5a  4^X314. 


WAMPLfiR  V.  SHIPLEY. 


A.  Inniss  sppeistrd  Id  aall  piepcriy  casost  bi  aUsws^  lasbasfiQS 
oat  of  the  saJe  after  it  baa  been  ratified ;  or  to  dispose  of  the  purchase  Boney  is 
any  way  without  the  previous  sanction  of  the  court. 

This  was  a  creditor's  biH  fikd  on  the  14Mb  of  Oclohsr,  IStS; 
upon  which  on  the  26lh  of  April,  181<},  a  d<esree  was  passsd 
directing  a  sale  of  the  real  estate  of  Amoen  MipUfy  deceaaedi  la 
pay  his  debts.  The  trustee  leported  several  sake  whieh  weie  lali* 
fied.  And  by  a  farther  report,  filed  on  the  31st  instant,  and  now 
Stthmilted  for  the  order  of  the  Chaaedler,  the  tsoelse'  states^  that 
as  a  part  of  the  real  estate  of  the  late  Duncan  SkipUy^  he  hadf 
herelefore  sold  a  smallf  piece  of  land  sapposed  to  domain  ten- 
acres,  for  three  doilaie  and  a  quarter  an  aere,  soneiintu^  la 
$83  3U,  to  8eth  Warfieid,  who  gave  his  siagle  biU  with  two 
stneties  for  the  payment  of  the  purchase  money  ^  thai  the  eale  had 
been  ratified ;  and  after  the  purchase  money  became  dno)  he  had 
sued  Wk9fiM  and'  his  sureties  for  the  debt,  bf  waisaal  belbse  a 
justice  of  the  peace ;  who  upon  hearing  the  ease  was  aalisisdy 
as  this  trustee  was  infonned  and  belie^aes,  that  there  was  either  no 
land  at  all  included  in  the  certificate  of  sale  given  by  said  trusiss, 
or  at  most  not  more  than  three  or  four  acres  to  which  Ihers  was 
any  title  or  claim  in  said  trustee ;  and)  thecefone,  these  wasj  in  his 
epmion,  a  total  fotiuie  of  consideration,  and  he  gave' judgweait-ef 
mm  pros  against  this  trustee,  with  costs ;  which  this  trustee  paid^ 
amounting  to  one  dollar.  Whereupon  the  trustee  prayed  to  be 
allowed  the  costs  so  paid  to  him ;  that  the  sale  be  rescinded,  ftc.f 


( 


mpumBf  9B  ht,  thit  trustee,  inquired  into  the  facts  and  circnm- 
slBBCO,  and  was  satisfied  as  to  the  truth  of  there  being  aUnost  a 
Isiri  dtfieienttv  of  tlM  land  ^old* 

amMmmp^  18Sl.-^Mm,  abMCsfl9r«---This  case  inTohes 
[to  smaD  an  amount  of  property,  that  I  have  felt  strongly  indihed 
to  make  the  cheapest  and  most  summary  disposition  of  it,  that  the 
cstaUished.omnse  ef  4ke  court  would  permit.  But  even  in  an  ap- 
parently tnfiing  amtler,  I  cannot  alkw  myself  to  depart  from  geae- 
lA  rules,  where  reason  and  all  my  experience  here  have  demon- 
skrated,  that  they  should  be  rigidly  adhered  to,  as  well  for  the 
Mcarity  of  suitors  as  for  saving  the  court  itself  from  confusion  and 
difficulty  in  the  discharge  of  its  duties. 

This  court,  in  ordering  a  sale  of  property,  never  warrants  a  title 
to  the  vendee.  If  there  be  any  fraud,  mistake,  or  misapprehen- 
sion in  the  sale,  this  court  itself,  and  none  other,  grants  the  relief; 
and  if  the  land  be  sold  by  the  acre,  the  quantity  is  always  ascer- 
/  tainsd  by  a  survey  under  its  authority.  But  I  never  have,  nor  can 
admit,  that  a  trustee,  after  the  sale  has  been  ratified,  shall  be 
allowed,  in  any  manner,  of  himself  and  without  the  previous  ex- 
press authority  of  this  court,  to  compromit,  or  abandon  any  right 
in^ielation  to  the  sale  so  made,  or  to  relinquish  the  bond,  bill,  or 
note  taken  for  the  purchase  money,  or  to  dispose  of  the  property^ 
or  iHisobese  money  to  any  one,  or  upon  any  ground  whatever. 
And  moreover,  I  never  have  nor  can  admit,  that  any  court  of  com- 
mon law,  or  concurrent  court  of  equity,  much  less  a  justice  of  the 
peace,  should  undertake  to  pronounce,  in  a  suit  upon  a  bond,  bill, 
or  note  tsken  to  secure  the  purchase  money  of  a  sale  made  under 
the  authority  of  this  court,  that  the  consideration  of  such  instru- 
i^ient  had  in  part,  or  altogether  failed ;  because  of  some  firaud,  or 
mistake  in  the  proceedings  of  this  court,  or  its  trustee.  If  any 
trustee,  or  judicial  authority,  other  than  the  Court  of  Appeals,  were 
to  be  auflfeied,  upon  any  ground  or  pretext,  thus  to  thwart  the  re- 
gular cowse  of  this  court,  some  of  its  most  important  proceedings 
might  be  paralyzed  or  perverted;  and  the  i^ury  to  its  suitors 
would  be  incalculable.  Therefore,  although  the  amount  of  value 
involved  in  this  case  is  exceedmgly  small,  I  cannot  permit  myself, 
in  any  way,  to  tolerate  or  sanction  what  has  been  done  by  this 
trustee  and  the  justice  of  the  peace. 

Whereupon  it  is  Ordered^  that  the  said  report  of  the  trustee  filed 
on  the  21st  instant,  be,  and  the  same  is  hereby  dismissed  with 
CQsU  to  be  taxed  by  the  mgister. 


' 
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HEWITT'S  CASE. 

When  it  IB  ehuved  iD  the  bill,  that  the  defthdwt  if  IB  oitM 
coQifoAwhucoiBiiuttMtoaBsinrlorhiiii;  but  if  the  connnillM  bt  intewM  ia 

the  matter  in  controveny,  then  the  lunatic  must  have  a  guardian  appmnted  for 
him. — ^Tbifl  court  has  jurisdiction  to  make  partition  of  real  and  personal  estate; 
but  if  the  personal  estate  be  in  the  hands  of  an  executor  or  administntor,  it  most, 
in  geaenl,  be  dktributed  under  the  direction  of  the  Oiphane  Court. 

This  bill  was  filed  on  the  32d  of  January,  1831,  by  Eli  Hewitt 
against  Rezin  D.  Hewitt  and  Jacob  Hewitt;  it  states,  that  SSi 
Hewitt  died  in  June,  1827,  intestate,  leaving  these  parties  his  chQ- 
dren  and  heirs  at  law,  that  at  the  time  of  his  death  he  was  seised 
in  fee  simple  of  certain  real  estate,  and  possessed  of  some  chattels 
real,  which  being  in  themselves  incapable  of  division,  it  was 
prayed,  that  they  might  be  sold  and  the  proceeds  divided  among 
these  parties.  But  it  was  further  stated,  that  the  defendant  Jocoi 
Hewitty  had,  by  a  commission  from  this  court,  been  found  a  luna- 
tic ;  and  that  the  other  defendant  Reziii  D.  HewUt^  had  been 
appointed  his  trustee,  in  whose  custody  he  then  was  as  a  lunatic; 
upon  which  it  was  prayed,  that  by  a  special  order,  the  defendant 
Rezin  D.  Hewitty  might  be  authorized  to  answer  for  him.  And  to 
obtain  the  opinion  of  the  Chancellor  upon  this  latter  prayer,  the 
bill  was  at  once  submitted  to  him. 

2&th  January  J  1831. — ^Bland,  Chancellor. — Where  a  defendant 
has  been  found  a  lunatic  by  a  regular  commission,  and  is  then  in 
custody  as  such ;  and  it  is  so  stated,  as  in  this  instance,  it  is  a 
matter  of  course  for  him  to  answer  by  his  committee,  withoat  any 
special  order  for  that  purpose ;  but  here  it  appears,  that  the  luna- 
tions committee  is  interested  in  the  subject  in  controversy;  and, 
therefore,  it  becomes  necessary  to  appoint  a  disinterested,  capable 
person  as  his  guardian,  to  answer  for  him.  (a)  Subptenas  may 
issue  in  this  case,  as  of  course,  against  both  the  defendants ;  but 
no  further  proceedings  can  be  had,  as  against  the  lunatic,  until  he 
has  a  guardian  appointed  for  him  who  will  consent  to  act  as  such, 
and  take  charge  of  his  interests.  The  Chancellor  will  expect  to 
have  some  suitable  person  described  and  recommended  to  be  gnsr* 
dian  to  the  defendant  Jacob  Hewitt. 

Whereupon  it  is  Ordered^  that  this  case  stand  over  as  to  the 
defendant  Jacob  Hewitty  until  further  order. 


(a)  2  Mad.  Chan.  838;  Lloyd  v. >  8  0ick.  480;  Lyon  •.  McKer»  1  Ooad. 

Chan.  Rep.  182. 
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Hie  defendant  Rexin  D.  Hewitt^  by  his  answer,  admitted,  that 
tlw  property  in  the  bill  mentioned  was  incapable  of  division ;  and 
tberefbre  prayed,  that  it  might  be  sold.  And  at  the  same  time  the 
Boiieitor  of  the  parties  recommended  Doctor  Haines  Goldsboroughy 
of  Anne  Arundel  county,  as  a  suitable  person  to  be  appointed  as 
guardian  of  the  luoaiio  defendant. 

12/*  Febnuiryj  1831. — Bland,  Choncdlor.—Orderedy  that  Doc- 
tor HatMs  Golishoroughy  of  Anne  Arundel  county,  be,  and  he  is 
hereby  appointed  guardian  of  the  said  defendant  Jacob  HewUty  a 
lunatic,  with  full  power  and  authority  to  answer  the  said  bill  of 
complaint  in  his  behalf,  and  in  all  respects  to  defend  and  sustain 
bis  rights  and  interests  so  far  as  the  same  may  be  involved  in  this 
suit. 

After  which  the  lunatic  defendant,  by  Goldshorough  his  guar- 
dian, answered,  that  he  believed  it  would  be  to  his  advantage,  that 
the  property  mentioned  in  the  bill  of  complaint,  should  be  sold. 

12tb  Marchy  1831. — Bland,  Chancellor. — The  special  and  dis- 
tinctly expressed  object  of  this  bill  is  to  obtain  a  partition  of  an 
intestate's  estate  among  his  heirs.  There  can  be  no  doubt,  that 
this  court  has  jurisdiction  to  make  partition  of  real  estate  claimed 
either  by  descent,  or  by  purchase ;  {b)  nor  can  it  be  doubted,  that 
this  court  has  the  power  to  make  partition  of  any  personal  pro- 
perty among  its  several  owners ;  for  indeed  it  has  been  said,  that 
a  partition  of  personal  estate  can  only  be  enforced  by  a  court  of 
equity,  (c)  Bat  this  bill  does  not  allege  that  these  parties,  or  any 
of  them,  are  at  furesent  in  actual  possession  of  the  chattels  real 
cyf  which  the  intestate  died  possessed;  on  the  contrary,  it  has 
been  verbally  admitted,  that  these  chattels  real  passed  into  the 
hands  of  his  administrator ;  and  yet  remain  to  be  accounted  for  by 
him.  The  administrator  of  the  intestate  has  not  been  made  a 
party  to  this  suit ;  nor  could  he,  with  propriety,  have  been  made 
a  party  solely  for  the  purpose  of  obtaining  a  partition  of  any  of  the 
personal  estate  in  his  hands ;  because  the  power  to  make  a  distri- 
bution of  the  surplus  of  the  personal  estate  remaining  in  the  hands 
of  his  administrator  has  been  conferred  upon  the  Orphans  Court; 
with  which  this  court  should  not  interfere ;  except  on  account  of 
some  special  circumstances  to  which  the  powers  of  the  Orphans 
Court  may  not  be  altogether  adequate.     Nothing  of  the  sort  has 


{by  Corse  v.  Polk,  1  Bland,  283,  note  ;  18SI,  ch.  311,  s.  7.— (c)  Smith  v.  Smith, 
4  Ettd.  95 ;  Cnpiter  v.  Giiffitb,  2  Bland,  25. 
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been  intimated  in  tUs  case;  and  therefore,  as  to  the  ekatiek  real, 
mentioned  in  the  biD,  these  parties  must  be  referred  to  the  Oi^ikaav 
Court  to  obtain  the  proper  distribution. 

DfiCKEED,  that  the  real  estate  mentioned  in  the  compltiBanfs 
bifl,  be  sold ;  that  that  part  of  the  complainant's  bill  which  relates 
to  the  chattels  real  therein  mentioned,  be,  and  the  same  is  hereby 
dismissed ;  that  EU  HetoUt  and  Rezin  D.  HMHy  be,  and  they  are 
hereby  appointed  trustees  to  make  sale  of  the  real  estate,  &c. 

•  _     .        . .        _  .    _ 

A  sale  was  made  accordingly,  and  the  proceeds  distributed. 


WILLIAMS'  CASE. 


How  £ur  the  court  has  gone,  upon  general  principles,  or  has  been  authorised  to  go, 
by  general  or  special  legislative  enactment*  in  applying  the  principal  of  an 
iofaut's  estate  to  his  maintenance  and  education. — ^I'he  acts  of  Assembly  which 
authorize  the  sale  of  the  real  estates  of  infants  considered  as  to  their  true  construction, 
their  practical  utility,  and  their  constitutionality.— Where  the  widow  herself  u 
the  petitioner  her  separate  assent  to  a  sale  is  not  required.— The  credit  given 
on  the  sale  of  an  infant's  real  estate  considered  as  an  investment  for  his  benefit— 
A  bid  may  be  reserved,  or  a  bye-bidder  allowed  in  certain  cases. — An  estate 
ordered  to  be  sold  is  under  the  protection  of  the  court,  and  may  be  rented  until  a 
sale  can  be  effected. 

The  various  cases  in  which  it  may  become  necessary  to  put  a  present  value  upon  a 
life  interest  in  property. — ^The  formation  of  tables  shewing  the  expectation  of 
human  life  at  eveiy  age.— In  ascertaining  the  present  value  of  a  life  interest,  and 
in  apportioning  a  burthen  between  the  tenant  for  life,  and  the  remaindwmaa 
or  reversioner,  the  estimate  must  be  made  from  a  consideration  of  all  circum- 
stances, in  which  assistance  may  be  derived  from  tables  shewing  the  expectation 
of  life. — ^The  tenant  for  life  must  keep  down  the  interest  of  the  debt  with  which 
the  estate  is  encumbered. — The  census  of  this  and  other  countries  as  shewing 
the  increase  of  population,  and  the  probability,  and  the  expectation  of  human 
life. — ^The  assessment  laws  and  the  constitutional  rule  which  requires  every  one 
to  contribute  his  proportion  of  public  taxes  according  to  his  actual  worth  in  pro- 
perty considered  with  reference  to  the  valuation  of  life  interests. — ^The  rule  of  this 
court  according  to  which  allowances  are  made  to  widows  in  lieu  of  dower,  its 
origin  and  errors  considered.— The  legislative  rules,  and  the  rules  of  the  couK  by 
which  the  value  of  life  interest  are  to  be  adjusted. — ^The  value  of  a  life  interest 
should  be  made  as  of  the  day  when  it  is  taken  away. — Where  a  life  interest  is 
extinguished  by  a  sale,  or  the  like,  its  equivalent  then  vests  in  the  tenant  for  life; 
and,  after  his  death,  will  go  to  his  assignee  or  legal  representative. 

Susan  F.  WiUiamSy  widow  of  William  E.  WUHatns^  and  gaar- 
dian  of  his  four  infant  children  and  heirs  at  law  jEUzabeih  C.  Wilr 
liams,  WUliam  S.  WMiamSy  Mary  S.  WiUiamSj  and  Olho  H.  WU- 
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liamf^  on  the  18th  of  April,  IffitT,  filed  her  petition,  in  which,  as 
mmoBdodj  she  set  Ibrth,  that  her  wards  were  seised  of  a  Taluable 
fiun,  in  Frederick  county,  called  CeretvUk^  containing  about  five 
haodred  and  twenty  acres ;  and  also  of  a  tract  of  woodland,  in  the 
same  county,  containing  about  one  hundred  and  twenty  acres ; 
which  property,  jQrom  its  character,  required  the  constant  superin- 
tendance  of  an  active  man  to  render  it  profitable,  which  the  petitioner 
was  incompetent  to  bestow.  That  the  dweUing-house  and  other 
boildings  were  then  considerably  ont  of  repair,  and  would  require 
a  Isu^e  expenditure  to  put  them  into  proper  tenantable  coaditibn* 
Tliat  the  rent  of  the  farm  was  much  reduced  by  taxes,  repairs,  and 
other  incidental  charges.  That  the  in&nts,  who  were  all  between 
fifteen  and  eight  years  of  age,  had  no  bther  source  of  revenue  than 
the  fiurm,  the  net  rent  of  which  was  insufficient  for  their  maintenance 
and  education ;  and  that  the  amount  for  which  the  estate  would 
sell,  by  a  judicious  investment  of  it,  would  yield  the  infiints  an 
income  nearly  three  times  greater  than  its  net  rent — ^whereupon  she 
prayed,  that  to  ascertain  the  actual  condition  of  the  property,  and 
the  advisableness  of  a  sale,  a  commission  might  be  issued  aooord- 
ing  to  the  act  of  Assembly  in  such  case  made  and  provided. 

With  this  petition,  the  petitioner  nominated  certain  persons  as 
commissioners;  upon  which  on  the  23d  of  November,  1827,  a 
commission  was  ordered  and  issued  accordingly. 

The  commissioners,  in  their  return,  filed  on  the  15th  of  Feb* 
narjy  1838,  reported,  that  they  had  proceeded  to  view  and  examine 
the  &rm  called  CeresviUey  situate  about  four  miles  from  the  city  of 
Fredenck,  containing  five  hundred  and  twenty  acres,  more  or  less, 
indnding  all  the  improvements ;  viz:  the  dweUing-house  and  out* 
bnildiiigs  appertaining  thereto ;  the  farm  or  overseer's  house,  bam, 
wagon-house,  corn-house,  dairy,  negro  quarters,  sheds,  &c.  &c. 
Blacksaulhs'  shops,  ferry,  dwelling  occupied  by  the  ferryman ;  a 
three  siory  st<»ie  mill,  saw-mill,  miller's  dwelling-house  and  out* 
houses,  a  two  story  stone  store-house,  together  will  all  other  build* 
ings  and  improvements  thereunto  belonging;  and,  by  the  most 
competent  evidence  they  could  procure,  ascertained  the  real  value 
of  the  said  property,  taking  into  consideration  the  quality,  location 
and  improvements  thereof,  and  all  the  advantages  and  disadvan- 
tages attending  the  same,  to  be  thirty-nine  thousand  dollars,  or 
seventy-five  ddlars  per  acre.  That  they  had  also  proceeded  to 
fTr?f[yin#>  and  value  a  tract  of  woodland  containing  one  hundred 
and  seventy  acres,  more  or  less,  situate  in  what  is  generally  known 
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by  the  name  of  Jlie  ISUs,  and  about  two  miles  from  CerttfMt^ 
which  land  had  been  reserved  for  the  use  of  the  said  farm,  to  be 
worth  two  thousand  five  hundred  and  twenty-*five  dollars,  or  fifteen 
dollars  per  acre*  To  account  for  the  apparent  difference  in  value 
of  the  above  named  tracts  of  land  they  observe,  that  this  latter 
tract  was  only  valuable  for  the  wood  thereon ;  that  it  was  without 
improvements,  and  almost  valueless  for  all  purposes  of  cuhivatioii. 

The  commissioners  further  reported,  that  after  ^1  and  mature 
consideration  of  every  thing  connected  with  the  property ;  end  the 
infant  owners  thereof,  th^  were  decidedly  of  opinion  and  so  de- 
termined, that  a  sale  of  said  farm  and  improvements  thereon,  and 
the  one  hundred  and  seventy  acres  of  woodland  in  The  WUt^ 
would  be  to  the  interest  and  advantage  of  the  infants ;  and  they 
submitted  the  following  reasons  upon  which  they  had  principally 
founded  their  opinion  and  judgment. 

RnL  They  considered  the  location  of  CeresviUe  unfortunate  as 
regards  roads  and  water  courses ;  and,  they  thought,  shewed  dis- 
tincdy  and  strongly  how  necessary  it  was,  that  it  should  be  under 
the  management  of  a  vigilant,  industrious  and  keen-eyed  proprie- 
tor. If  this  be  the  fact,  which  none  can  doubt  who  know  the 
property,  it  consequently  followed,  that  it  must  be  an  unprc^table 
estate  to  the  infants  who  then  owned  it ;  and  who  must  depend 
upon  tenants  to  exercise  that  care  and  attention  which  it  required. 
Cet-esvUk  was  bounded  on  one  side  by  the  river  Monocaoy,  and 
nearly  so  on  the  opposite  one  by  Israel's  creek ;  these  streams, 
when  overcharged  wilii  water,  were  extremely  rapid,  and  often 
very  destructive  to  fences  on  their  margins.  This  farm  bad  suf* 
fered  very  considerably  by  such  overilowings  within  the  last  fifteen 
months.  Again  two  of  the  most  public  roads  in  the  county  passed, 
at  nearly  right  angles,  through  the  farm,  inviting  trespass  at  eveiy 
step,  often  subjecting  the  owner  to  loss ;  and  always  to  the  heavy 
and  annual  expense  of  keeping  in  repair  a  long  line  of  fences  on 
each  side  of  those  roads,  in  a  country  where  the  proper  materials 
for  making  them  were  known  to  be  very  costly. 

Secondly.  The  mills  were  liable  to  many  of  the  objections 
against  their  tenure,  by  the  infants,  to  which  the  farm  was  sub* 
ject;  and,  in  some  respects,  the  objections  were  stronger.  To 
carry  on  the  milling  business  to  any  advantage  a  large  capital, 
and  full  practical  knowledge,  were  absolutely  necessary;  and  to 
r^it  the  mill,  although  a  large  nominal  rent  might  be  obtained, 
the  immense  deductions  on  account  of  repairs,  regular  and  acci* 
dental,  would  reduce  it  to  a  very  small  net  amount. 


Tkitfik/^  The  infimts  w«-e  quite  young,  aod  would  not  be  cftpa* 
Ue,  for  many  years,  of  taking  charge  of  the  property.  Two  of 
them,  were  females,  and  could  not>  even  after  their  full  age,  per^ 
aonally  and  beneficially  assume  and  direct  the  management  of 
their  estates. 

Famrtidy^  The  mother  and  guardian  of  the  infants  was  not  com* 
pelent,  by  reason  of  her  sex,  her  situation,  and  her  inexperience 
ID  business  to  control  and  supervise  the  conduct  of  either  properly, 
which  its  extensiveness,  nature,  and  condition  demanded. 

And  Fifthly.  The  property  at  that  time  would  probably  sell  for 
as  much  as  it  would  at  any  short  fiiture  period ;  and  the  commis- 
sioiierB  did  not  doubt,  that  if  the  proceeds  were  judiciously  in- 
Tesled  in  public  stock,  the  surplus  interest,  which  would  remain 
after  the  deduction  of  an  annual  sum  sufficient  for  the  maintenance 
and  education  of  the  infants,  would  more  than  equal  any  advance 
in  the  value  of  the  property  which  coming  years  might  bring.  ' 

Upon  this  report  of  the  cc«nmissioners  the  case  was  submitted 
without  argument. 

fl4<&  Afay,  1828. — ^Blakd,  CkanuUar, — Before  we  proceed  to 
the  consideration  of  this  case,  it  may  be  well,  for  the  better  under* 
atawttng  of  the  whole  matter,  to  advert  to  the  law  as  it  before  stood, 
as  well  as  to  some  of  the  special  estate  acts,  which  the  General 
Assembly  had  been  induced  to  pass  in  relation  to  similar  cases 
before  the  passage  of  the  general  acts  under  which  this  case  has 
been  brought  before  the  court. 

Among  the  various  rights  which  an  owner  may  exercise  over 
Us  property  is  that  of  directing,  by  his  contract,  his  will,  or 
otherwise,  that  his  real  estate  shall  be  converted  into  personalty, 
or  that  his  personalty  AM  be  converted  into  realty.  This  right 
of  conversion,  however  regarded  at  law,  has  long,  in  equity, 
been  hdd  to  be  a  well  established  incident  to  every  absolute 
ownership.  And  as  equity  considers  that  which  has  thus  been 
directed  to  be  done  as  having  actually  been  done,  in  every  case, 
except  in  dower ;  (a)  it  thenceforward,  and,  for  almost  all  purposes, 
treats  the  estate  as  being,  in  the  eye  of  eqaity,  real  or  personal 
according  to  the  character  which  its  owner  has  thus  stamped  upon 
it.  The  exercise  of  such  an  act  of  ownership  gives  rise  to  a 
variety  of  principles,  in  relation  to  property  so  disposed  of,  (b)  the 

(a)  Ciabtree  v.  Bramble,  8  Atk.  687.— (6)  Doughty  v.  Boll,  2  P.  Will.  820 ;  I^ch- 
mere  v.  Carlisle,  3  P.  Will.  211 ;  Thornton  o.  Hawley,  10  Ves.  129 ;  Ashby  v.  Pal- 
mer, 1  Meriv.  296. 
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eidBtence  of  which  it  maj  be  wiD  to  recollect)  aldiough  dom  of 
them  need  now  be  particular^  noticed  further  dian  es  tiiegr  may  be 
illustrative  of  the  analogous  consequences  in  cases  of  a  simttaur 
conversion  made  without  the  consent  of  the  owner. 

Here  the  inquiry  is  as  to  the  extent  of  the  power  of  the  Court 
of  Chancery  over  the  property  of  infants.    It  is  admitted  by  all, 
that  a  guardian  or  trustee  cannot  merely  as  such  make  an  absolate 
and  total  change  in  the  nature  of  an  infeat's  estate;  and  also,  thai 
the  Court  of  Chancery  can  direct  or  sanction  no  alteratioa  what* 
ever«  in  the  nature  of  an  infant's  estate,  which  his  guardian  or 
trustee  might  not  of  himself  lawfully  make,  (c)    In  general,  the 
court  will  not  suffer  the  personal  estate  of  an  infant  to  be^  in  aay 
way,  changed  into  real ;  or  his  real  estate  to  be  converted  into  per- 
sonalty.   For  the  alteration  of  property  is  as  far  as  possible  to  be 
avoided  consistently  with  the  idea  of  preserving  the  interests  <rf'the 
proprietor.  (c()    But,  apart  from  this  general  rule,  there  are  wunj 
cases  in  which  the  court  will^  for  the  manifest  convenience  and 
advantage  of  the  infant,  direct  or  sanction  the  makiag  of  an  abso* 
lute  purchase  of  real  estate  with  his  personalty,  or  with  the  rents 
and  profits  or  proceeds  of  his  estate ;  and  tiius,  in  Act,  convert  hia 
personalty  into  realty.    This,  however,  is  never  done  without  a 
complete  saving  to  the  infant  of  all  his  rights  by  continuing  to  con- 
sider, during  his  infancy,  the  property  as  personalty  to  the  same 
extent  as  before  such  conversion  was  made.    Because  the  court 
can  neither  do  nor  sanction  any  act  which  may,  in  its  conseqaenees^ 
impair  the  rights  of  the  infant,  or  those  who  may  claim  under  him, 
either  by  altering  the  nature  of  his  poverty ;  (e)  or  by  changing  his 
domicil  so  as  to  cast  it  into  a  different  course  of  suocession.  (jf) 
But  in  the  conversion  of  an  infant's  personalty  into  realty,  by  clear- 
ing off  incumbrances,  he  being,  in  respect  of  such  real  estate,  liable 
as  debtor,  so  that,  as  in  fact  the  debtor  himself  pays  the  debt,  there 


(c)  Inwood  0.  Twyno,  Amb.  417 ;  S.  C.  2  Eden,  148 ;  Lee  v.  BrowD,  4  Tea.  968.— 
(d)  Rook  V.  Worth,  I  Yes.  461;  Ex  parte  Bromfield,  1  Vee.,  juo.,  400;  Oxeodenv. 
ComptoD,2  Ves.,jon.,7S.— («)  Wiiichelseav.NorcUile»iyeni.436;  Witterv.  Wit- 
ter, 8  P.  Will.  99 ;  Kirk  v,  Webb,  Free.  Chan.  84 ;  Teny  v.  Teny,  Free.  Cban.  27S ; 
Mason  v.  Day,  Prec.  Cban.  319 ;  Pierson  v.  Shore,  1  Atk.  480 ;  Sergeaon  v.  Sealey, 
2  Atk.  418 ;  Maynwaring  v.  Maynwaring,  8  Atk.  414 ;  Rook  v.  Woitfa,  1  Yes.  461 ; 
Inwood  o.  Twyne,  Amb.  417 ;  S.  C.  2  £den,  148 ;  Gibson  v.  Seadmora,  1  IMbIe. 
46;  Oxenden  v,  Compton,  2  Vea.,  jun.,  78;  Asbburton  «.  Ashbarton,  6  Yea.  6; 
Ware  v.  Polhill,  11  Yes.  278 ;  Ex  parU  Phillips,  19  Yea.  120 ;  Webb  v.  Shaftabuiy. 
6  Mad.  100. — (/)  SomerviUe  v.  Somerville,  5  Yes.  750;  Potinger  v,  Wlghtman,  S 
Meriv.  68;  Deaesbata  v.  Berquier,  1  Bin.  886. 
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is  not  nor  need  be  any  saving  of  hb  righta.  (g)  Nor,  upon  the 
same  graiiady  is  tbere  any  saYing  of  the  infant's  righta,  wherQ  his 
peseooaltj  is  applied  to  the  keeping  in  repair  of  the  edifices  upon 
his  real  estate,  (h) 

On  the  other  hand  there  are  cases  in  which,  that  which  ia  ordi*> 
diaarify  and  tednioally  considered  as  a  part  of  the  real  estate  of  an 
infant  may  be  conirerted  into  peraoaalty;  that  is,  the  timber  0| 
mineral  part  of  the  inheritance  may  be  sold  and  converted  into  per- 
sommktj.  (t)  Bat  the  varions  kinds  of  perennial  vegetable  growth, 
sach  as  timber  standing  upon  the  land,  like  coal  and  other  minerals 
of  whieh  the  soil  itself  may  be,  in  part,  composed,  are,  all  of  them^ 
aUioa^  legally  held  to  be,  while  resting  in  their  natural  positions, 
a  port  of  the  realty,  in  many  respects  more  properly  regarded  as  the 
mere  products  of  the  land ;  to  be  gathered  as  portions  of  the  rents 
qnd  profits  of  the  inheritance,  as  much  so  as  corn,  or  any  other  of 
the  industrial  fruits  of  the  earth,  the  taking  of  which  timber  or 
mineral  products  not  being  properly  a  conversion,  but  only  a  mode 
of  enjoyment  and  perception  of  the  profits  of  the  estate ;  (j  )  and 
like  all  rents  and  profits  derived  from  the  inheritance,  when  so  taken, 
most  be  regarded  as  personalty,  {k)  So  consid^ed  the  selling  of 
timber  or  coal  from  the  land  of  an  infant  can,  with  no  more  propri- 
ety, be  regarded  as  a  conversion  of  his  real  estate  into  personalty. 
Hum  the  selling  of  its  annual  crops  of  grain  or  tobacco. 

All  the  oases  to  be  found  in  the  English  books  which  speak  of 
the  conversion  of  an  infant's  real  estate  into  personalty,  merely  for 
his  advantage  and  convenience,  are  cases  which  relate  to  nothing 
BOfe  than  the  timber  and  mineral  part  of  the  inheritance.  For  it 
has  been  distinctly  declared,  that  there  is  no  instance  of  binding 
the  inheritance  of  an  infant  by  any  discretionary  act  of  this  court; 
that  as  to  personal  things,  as  in  the  composition  of  debts,  it  has 
been  done ;  but  never  as  to  the  inheritance,  for  that  would  be  assu- 


(g)  DenniB  v.  Badd,  1  Chan.  Ci.  156 ;  ExparU  Grimstone,  Amb.  706 ;  Shrewsbaiy 
9.  filmwibuy,  S  Bio.  C.  C.  1S6;  8.  C.  1  Vm.,  Jan.,  288 ;  Chetwynd  v.  FJeetwood, 
4  Bh».  p.  C.  4Sfi.--(4)  BxpofU  Ludlow.  2  Atk.  407 ;  ExparU  Simon  Deg^e,  4  Bro. 
C  C.  ttSj  Dott;  Ozendon  «.  Compton,  2  Yes.,  jnn.,  78. — (t)  Rook  v.  Worth,  1  Yes. 
4SI ;  AiwndiJa  v.  Antndale,  2  Yes.  888 ;  Tollit  v.  Tullit,  Amb.  870 ;  Ex  parte  Lud- 
lo«r»  a  Atk.  407;  ExparU  Bromfield,  1  Yes.,  jun.,  462 ;  S.  C.  8  Bro.  C.  C.  510 ;  Oz- 
eadcB  V.  OonplMi,  2  Yw.,  Jan.,  70 ;  S.  C.  4  Bro.  C.  C.  281.— (j )  Chandos  v.  Talbot, 
a  P.  WiU.  606 ;  Stoiy  «.  Wttdaor,  2  Atk.  680 ;  Pulteney  v.  Warren,  6  Ves.  SO;  Rook 
«.  Woi^  1  Yea.  461 ;  ToUit  v.  TuUit,  Amb.  870 ;  Oxenden  v.  Compton,  2  Yes.,  Jan., 
le ;  &  C.  4  Bro.  C.  C.  281 ;  ^  parU  Phittipa,  19  Yes.  119 ;  Stoughton  o.  Leigb,  I 
Tanat  402.«-(ifc)  Baitia  t.  Atogdon,  3  Meriv.  568. 
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mmg  a  legislative  authority,  the  doing  of  that  which  is  properly  the 
subject  of  a  private  act  of  parliament  (1)  Nor  have  I  been  able  to 
find  any  case  in  the  English  books  in  which  the  court  has  undei^ 
taken  to  change  the  nature  of  an  infant's  inheritance  by  selling  the 
land  itself,  and  investing  the  proceeds  of  the  sale  for  his  benefit ; 
or  in  which  the  court  has  sanctioned  any  such  sale  made  by  the 
guardian  or  trustee  of  an  infant. 

In  the  management  of  a  lunatic's  estate,  in  England,  looking  to 
his  maintenance  and  the  payment  of  his  debts,  if  the  court  sees 
that  his  advantage  would  be  promoted  by  selling  a  part  of  his  real 
estate,  inconvenient,  ill  conditioned,  &c.  for  these  purposes^  it 
would  have  no  difficulty  in  doing  so  without  making  any  saving  of 
his  rights  over  the  property  into  which  it  had  been  converted ;  (m) 
such  as  is  here  made  by  our  acts  of  Assembly  when  a  sale  is  made 
of  a  lunatic's  real  estate  for  his  maintenance,  &c.  (n)  But  where, 
under  our  act  of  Assembly,  a  portion  of  an  in&nt's  real  estate  is  r&> 
quired  to  be  sold  to  save  his  personalty,  no  saving  is  directed  to  be 
made  for  the  benefit  of  any  one.  (o) 

In  England  the  conversion  of  an  infant's  personal  into  real 
./ly  estate,  by  the  purchase  of  lands,  has  been  rarely  or^ver  prohibited 
by  the  court,  when  made  with  a  proper  saving  of  the  infiBUit's 
rights ;  because  of  the  great  additional  security  which  is  thus  given 
to  his  property.  Such  a  conversion  is  regarded  as  a  permanently 
safe  investment  of  the  infistnt's  personalty;  which,  with  due  caie, 
may  always  be  made  without  loss,  and  can  seldom  fail  to  be  ad* 
vantageous  to  him ;  (p)  particularly  during  the  prevalence  of  those 
epidemic  speculation  fevers,  which  for  some  seasons  have  been 
attended  with  such  frightful  ruin  in  Europe ;  (q)  and  have  many 
times  spread  so  much  confusion  and  distress  over  our  country,  (r) 
It  is  declared,  however,  that  all  changes  in  the  nature  of  an  in&nt's 
property  should  be  avoided  as  far  as  practicable ;  and  that  none 
should  be  made  without  an  entire  saving  of  his  rights ;  or  whereby 

(I)  Taylor  v.  Philips,  1  Yea.  229 ;  S.  C.  2  Yes.  23 ;  B«lf  s  Sapp.  120, 208 ;  Hwrcy 
r.  Ashley,  3  Atk.  618 ;  Russel  v.  Russel,  12  Cond.  Chan.  Rep.  258;  la  the  matter 

of ,  a  minor,  12  Cond.  Chan.  Rep.  259;  Mackworth's  case,  1  Yem.  461. — (m) 

JEIr/wrlePhilUps,  19  Yes.  128.— (n)  1786,  ch.  72,  s.  6;  1800,  ch.  67,8.  6;  1828,  ch. 
26,  s.  3 ;  1829,  ch.  222 ;  1838,  ch.  150.— (o)  1818,  ch.  198,  s.  8 ;  Waring  v.  Waring, 
2  Bland,  676.— (p)  Doughty  v.  Bull,  2  P.  Will.  820 ;  Terry  v.  Teny,  Prec.  Chan. 
278 ;  Inwood  v.  Tyne,  2  Eden,  148 ;  Webb  v.  Shaftsbuty,  6  Mad.  100.— (9)  Cham- 
bers V.  Chambers,  Fitzgib.  127 ;  S.  C.  Mosely,  838 ;  Teriy  «.  Terry,  Prec.  Chaa.  274 ; 
Harrison  0.  Hart,  Comyns,  394 ;  Rees'  Cyclo.  art.  John  Law ;  CoUyer  oo  Piutieithip, 
618 ;  Chalmer  r,  Bradley,  1  Jac.  &  Walk.  bO.-^^r)  Hoye  r.  Penn,  1  Bland,  41,  iiote^ 
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his  estate  might  be  deteriorated,  or  exposed  to  any  new  and  addi- 
tional perils.  Thus  demonstrating,  that,  in  England,  no  court  of 
justice  has  ever  presumed,  for  any  purpose  of  general  advantage 
merely,  however  plausible  or  apparently  safe,  to  interfere  with  the 
right  of  property  of  an  infant,  or  indeed  of  any  one.  And  it  also 
appears,  that  in  those  cases  where  the  parliament  in  the  plenitude 
of  its  sovereign  power  has  directed  any  such  alteration  of  property 
to  be  made,  it  has  most  usually  done  so  with  a  saying  of  the  rights 
of  its  infant  owner,  (s) 

In  England  there  are  many  modes  of  investing  money,  other 
than  by  the  purchase  of  real  estate,  so  as  to  preserve  it  in  perfect 
safety,  and  yet  keep  it  constantly  productive.  In  this  country  it 
Is  not  so.  There  are  here  comparatively  few,  or,  perhaps,  no  such 
perfectly  safe  and  productive  forms  of  investing  money,  other  than 
by  the  purchase  of  land,  or  upon  the  mortgage  of  real  estate,  as  in 
England ;  and  therefore,  considering  the  peculiar  circumstances  of 
our  country,  the  conversion  of  an  infant's  personal  estate  into 
realty,  by  way  of  a  permanently  safe  investment,  is  much  more 
obviously  justifiable  or  even  commendable  here  than  in  England,  (t) 

On  the  other  hand,  apart  from  those  kinds  of  conversion  of  the 
realty  into  personalty,  by  the  sale  of  timber,  coal,  &c.  it  is,  upoa 
the  same  consideration,  evident,  that,  in  this  country,  no  invest- 
ment  can  be  any  thing  like  so  safe  as  in  land  to  which  there  is 
a  clear  title ;  and  that  the  conversion  of  a  clear  fee  simple  estate 
in  land  can  never  be  made  with  any  prospect  of  placing  the  fund 
in  the  same  degree  of  absolute  security,  or  without  incurring  some 
expense  and  loss,  such  as  costs  and  commissions  ;  and  can  rarely 
be  so  completed  as  to  result  in  any  general  and  permanent  advan- 
tage to  the  infant.  Consequently,  there  being  no  shadow  of  autho- 
rity to  be  found  in  the  English  books,  it  would  be  difficult  here  to 
find  any  tenable  ground  upon  which  a  court  of  justice  could  sus- 
tain itself  in  making  a  conversion  of  an  infant's  real  estate  into 
petBOoaltj]  or  in  so  dealing  with  it,  upon  the  pretext  of  its  being  l/A^j/^n 
for  his  advantage  as  to  diminish  its  value,  or  to  subject  it  to  any  '  f 
new  and  additional  perils,  (u) 

In  mortgage  cases  it  is,  however,  said,  that  the  court  will  order 
an  infimt'a  real  estate,  that  is,  regarding  his  equity  of  redemption 


(«)  AiMU]dai«  V.  Anandale»  2  Yes.  S83 ;  Oxenden  v.  ComptoD,  4  Bro.  C.  C.  235, 
note ;  Oxeoden  v.  Compton,  2  Ves.,  jun.,  77.— (0  Ringgold^s  case,  1  Bland,  26. — 
(tt)  Doaglity  V.  BuU,  2  P.  WUI.  820 ;  Partridge  v.  Dorsey,  3  fi.  &  J.  307,  note,  822. 
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-as  such,  to  be  sold  for  his  peeuliar  benefit  and  advantage.  But 
the  advantage  of  a  sale  of  the  realty,  in  such  cases,  is  most  mam* 
fest ;  for,  if,  instead  of  ordering  a  sale,  the  court  were  to  pass  a 
decree  of  foreclosure,  the  whole  estate  would  be  lost  to  the  iniant; 
whereas,  if  it  should  be  worth  more  than  the  mortgage  debt,  by 
a  sale,  the  surplus  would  thus  be  saved,  and  returned  to  him. 
Hence  it  is  obvious,  that  in  all  such  cases  the  infant,  by  a  sale, 
may  gain  but  cannot  lose ;  and  therefore  the  sale,  or  conversion  of 
such  real  estate  into  personalty  for  the  payment  of  the  debt  must 
be  advantageous  to  him.  (w) 

—  II    I        ■■         -     -    —  -    - *—       ■■  ■      —    --  ■  — ^ — 

(to)  Goodier  v.  AshtoD,  18  Yes.  8S;  Mondey  v.  Mondey,  I  Yes.  &  Bea.  22S; 
Brookfield  v,  Bradley,  4  Good.  Chan.  Kep.  298 ;  Scbolefield  v,  Heafield,  11  Cood. 
CbaB.  Rep.  528;  Powel  Mort.  983,  986. 

Jones  v.  Bets  worth. — This  bill  was  filed  on  the  3d  of  September,  1795,  bj 
Thomas  Jones  against  Samuel  Betsworth,  for  the  recovery  of  a  mortgage  debt  by  t 
sale  of  the  mortgaged  property.  The  defendant  answered,  and  the  ease  was  broogtat 
on  for  a  final  bearing. 

I7th  January,  1798. — Hanson,  Chancellor. — The  said  cause  standing  ready  for 
decision,  and  being  submitted ;  the  bill,  answer  and  all  other  proceedings  were  by 
the  Chancellor  read  and  considered ;  and  it  appearing  to  him,  that  the  mortgage  ta 
the  bUl  mentioned  was  duly  executed,  that  there  is  due  to  the  complainaiit,  oo  the 
said  mortgage,  the  sum  by  him  stated  to  be  due,  with  interest  from  the  time  of  set- 
tlement; that  it  is  reasonable  to  have  the  said  sum,  with  interest  and  costs,  raised 
by  a  sale  of  the  mortgaged  lands ;  unless  the  defendant,  within  such  time  as  sbaH 
be  allowed  by  this  court,  shall  discharge  the  said  principal,  interest  and  costs. 

It  is  thereupon  Decreed,  that  unless  the  defendant,  on  the  9th  day  of  Febnnry, 
1799,  shall  bring  into  this  court  to  be  paid  to  the  complainant,  or  shall  p^  to  the 
complainant  the  costs  of  this  suit,  and  the  sum  of  £771  18s.  Id.,  which  is  the  aum 
to  be  then  due  for  the  eald  principal  of  i&777  19t.  2d.,  with  interest  fiom  the  Mi 
day  of  May,  1793,  deducting  the  sum  of  £274  9s.  Od.,  paid  on  the  30th  day  <tf 
April,  1794 ;  or  unless  the  said  defendant  shaU  at  any  time  before  the  said  9th  day 
of  February,  1799,  bring  into  this  court  to  be  paid  to  the  complainant,  or  pay  to  the 
said  complainant,  bis  costs  of  suit,  together  with  the  aforesaid  sum  of  £777  ISt .  2dn 
with  interest  as  aforesaid,  until  the  time  of  bringing  in,  deducting  the  payment  ss 
aforesaid,  made  on  the  80th  of  April,  1794,  the  mortgaged  lands,  viz :  BeUworWe 
Choice,  52i  acres ;  Providence,  2154  >cres ;  Colepit,  50  acres ;  Baidridge,  80  acres ; 
and  another  tract,  24  acres,  lying  in  Somerset  county,  or  so  much  thereof  as  shaU  be 
V  necefsaiy,  shall  be  sold  for  discharging  the  aforesaid  principal,  interest  and  costs. 

And  Lambert  Hyland,  of  said  county,  is  hereby  appointed  trustee,  Itc.  And  the 
terms  of  sale  shali  be  that  the  purchase  money,  at  the  election  of  the  purchaser  or 
purchasers,  shaU  either  be  paid  down  to  the  trustee  immediately  after  the  sale,  or  be 
brought  into  this  court,  or  paid  to  the  ssid  trustee  immediately  after  the  Chancellor^ 
ntification  of  the  sale,  which  cannot  be  absolutely  valid  until  ratified  by  the  Cbaa- 
cellor,  &c. 

In  consideration  of  the  defendant's  allegation  on  oath,  respecting  the  value  of  the 
lands,  and  of  the  payment  by  him  made,  as  stated  by  the  complainant,  the  Chan- 
cellor has  allowed  a  considerable  time,  as  is  usual  in  such  cases,  for  paying  or 
bringing  in  the  principal,  interest  and  costs,  before  the  sale  for  ready  money  can 
take  place.    It  is  to  be  remarked,  that  it  is  not  in  the  Chancellor's  power,  without 
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And  SO  too  real  estate  in  tlie  hands  of  an  infant  heir  or  devisee 
m^jy  in  various  other  modes  of  judicial  proceeding  be  converted 


lAe  coBsent  of  the  complaioant,  to  direct  a  sale  of  mortgaged  land  o&  credit,  (1785, 
di.  72,  s.S;)  although  it  appears  to  him  probable,  that  an  immediate  sale  on  short 
credit  may  be  more  advantageous  to  both  parties  than  a  sale  for  ready  money  after 
a  considerable  lapse  of  time. 

It  is  therefore  further  Decreed  and  Provided,  that  in  case  the  complainant  and 
deltndMit  shall  each  subscribe  a  writing  expressing  his  consent  to  the  sale  of  th^ 
alinesaid  lands  on  a  credit  of  six  months,  the  said  trustee,  after  filing  his  bond  and 
giving  notice  as  aforesaid,  may  proceed  with  all  diligence  to  a  sale  of  the  lands, 
either  in  one  lot  or  parcels  as  aforesaid,  at  publie  auction,  on  the  terms  of  the  pur- 
chaser's giving  bond  to  the  said  trustee,  as  such,  for  paying  the  purchase  money 
with  interest,  within  six  months  from  the  time  of  sale.  And  if  a  sale  on  credit 
shall  take  place  agreeably  to  the  directions  of  the  decree,  the  trustee  shall,  in  every 
respect,  puisne  the  directions  herein  before  given  relative  to  the  return  execution 
of  a  deed,  and  bringing  money  into  court.  He  shall  likewise  return  to  this  court 
the  bond  or  bonds  by  him  taken,  and  the  writing  expressing  the  consent  of  the 
parties  to  the  sale  on  credit. 


Immediately  after  signing  the  above  as  the  decree,  the  following  was  subjoined : 
Mik  Jknuary^  1798. — Hanson,  Chancellor.^li  appears  on  examination,  that  a 
mlsiakB  hath  been  made  with  respect  to  the  debt  to  be  due  on  the  10th  of  February 
next.  However,  the  mistake  could  not  be  material,  unless  the  defendant  Bhoul4 
actually  bring  the  money  into  court  on  the  said  day  without  any  discoveiy  of  the 
fsittske.  For  In  ease  the  defendant  shall  not  offer  to  bring  in  on  that  day,  it  appears 
hf  the  deoee,  that  the  sum  to  be  raised  by  a  sale  is  iS777  ISs.  2d,,  with  inteiest 
fion  the  mhof  May,  1793,  after  deducting  £274  9s.  (M.,  as  paid  30th  of  April* 
1794.    Tlie  s«m  to  be  due  on  the  10th  of  Februaiy  next,  is  £706  19«.  6d. 


After  which  a  sale  of  the  mortgaged  property  having  been  made  and  reported ; 
and  the  usual  order  allowing  cause  to  be  shewn  why  it  should  not  be  confirmed 
having  been  published,  the  case  was  again  submitted. 

27A  JfsrcA,  1800. — Hanson,  GlattcsUor.—- No  objection  having  been  made  to  the 
sale  of  the  trustee  Lambert  Hyland,  although  notice,  Itc. ;  and  ths  complainant 
having  by  writing  expressed  his  approbation  ;  it  is  Mjudged  and  Ordered,  that  the 
wM  sale  made  by  the  said  trustee,  as  stated  in  his  report,  be  and  it  is  hereby  abse- 
Ititely  ratified  and  confirmed. 

It  Is  fiifther  Ordered,  that  the  said  trustee  for  his  whole  trouble  and  expense.  In- 
curred in  the  execution  of  his  trust,  be  allowed  the  sum  of  thirty  pounds,  out  of  the 
money  fo  arise  ftom  the  sale ;  that  the  sum  of  £1»  ISs.  l^d.,  be  applied  to  the  die- 
chai^  of  costs  as  taxed  by  the  register  of  the  court ;  that  the  residue  of  the  said 
money  be  paid  to  the  complainant  Thomas  Jones,  towards  the  discharge  of  the  debt 
to  him  due  on  the  mortgage  stated  in  the  bill.  But  as  the  complainant  is  the  pur- 
chaser of  the  land  sold,  and  passed  his  bond  finr  the  purchase  money,  there  is  no 
Becessity  Ibr  the  money  to  be  actually  paid.  And  it  is  Ordered,  that  on  his  giving 
his  receipt  in  writing  to  be  here  lodged,  for  the  said  residue,  and  on  paying  to  the 
said  trustee  the  said  sum  of  thirty  pounds,  the  said  bond  shall  be  given  up  to  him 
to  be  cancelled,  and  the  said  trustee  shall  execute  to  him  a  deed,  as  by  the  original 
4eeree  is  directed. — M.  9. 
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into  personalty  for  the  payment  of  debts ;  in  all  wliich  cases^  the 
surplus^  if  any,  goes  as  a  residuum  of  the  realty  to  the  heir  or 


'  A  mortgage  to  secure  the  payment  of  money,  being  a  creature  of  equity,  cm  only 
be  correctly  understood  according  to  tbose  equity  principles  by  wfaich  tbe  eantract 
is  regulated.  It  bavtng  been  assumed  in  regiird  to  sucb  a  security,  that  the  creditor 
might  be  sufficiently  reimbursed  by  the  payment  of  the  principal  of  the  debt,  with 
legal  interest,  at  any  time  alter  the  day  of  payment,  when,  according  to  the  tettns 
of  the  contract,  the  condition  having  been  broken,  and  the  estate  at  law  hamag 
thereby  become  absolute,  it  followed,  that,  In  equity,  the  debtor  might,  witbia  a  i«a* 
aonafale  time,  redeem  his  estate  on  the  payment  of  the  principal  of  tbe  debt,  with 
interest ;  and  that  as  the  debtor  might  be  allowed,  on  those  terms,  to  redeem,  the 
creditor  could  not,  after  the  day  of  payment,  have  his  estate  made  peifbetly  abso« 
lute  Without  a  bill  to  foreclose,  the  court  of  equity,  to  which  he  waa  thof  uadei 
a  necessity  of  addressing  himself,  for  that  purpose,  might  prescribe  the  teniis  opea 
which  his  title  should  be  made  absolute;  which,  among  other  things,  should  be^ 
that  the  debtor  should  have  a  further  specified  time,  after  the  date  of  the  decree,  to 
pay  the  debt.  With  interest;  and  so  redeem  his  estate ;  tCtid  this  specified  time,  oa  its 
being  shewn  that  the  mortgaged  estate  greatly  exceeded  in  value  the  amoaat  of  th# 
debt,  might,  to  prevent  a  sacrifice  of  the  property,  be  from  time  to  time  enlai^ged  to 
a  reasonable  extent.— (Pow.  Jfor^.  7,  lOS,  250, 961;  2  Mad.  Chan,  492;  Jnumd 
9.  Claypool,  1  Cha.  Rep.  262;  Monkhowe  v.  The  Corporation  of  Bedford^  17  Vet. 
980;  NacoiieUki  v.  Wakefldd,  17  Vee.  418;  Edwarde  v.  Cindifft^  1  Mad.  Mep.  W( 
Pmittr  V.  Houi^H  8  Cond.  Chan.  Rep.  63;  Bmere  o.  Wharton^  10  Comd.  Oboa. 
R^.  156.) 

Such  haf  always  been  tbe  law  of  Engknd ;  and  in  Maryland  tbe  sane  priMiidsi 
^  eqwity  have  prevailed,  in  so  ftr  as  to  allow,  for  the  same  reasons%  oo  m  deorea  ta 
AMttolose  or  sell,  the  farther  time  of  twelve  or  eighteen  moatfas  to  the  debtor  to  matai 
payment— ( Cbrroa  o.  Belt,  1787;  Bwriw.  TAc  CbaunisstoMra  o/  WaehUig^ont  1806  { 
Craig  V.  Rvak,  1807.) — But  as  I  never  could  satisfy  myself  of  the  propriety  of  thus 
axtendiag  the  credit  beyond  the  date  of  the  decree,  to  the  prejudice  of  the  creditor, 
to  whom  mere  legal  interest  could  rarely  be  an  adequate  compensation  for  the  delay 
of  the  payment  of  his  money ;  {Reynolde  v.  PiU^  19  Vee.  140;)  and  no  such  further 
iadttlgeaoe  beiag  allowed  to  the  debtor  in  mortgage  cases  any  where  but  in  finglaad* 
where  tha  practice  of  granting  it  has  been  regretted,  and  said  to  be  unreasonable.— 
<S  Mad.  Chan.  492.)-^I  have  in  all  cases  deemed  it  proper  to  limit  the  indulgence  to 
one  month,  er  to  as  short  a  time  as  was  compatible  with  the  observance  of  tbe  ruk^ 
as  one  which  had  been  expressly  recognized  by  the  General  Assembly;  (1785,  cL 
7^  s.  8  0  since  there  ean  be  no  more  just  grounds  ibr  pestponin({  the  immediate 
execution  of  a  decree  in  equity  for  the  recovery  of  a  debt  in  a  n4>rtgage  case,  than 
in  suspending  execution  on  a  judgment  at  common  law,  in  an  action  of  debt  on  a 
bond  under  a  stay  law,  which  has  been  held  to  be  unconstitutional,  because  of  ill 
impairing  tbe  obligation  of  the  eontract— (  Caa^fbeU^e  Oau^  2  Biand^  287.) 

But,  in  regard  to  infants,  it  has  been  declared,  that  where  any  person  under 
twenty*oQe  years  of  age,  shall  be  possessed  of  any  real  estate  mortgaged  for  aecar- 
ing  the  payment  of  any  debt,  and  the  day  of  payment  has  elapsed,  the  Chancellor 
may  decree  a  sale  of  the  mortgaged  premises,  or  such  part  thereof  as  may  be  neces* 
sary  to  discbaige  tlie  debt ;  or  may  decree  a  foreclosure  of  tbe  whole  or  such  part 
of  the  mortgaged  premises  as  may  be  sufficient  to  satisfy  the  debt;  and  that  too,  as 
it  would  seem,  without  allowing  the  iniant  a  day  to  shew  cause ;  or  requiring  tbe 
plaintiff,  as  formerly,  to  give  bond  to  refund  or  reconvey,  on  its  being  made  to 
appear  within  one  year  after  his  arrival  at  age,  that  the  decree  was  erroneous  or 
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deriaee  fiom  whom  tbe  bodj  of  the  realty  was  taken,  (x)  And 
«poA  a  like  graiuid  of  neceasity  to  satisfy  the  just  claims  of  others, 
la  partttion  cases,  where  it  is  impracticable  to  make  any  just  parti- 
tion of  the  real  estate,  or  where  a  partition  cannot  be  made  of  it 
without  much  disadvantage,  there,  as  well  by  the  long  established 
power  of  the  court,  as  by  positive  legislatiTe  enactment,  a  real 
estate  in  which  an  infiint  has  an  interest  in  common  with  others 
may  be  sold,  and  a  share  of  the  proceeds  of  the  sale,  consbting  of 
personalty,  may  be  awarded  to  the  infant  (y) 

The  courts  of  justice  of  England,  acting  in  accordance  with 
these  general  principles  and  holding  the  rights  of  property,  parti* 
cularly  those  of  an  infant,  to  be  in  all  respects  sacred  and  inviola- 
ble, bat  upon  the  ground  of  some  great  and  overruling  necessity^ 
have  cautiously  abstained  from  meddling  with  all  such  rights  in 
any  way.  And  therefore  it  is,  that  the  English  Court  of  Chancery 
has  never,  except  in  the  cases  above  mentioned,  undertaken  to 
dispose  of  an  infant's  land,  or  inheritance  in  real  estate ;  and  that, 
although  many  cases  have  arisen,  in  which  the  income  of  an  in- 
iaat's  estate  has  been  found  to  be  entirely  insufficient  for  his  sup- 


m9ML^ll8S»fll.72,t.l4NMia;lS82,a.S0S,t.S;  lSa7,M.2aS;  BoM9.Bkk, 
1  Vem,lK;Maadtv.CMmi,nF.  WULU2i  WmckuUr v. Biav9r, 9  F«f.ai7} 
iraKatMM  w,  Oorriam  IS  Vm.  114.)— And  it  has  bMB  further  declared,  withont  die- 
tfnctjoo  M  to  iaftiiti  or  adnUe*  that  in  all  caaee  to  foredoees  in  oaie  Uie  party  againaC 
whan  the  hUl  ehall  be  Sled  does  not  pay  the  earn  due,  by  the  tioie  United  in  the 
deereei^  the  inoitg»fed  premisee,  «r  eo  much  thereof  as  may  he  neoesaary  to  die* 
chaife  tbe  money  doe  and  costs,  nay  be  sold  for  ready  money,  unless  the  plaioUff 
•haU  coasent  to  a  sale  on  credit ;  and  the  money  raised  by  such  sale  shall  be  ordered 
4a  be  bia«sbt  into  court  to  be  paid  to  the  plaintiff.— (17S5,  ch.  72,  s.  S;  Dopid  v. 
Onluum,  2  JSr.  4  0. 94) 

It  ^f9ua  to  have  long  been  the  nndefstanding  of  the  profession  and  of  this  oour^ 
M  iadicated  ia  the  above  case  of  Jones  v.  Belsworth,  and  in  other  cases,  that  the 
proceaJa  of  the  sale  of  the  moiisaged  property  should  be  iint  applied  to  the  pny* 
ment  of  the  coals,  comnissions  and  expenses,  and  the  balance  only  to  the  satis* 
laclionof  the  mortgage  debt;  or  discounted  from  the  debt,  should  the  mortgagee 
liiBself  be  the  pwchaser,  leaving  ib»  mortgagee  to  proceed  otherwise  against  the 
mortgagor  for  the  reeoveiy  of  so  much  of  the  debt  as  was  thus  left  nnsatiified.-^ 
(JUdgebf  V.  BtUy  ISOS;  Ifardodir's  cote,  S  Bland,  464, 4S6.)— But  in  England  it  is 
<Mberwise;  there,  aeooiding  to  a  recent  decision,  the  whole  amount  of  the  proceeds 
of  tbe  sale  must  be  first  applied  to  tbe  satisikction  of  tbe  mortgage  debt.— 
(Uppertm  V.  Harrittm,  10  Qmd.  Chan.  Sep.  189 ;  EUiMon v.  Wright,  3  Cond.  Chm. 
Bip.  4SS.) 

(x)  Culpepper  v.  Aston,  2  Chan.  Cas.  115;  Ozenden  v.  Compton,  2  Yes.,  jun., 
73;  Maugham  9.  Mason,  1  Yes.  &  Bea.  415;  Jones  v.  Jones,  1  Bland,  452.— 
tjr)  178(K,  cb.  72,  s.  12;  isao,  ch.  191 ;  Corse  v.  Polk,  1  Bland,  233,  note. 
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port ;  yet  it  has  rarely  occurred,  that  the  court  ha&  broken  in  upon 
the  capital  of  even  his  personal  estate  for  the  mere  purpose  of 
maintenance,  though  it  has  frequently  done  sa  for  his  education 
and  putting  him  out  in  life,  (z) 

(z)  Barlow  v.  Grant,  1  Vem.  2CM(;  Fraaklili  v.  Green,  2  Vem.  137;  Harvey  t, 
Harvey,  2  P.  Will.  21 ;  Davies  9.  Austen,  1  Yes.,  jun.,  248;  S.  C.  8  Bro.  C.  C.  178; 
Lee  V,  Brown,  4  Yes.  862 ;  Walker  v.  Wethereil,  6  Yes.  474 :  Beasley  r.  Ma«^th, 
2  Scbo.  &  Lefr.  85 ;  Ex  parte  Darlington,  1  Ball  &  Bea.  240 ;  Ex  parte  M'Kej,  1 
BaU  fc  Bea.  405;  Ex  parte  Green,  1  Jac.  &  Walk.  258;  Hooper  9.  Royster,  1 
Mun.  119. 

Hanson  v.  CHAPMAN.—ThiB  bill  was  filed  on  the  8tb  of  August,  1796,  by  Samnel 
Hanson  and  others  against  Henry  H.  Chapman.  It  states,  that  the  late  Samuel 
Hanson,  by  his  will,  bequeathed  certain  legacies  to  the  plaintiffs;  and  on  the  death 
of  his  grand-daughter  Anna  H.  Chapman,  and  his  daughter  Eteanor  Cbapsiaa, 
without  issue,  directed  that  bis  real  estate  should  be  sold  for  the  payment  pf  tb«e 
legacies.  That  he  appointed  George  Lee  and  Heniy  H.  Chapman,  his  executors, 
and  authorized  them  to  mafce  the  sale ;  that  Lee  had  renounced  the  executorship, 
and  it  was  doubtftil  whether  Chapman  alone  could  sell  and  make  a  good  title ;  aod 
that  the  tpstator's  grand-daughter  and  daughter  weie  both  dead  without  iarae. 
Prayer  to  appoint  a  trustee  to  make  the  sale,  &c. 

Heniy  H.  Chapman,  who  alone  was  made  defendant,  answered,  admitted  the  (acts, 
and  consented  to  a  decree  as  prayed.  Whereupon,  it  was,  on  the  8th  of  October, 
1796,  Decreed^  in  the  usual  form,  that  Henry  H.  Chapman  make  the  sale,  &e. 
Under  which  decree  sales  were  made  and  ratified  accordingly.  After  which,  oa  t 
considerable  amount  of  the  proceeds  being  brought  in,  they  werei  by  tho  dinctioi 
of  the  court  distributed  among  the  legatees  of  full  age. 

nth  SeptenUrer^  1801.— Hanson,  Chancettor.—On  the  petHion  of  sevwal  of  fbi 
said  devisees,  it  is  Ordered,  that  the  auditor  atate  the  sums  of  which  each  of  ttteni  if 
entitled  to  out  of  the  principal  money  ariaing  from  the  said  sale ;  and  that  he  stale 
the  sum  which  each  devisee  is  entitled  to  receive  of  the  money  brought  into  coqH» 
charging  him  or  her  with  the  payments  already  made  to  him  or  her.  Out  of  the  aiid 
money  is  to  be  deducted  the  trustee's  commission,  hereby  allowed  him  of  £175^ 
excluaive  of  all  except  personal  expenses.  And  in  making  these  statements  he  is  is 
take  into  consideration  the  specific  and  contiogent  legacies  given  by  the  said  Ha>> 
eon's  will.  It  is  the  intent  of  this  order,  that  if  there  be  money  brought  in  auflcieot, 
after  the  aforesaid  deductions,  to  pay  unto  each  devisee  of  lawful  age  the  propoitioa 
of  the  principal  money  to  him  or  her  due,  the  same  shall  be  paid.  The  register  if 
hereby  directed  to  receive  any  money  arising  from  the  sale  to  be  ofiered  by  tbi 
trustee;  and,>ivith  the  treasurer's  leave,  deposite  the  same  in  the  Western  Sbors 
treasury,  subject  to  future  order.  And  it  is  the  intent  of  tliia  order,  that  the  said 
money  be  brought  into  the  account  to  be  stated. 


After  which  the  case  was  again  brought  before  the  court  at  the  instance  of  one  of 
the  infant  legatees. 

29ih  October,  1801. — ^Hanson,  Chancellor, — ^It  is  represented  to  the  Chancellor 
that  William  Baker,  one  of  the  children  of  Mildred  Baker,  daughter  of  the  wA 
Hanson,  and  mentioned  in  his  last  will,  is  nearly  twenty  years  of  age,  and  engaged 
in  the  study  of  physic ;  and  that  it  will  be  of  great  importance  to  him  to  receive 
immediately  the  money  to  which  he  is  entitled  under  his  grand&tfaer's  will.  The 
Chancellor  being  satisfied  of  the  truth  of  the  said  representation,  and  that  the  inte- 
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By  an  aet  of  AasemUy,  passed  before  the  revolation,  rt  was, 
among  other  things,  expressly  declared,  that  if  the  estate  of  an 
inlaat  was  so  small,  that  its  yearly  profits  and  increase  would  not 
extend  to  a  frtz  education  and  maintenance  of  him,  he  should  be 
bound  apprentice  to  a  trade  until  he  arrived  at  full  age ;  unless 
some  relation  or  charitable  pe^on  would  maintain  and  educate  him 
for  the  small  increase  of  his  estate,  without  any  diminution  of  the 
principal,  (a)  Soon  after  the  revolution,  the  Legislature  declared, 
that  in  case  the  produce  of  the  estate  was  not  sufficient  to  main- 
tain and  educate  the  minor,  in  a  proper  manner,  the  Orphans  Court 
might  allow  the  guardian  to  apply  a  part  of  the  principal  of  the 
infitnt's  personal  estate,  not  exceeding  one-tenth  annually,  to  the 
purpose  of  his  education,  (fr)  And,  afterwards,  by  the  testamen- 
tary system,  it  was  declared,  that  the  Orphans  Court  should  ascer- 
tain the  amount  to  be*  annually  expended  in  the  maintenance  and 
education  of  the  orphan ;  regard  being  had  to  his  future  situation, 
prospects  and  destination ;  and,  if  it  should  be  deemed  advan- 


nest  of  the  raid  infant  will  most  probably  be  best  promoted  by  permittitig  him  to 
receive  the  nid  money  wberewiUk  he  may  advantageously  proeecute  his  studies.  It 
is  Ordere<i,tbat  Uiere  be  paid  to  the  said  William  Baker,  the  money  to  which,  agree- 
ably to  the  auditor's  report,  he  is  entitled,  arising  from  the  sale  of  the  real  estate  of 
Samael  Hanson,  deceased ;  and  either  here  lying,  or  hereafter  to  be  brought  in,  he 
givini^  a  receipt  for  the  same. 


On  the  25th  of  November,  1801,  an  order  was  passed  in  favour  of  Grafton  D. 
Hanson,  another  infant  legatee,  similar  to  the  foregoing.  After  which  the  case  was 
again  bronght  before  the  court  at  the  instance  of  a  purchaser. 

26C/k  Jlfoy,  1803. — Hansox,  Chancellor. — Whereas,  the  decree  for  a  sale  in  this 
caoee  passed,  directs,  that  on  payment  of  the  whole  purchase  money,  the  trustee, 
Henry  H.  Chapman,  shall  convey  to  the  purchaser  in  fee ;  and  whereas,  it  is  stated, 
tiiat  several  of  the  purchasers  have  assigned ;  and  that  it  would  be  convenient  for 
the  trustee  to  convey  to  the  assignees.  It  is  Ordered,  that  the  said  trustee,  on  the 
receipt  of  the  whole  purchase  money,  and  on  being  satisfied,  that  the  purchaser  bath 
aeeigned  his  purchase ;  may,  on  application  of  the  assignee,  at  his,  the  said  trustee's 
discretion,  convey  to  the  said  assignee  in  fee ;  and  provided  an  assignment  of  the 
porchase  hath  actually  been  made  fairly,  and  without  fraud  and  imposition,  the  con- 
▼eyance  shall  operate  in  the  same  manner  as  if  it  had  been  made  by  the  direction  of 
the  original  decree  in  this  cause.  The  Chancellor  has  been  applied  to  for  a  decree 
directing  a  conveyance  by  the  said  trustee  on  the  part  of  a  particular  assignee ;  but 
Uie  ChanceUor  conceives,  that  he  cannot,  with  propriety,  make  an  ex  parte  decree 
Inoding  on  a  person  who  is  no  party  in  any  suit  here  depending.  But  in  case 
of  a  conveyance,  under  the  foregoing  order,  to  a  fair  assignee,  there  is  no  doubt, 
fha*^  the  eaatgnee's  title  wiU  be  as  good  as  if  a  conveyance  had  been  made  by  the 
tmttee  to  the  purchaser,  and  a  conveyance  afterwards  made  by  the  purchaser  to 
the  assignee. — ^M.  S. 

(•)  1715>  ch.  89,  8.  a  and  10;  1729,  ch.  24,  s.  12  and  13.— (6)  1785,  ch.  80,  s.  9. 
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tftgeotts  to  the  ward,  might  allow  the  guardiaii  to  exceed  the 
income  of  the  estate ;  to  cut  down  and  seU  wood,  to  make  use  of 
the  principal ;  and  to  sell  a  part  of  it ;  prtmidedy  that  no  part  of 
the  real  estate  should^  on  account  of  such  maintenance,  or  educa- 
tion, be  diminished  without  the  approbation  of  the  Court  of  Chan- 
cery as  well  as  of  the  Orphans  Court,  (c) 

By  a  special  estate  act,  passed  before  the  act  to  direct  descents, 
after  reciting,  that  three  hundred  and  fifty  acres  of  land  had  do* 
scended  to  the  five  daughters  of  J(An  Warihingtonf  deceased,  as 
bis  heirs  in  co-parcenaiy ;  and  that  their  mother,  also  then  dead, 
had,  by  her  will,  directed  her  real  estate  to  be  sold,  and  the  money 
arising  from  the  sale  to  be  put  out  at  interest  for  their  benefit; 
that  one  of  the  co-parceners  was  married  to  John  Cradock,  wbo 
claimed  a  partition ;  but,  that  a  partition  of  so  small  a  parcel  of 
land  would  lessen  the  value,  and  be  detrimental  to  the  interests  of 
the  co-parceners,  it  was  directed,  that  the  land  which  had  so  de- 
scended should  be  sold,  that  part  of  the  money,  arising  from  the 
sale,  should  be  paid  to  such  of  the  parceners  as  were  married,  or 
of  lawful  age,  to  receive  the  same;  and,  that  the  residue  should 
be  put  out  on  interest  for  the  benefit  of  the  other  co-parceners, 


(c)  1798,  cb.  101,  lub  cfa.  12,  s.  7  and  10 ;  Brodess  v.  Thompson,  8  H.  &  O.  120. 

GoLTiER*8  Case. — ^ThU  petitioD  was  filed  on  the  18th  of  December,  1810,  bf 
John  Goltier,  in  the  Orphans  Court  of  Cecil  county ;  and  was  eooa  afterwafdi, 
with  the  proceedings  thereon  in  that  court,  removed  to  and  filed  here.  The  petitieD 
stated,  that  the  petitioner  had  two  children,  by  bb  late  wife,  who  were  infants ;  thai 
in  right  of  their  mother,  they  had  become  entiUed,  by  descent,  to  an  andtrided  in* 
terest  in  a  grist-mill,  and  about  one  hundred  and  forty  acras  of  land;  tint  a&er 
consulting  with  the  petitioner,  the  other  heirs,  deeming  it  highly  adrant^eous  (d 
all  concerned,  had  contracted  to  sell  the  property  to  Alexander  Scott  for  $6,424  2& 
Whereupon  the  petitioner  prayed,  that  he  might  be  enabled  to  convey  the  estate  to 
the  purchaser  on  behalf  of  his  children,  inasmuch  as  he  verily  believed,  that  aueh  a 
sale  would  much  promote  the  interest  and  welfare  of  his  said  children,  and  enaUa 
him  to  educate  and  support  them  more  to  their  advantage  than  if  no  such  aale  were 
made. 

I2ih  December^  lSlO.^By  ihi  Orpkans  Court.r~On  due  consideration  of  the  alle* 
gationa  contained  in  the  within  petition,  the  court  is  of  opinion,  that  the  sale  prayed 
for  is  to  the  advantage  of  the  aforesaid  Francis  and  Elizabeth,  and  should  be  con- 
firmed ;  and  that  the  petitioner  John  Goltier  be  authorized  to  make  a  conveyance  of 
that  part  of  his  wards'  real  estate  which  they  have  by  descent  from  their  coosin 
Jonathan  Booth,  and  mentioned  in  the  within  petition.  In  testimony  whereof,  I 
have  hereunto  set  my  hand  and  seal  of  office,  this  twelfth  day  of  December,  in  the 
year  of  our  Lord  eighteen  hundred  and  ten.    David  Smith,  register. 

I8lh  December,  1810.— Kilty,  CAanc«i2or.— Under  the  power  vested  in  this  court 
by  the  act  of  1798,  ch.  101,  sub  ch.  12,  s.  10,  the  above  order  of  the  Orphans  Coart 
is  approved.— Cftaitce7;y  Proceedings,  ISiO,  fol.  583. 


UQkiL  thoy  should  aUain  sooh  age  or  xaarry.  (d)  By  anotlicr  ape< 
cial  act,  passed  at  the  saioe  sessioa,  afier  reciting,  that  CdUb 
Doris  had  died  intestate,  leaving  but  Tery  little  personal  estate ; 
seised  of  one  tract  of  land  containing  two  hundred  acres ;  and  of 
another  parcel  containing  ninety-nine  acres ;  which  wece  not,  and 
could  not  be  rented  for  more  than  sufficient  to  discharge  the  an* 
noal  assessment;  and  leaving  four  infant  daughters,  who  were 
greatly  distressed,  and  who  could  not  be  educated,  or  maintained, 
unless  by  a  sale  of  their  inheritance ;  it  was  directed,  that  the 
land  should  be  sold;  that  the  interest  of  the  purchase  money 
should  be  applied  to  their  education  and  maintenance ;  and  that 
the  principal  should  be  divided  and. paid  to  them  as  they  respec* 
tively  arrived  at  the  age  of  sixteen*  (e)  By  another  special  act,  it 
was  stated,  that  Joseph  Walker  died  intestate,  seised  of  aa  im- 
proved lot  of  ground  in  Pig  point,  which  would  have  then  sold 
for  one  thousand  pounds ;  but,  from  a  decay  of  the  improvements^ 
since  that  time,  had  been  so  reduoed  in  value,  that  its  rents  were 
wholly  unequal  to  the  necessary  repairs ;  that  the  son  and  heir  at 
law  of  the  deceased,  being  then  but  four  years  old,  before  he  ar- 
rived at  full  age  the  lot  would  be  of  no  value.  Whereupon  it 
was  directed,  that  the  lot  should  be  sold,  and  that  the  money 
arising  from  the  sale  should  be  put  out  at  interest  for  the  benefit  of 
the  heir.  (/) 

lo  another  special  act  it  was  set  forth,  that  several  lots  of  ground 
in  Baltimore  town,  which  had  descended  to,  and  been  made  over 
to  three  infants,  were  then  useless  to  them,  and  very  heavily  bur« 
thened  with  taxes ;  but  would  be  of  great  advanti^e  to  the  said 
children  if  leased  out  on  ground  rents  for  ninety-nine  years  renew- 
able forever.  Whereupon  it  was  directed,  that  the  lots  should  be 
leased  with  the  aj^robation  of  the  Orphans  Court,  {g)  It  was 
stated  in  a  special  act  passed  on  the  petition  of  Sarah  Parran^  that 
her  husband  Richard  Parran  died  seised  of  two  tracts  of  land,  one 
in  Calvert,  and  another  in  Charles  county,  and  personal  estate  to 
a  considerable  amount ;  that  at  the  time  of  his  death  he  was  much 
indebted,  and  left  the  petitioner  his  widow,  and  three  daughters ; 
and  that  it  would  be  for  the  benefit  of  the  children  to  sell  the  land 
in  Charles  county,  to  save  a  part  of  the  personal  estate ;  where- 


(d)  November,  1781,  cb.  4.~(«)  November,  1781,  cb.  15 ;  1804,  cb.  10.— 
(/)  17S4,  eb.  ^T-ig)  1784,  cb.  81 ;  1794,  cb.  6;  Evroy  v,  Nicholas,  2  £q.  Ca. 
Abr.  488  V  P—  V.  Bell,  6  Yea.  419 ;  In  the  matter  of  Starkie,  8  Cond.  Chan.  Rep.  79. 
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Upon  it  wad  enacted,  that  the  land  in  Charles  county,  containiog 
two  hundred  and  fourteen  acres,  should  be  sold,  and  the  proceeds 
applied  towards  the  payment  of  the  debts  due  from  Richard  Par* 
rtm,  deceased ;  but  that  no  part  thereof  should  be  paid  to  Sarah 
Pmrany  nor  should  she  be  entitled  to  any  more  of  the  personalty 
than  if  this  act  had  not  been  passed,  (A) 

Since  the  alteration  of  the  common  law  by  the  act  to  direct 
descents,  on  its  being  represented  to  the  General  Assembly,  by 
the  petition  of  WiUiam  Wirtj  a  minor,  that  he  was  entitled  to  the 
moiety  of  a  house  and  lot  in  Bladensburg,  that  he  had  received  a 
classical  education,  and  was  then  engaged  in  the  study  of  the  law; 
but,  that  his  personal  estate,  with  the  annual  value  of  his  real 
estate,  were  insuflicient  to  enable  him  to  prosecute  his  studies  with 
advafttage;  it  was  enacted,  that  his  interest  in  the  house  and  lot 
should  be  sold,  and  the  proceeds  applied  towards  his  education 
and  use.  (i)  At  the  next  session  of  the  Greneral  Assembly,  by  the 
petition  of  Jiidkh  WEdUce,  on  behalf  of  herself  and  her  children, 
it  was  represented,  that  her  husband  John  Wallace  died  intestate 
in  the  year  1789,  leaving  the  said  widow  and  five  children,  and 
seiiSed  of  a  tract  of  land  containing  eighty  or  ninety  acres  which 
was  rich,  but  entirely  destitute  of  timber  and  firewood ;  the  ex- 
pense of  procuring  which  exhausted  the  annual  profits  of  the  land. 
Whereupon  it  was  enacted,  that  the  land  so  descended  should  be 
sold;  and,  with  the  proceeds,  other  land  should  be  purchased'in 
which  the  widow  should  have  her  right  of  dower,  and  which  should 
be  held,  and  pass  as  the  land  which  had  been  sold.  (J)  In  addi- 
tion to  these  many  other  similar  estate  acts  have  been  passed,  in 
almost  every  one  of  which  it  appears,  that  the  General  Assembly 
wer^,  in  some  way,  satisfied  of  the  truth  of  the  facts  as  stated; 
and  that  it  would  be  exceedingly  difficult,  if  not  altogether  imprae- 
ticable,  to  provide  for  the  maintenance  and  education  of  the  infants 
in  any  other  manner  than  by  the  proposed  sale  of  their  real 
estate,  (h) 

In  all,  or  almost  all  of  these  cases,  it  is  evident,  that  the  Legis- 
lature interposed  merely  for  the  purpose  of  removing  a  temporary 

{h)  1784,  ch.  61 ;  1801,  ch.  82 ;  1802,  ch.  67;  1808,  ch.  91 ;  1810,  ch.  56  and  71 ; 
1811,  ch.  88 ;  Waring  v.  Waring.  2  Bland.  673.~(t)  1791,  ch.  4B.^{j)  1792,  ch. 
28.— (k)  1806,  ch.  28  and  83;  1809,  cb.  21  and  72 ;  1810,  cb.  57, 74  and  168 ;  1811, 
ch.  95, 149  and  209;  1812,  ch.  83,  91, 175  and  186;  181S,  ch.  19,  29,  54,  80,  9S,  151 
and  152 ;  1814,  ch.  31, 44, 74  and  90 ;  1S15,  ch.  31, 117, 124, 180, 134  and  136 ;  1825, 
ch.  88;  Campbeirs  case,  2  Bland,  209. 
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dlsabSify  in  order  to  give  relief  uinler  a  then  pressing  necessity; 
and  fo  confer  a  capacity  on  infants  to  do  acts  necessary  to  enable 
them  to  obtain  maintenance  and  education,  or  to  discharge  a  duty 
to  creditors  who  had  claims  upon  their  property.  No  material 
injustice  could  arise  from  any  legislative  interposition  to  such  a|i 
extent ;  because  the  infant's  property  was  not  to  be  applied  to  any 
purpose  for  which  it  vras  not  generally  or  specially  bound,  Tp 
authorize  a  sale  of  an  infant's  imperishable  estate  for  any  other 
purpose^  would  be  not  merely  to  endow  him  ivith  a  capacity  to  act 
for  his  own  support,  or  in  discharge  of  an  obvious  duty ;  but,  in 
effect,  to  divest  him  of  his  property,  or  to  force  him  to  make  an 
alienation  of  it,  according  to  the  fanciful  opinions  and  notions  of 
others ;  in  all  cases  with  much  risk  to  the  whole,  and  the  certain 
loss  of  a  part  in  commissions  to  the  agents  employed  to  make  the 
sale ;  and  in  many  cases  without  the  least  just  occasion  for  such 
alienation.  (/) 

His  application,  for  the  sale  of  the  real  estate  of  these  infants, 

is  founded  upon  the  provisions  of  several  public  and  general  a/ets 

of  Assembly,  by  which,  among  other  things,  it  is  declared,  that 

where  any  infants  shall  be  possessed  of  any  real  estate,  it  shall  be 

lawful  for  the  Chancellor,  upon  the  petition  of  the  guardian  or 

ptvcAein  4Bni  of  such  infants,  after  summoning  them^  and  thejr 

appearance  by  guardian,  to  be  appointed  by  the  ChanceUor,  to 

issue  a  commission  to  not  less  than  three  discreet  and  sensible 

men,  fiieeholders  of  the  county  where  such  lands  may  lie,  to  viefw 

and  ascertnin,  by  competent  and  disinterested  evidence,  the  value 

of  such  lands,  taking  into  consideration  the  quality,  local  situation, 

improvements,  with  all  the  advantages,  and  also  the  disadvantages 

and  incumbrances  attending  the  same ;  and  to  determine  whether 

it  would  be  to  the  interest  and  advantage  of  the  infants,  that  such 

land  should  be  sold ;  (m)  and  report  the  same  to  the  court  with 

their  reasons  therefor.     Pnmded^  that  such  report  shall  not  be 

Goadosive,  but  |he  court  may,  in  its  discretion,  examine  witnesses, 

and  have  other  testimony,  and  shall  decree  a  sale  only  in  those 

cases  where,  under  all  circumstances,  the  court  shall  be  satisfied, 

that  a  sale  would  be  for  the  interest  and  advantage  of  the  infants. 

And  it  ia  further  declared,  that  in  case  of  the  death  of  the  in&nt, 

• J-'     - 1  II 

(l>  Seys  9.  Frice,  9  Mod.  220;  Hearie  0.  Qreenbank.  8  Atk.  SSS;  Ware  p.  Pol- 
UU,  11  Yes.  278 ;  £x  parU  fhJdipa,  IS  Yes.  122.— (ffi)  The  Legislature  has  since 
mUMTized  the  real  estate,  chattel  real,  or  trust  interest  of  an  infant  to  be  sold,  leased 
or  mortgaged,  1831,  ch.  811,  s.  2, 3  and  12 ;  1835,  cb.  880,  s.  9. 
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without  issue,  the  proceeds  of  sale  shall  be  cx)nsideiied  as  real 
estate,  and  shall  descend  to  those  heirs  who  would  be  entitled  to 
the  land  if  it  had  not  been  sold,  (n) 

There  is  evety  reason  to  believe,  that  these  public  and  general 
acts  of  Assembly,  which  it  is  proposed  by  this  petition  to  hare  put 
in  execution,  were  passed  in  consequence  of  the  numerous  appli- 
cations which  had  been  previously  made  to  the  Legislature  for 
authority,  by  special  estate  acts,  so  to  dispose  of  the  property  of 
infants,  as  most  judiciously  and  effectually  to  maintain  and  edu- 
cate them ;  and  in  order  to  turn  orer  to  the  courts  of  justice  a 
class  of  cases  which,  evidently,  belong  more  properly  to  the  judi- 
cial than  to  the  legislative  department  of  the  government.  But 
these  laws,  like  some  others  of  no  less  utility  and  importance,  lay 
open  to  the  most  latitudinous  construction,  and  pernicious  appli- 
cation; and  therefore  require  to  be  carefully  considefcd,  and  ia 
each  case  very  guardedly  carried  into  effect,  (o) 

By  virtue  of  Ae  power  of  eminent  domam^  which  belongs  to 
ours  as  to  all  other  governments,  private  property  may  be  taken  for 
public  use,  on  a  just  compensation  being  made.  But  it  may  be 
safely  assumed,  that  the  Legislature  can,  by  no  act,  take  the  pro- 
perty of  an  adult  citizen  from  him  and  give  it  to  another,  for  say 
purpose,  with  or  without  compensation ;  and  that  no  adult  citizen 
can  be  compelled  to  use,  apply,  or  alienate  his  property  in  any  way 
whatever  merely  with  a  view  to  his  own  benefit  and  advantagp. 
The  holding  and  the  application  of  private  property,  at  the  plea- 
sure of  its  owner,  so  it  be  not  as  a  nuisance  or  made  injurious  to 
others,  according  to  the  fundamental  principles  of  our  govemmeDt, 
are  rights  so  absolute,  that  no  power  in  the  land  can  touch  or  con- 
trol them  in  any  degree  whatever.  Infants,  it  is  clear,  hold  their 
property  by  the  same  kind  of  absolute  and  uncontrollable  rights  as 
adults.  It  is  the  duty  of  the  state  to  protect  all  her  citizens ;  but 
more  especially  her  infants,  for  whom  she  is  bound  to  provide 
maintenance  and  education,  in  case  they  should  be  without  parents 
or  pecuniary  means.  The  state  has  a  deep  interest  in  the  proper 
maintenance  and  education  of  her  infants ;  and,  consequently,  it 
must  be  within  the  constitutional  competency  of  her  government 
to  make  any  legal  provision  necessary  to  facilitate  the  application 
of  the  property  of  infants  to  such  purposes,  as  well  for  her  own 


(n)  1816,  cb.  154 ;  1818,  ch.  183, 8. 2,  and  cb.  198,  t. 7,  12  and  IS ;  lS19,cb.l8S; 
Tilly  V,  Tilly,  2  Bland,  486.— (o)  Waring  r.  Waring,  2  Bland,  673. 
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benefit  as  to  prevent  such  infants  from  becoming  idle  paupers  and 
a  burthen  to  the  commtinitj ;  and  therefore  no  law  which  provides 
for  the  preservation  of  their  property,  and  the  proper  application 
of  their  estates  to  their  maintenance  and  education,  can  be  deemed 
an  infringement  of  their  rights. 

An  infant  may,  apparently,  succeed  to  property  which  cannot, 
in  strictness^  be  said  to  belong  to  him,  because  of  the  claims  of 
others.  The  creditors  of  the  ancestor  from  whom  the  estate  de- 
scended, mast  be  first  paid  before  any  part  of  it  can  be  applied  to 
tbe  use  of  the  infant  heir.  An  act  of  Assembly  which  facilitates 
the  application  of  such  an  estate  to  the  payment  of  the  debts  of  its 
late  owner,  merely  gives  to  it  its  proper  direction ;  and  therefore, 
instead  of  violating,  affirms  the  right  to  it,  as  deduced  from  its  de- 
ceased owner*  Nor  can  any  law  which  goes  no  further  than  to 
provide  for  the  application  of  an  infantas  estate  to  his  maintenance 
and  education,  be  regarded  as,  in  any  respect,  a  violation  of  such 
in/ant's  right  of  property.  An  infant  is,  in  general,  incompetent  to 
contiact ;  bat  he  may,  by  contract,  bind  himself  for  his  mainte^ 
nance  and  edtication ;  and  hence  a  legislative  enactment,  which 
faculitates  ancfa  an  application  of  his  estate,  co-operates  with  the 
infantas  legally  qualified  right  to  contract,  in  discharge  of  a  duty 
to  himself,  without  trenching  upon  any  of  his  rights. 

The  several  tribunals  of  the  judicial  department  of  our  govern- 
ment, have  been  firamed  and  established  with  a  view  to  the  deter- 
mination of  matters  in  controversy  between  individuals.  The 
Orphans  Courts  have  been  entrusted  with  authority  to  appoint 
guardians  for  infants;  and  to  see  that  such  guardians  perform  their 
duty  as  prescribed  by  law ;  and  the  Court  of  Chancery  has  been 
invested  with  a  similar  and  more  extensive  power  in  regard  to  the 
care  of  infants  and  their  estates,  (p)  But  neither  of  those  courts, 
nor  any  other  of  the  tribunals  of  the  republic  have  been,  or  can 
constitotionally  be  clothed  with  a  discretionaiy  power  to  sell  and 
dispose  of  the  property  of  any  one,  infant  or  adult,  merely  for  his 
own  interest  and  advantage,  apart  from  the  maintenance  and  edu- 
cation of  such  infant  owner.  Such  a  power  is  not  judicial  in  its 
natQre ;  and  therefore,  cannot  be  conferred  upon  or  exercised  by 
any  branch  of  the  judicial  department. 

To  coerce  the  payment  of  debts,  and  to  make  sale  of  property 
fior  that  purpose ;  or  to  provide  for,  and  enforce  the  application  of 

(p)  Corrle's  case,  2  Bland,  4S9 
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an  infant's  property  to  his  maintenance  and  education)  may  well 
be  regarded  as  the  natural  course  and  necessary  result  of  a  judicial 
power;  as  the  proper  exercise  of  judicial  functions.  But  to  iosti- 
tute  an  inquiry  as  to  the  propriety  of  disposing  of  any  prc^rty, 
and  the  selling  of  it,  and  investing  the  proceeds  of  the  sale  in  other 
property  merely  for  the  general  interest  and  advantage  of  its  infaot 
owner,  without  reference  to  any  peculiar  circumstances,  as  in  the 
before  mentioned  cases  of  a  conversion  of  one  kind  of  property 
into  another,  has  nothing  of  the  aspect  or  character  of  an  exercise 
of  judicial  authority  about  it.  Such  a  proceeding  puts  in  issue, 
and  determines  no  matter  in  controversy,  either  as  to  the  claim  of 
a  debt,  or  of  maintenance,  or  of  any  other  right  which  had  been 
denied,  disputed,  or  neglected.  It  has  nothing  judicial  even  in  its 
appearance.  The  proceeding  is  merely  that  of  a  trader,  who,  upoa 
inquiry,  conceives  it  to  be  to  his  interest  and  advantage  to  carry  his 
property  into  the  market,  and  to  sell  it  for  the  purpose  of  maldag 
a  more  profitable  investment  of  its  proceeds.  But  the  several  judi- 
cial tribunals  of  the  republic  are  unfitted  and  incompetent  to  act  as 
traders ;  they  have  not  been  organized  for  any  such  purpose,  ami 
cannot  constitutionally  be  clothed  with  any  such  power.  An  arbi- 
trary  and  discretionary  power,  in  a  court  of  justice,  to  sell  and  dis- 
pose of  the  property  of  a  citizen,  in  any  case  in  which  the  comt 
should  be  induced  to  believe  that  it  would  be  for  his  own  interest 
and  advantage,  could  not  fail,  in  many  instances,  to  be  productive 
of  the  greatest  mischief.  But  the  exercise  of  such  an  authority 
over  the  property  of  an  infant,  would  be  pernicious  inr  the  extreme; 
not  having  the  means,  or  the  power  to  object,  or  to  complain  peod* 
ing  the  proceeding,  the  helpless  infant  might  be  plundered  withoat 
mercy ;  and  that  veiy  court  of  justice  which  was  intended  as  his 
shield,  might  be  made  the  instrument  of  the  iniquity. 

Upon  these  considerations,  therefore,  I  am  of  opinion,  that  these 
public  acts,  now  proposed  to  be  executed,  so  far  as  they  clothe 
this  court  with  a  new  and  more  enlarged  jurisdiction,  must  be  so 
construed  as  to  confine  them  to  those  cases  only  where  it  is  proper 
and  necessary  to  sell  the  infant's  estate  for  his  maintenance  and 
education ;  that  the  general  terms,  ^for  the  interest  and  advantage 
of  such  infant,'  used  in  the  first  section,  must  be  limited  to  meaU) 
*  for  the  maintenance  and  education  of  the  said  in&nt,'  as  spoken 
of  in  the  latter  sections  of  them ;  (q)  and  conseqaei^y,  in  order 


(q)  1816,  ch.  154,  8. 1,  6  and  8 ;  1818,  ch.  138,  s.  2. 


WILLIAMS'  CASE.  MT 

to  aulborize  a  sale  of  an  infatit's  estate,  under  these  laws,  it  must 
be  stated  and  shewn,  that  be  has  no  other  property;  that  he  has 
no  other  means  of  obtaining  a  maintenance  and  education  from 
his  property,  from  a  parent  or  otherwise ;  and  that,  under  all  cir- 
cumstances, a  sale  of  that,  his  only  property,  is  indispensably 
necessary  to  place  it  in  safety,  and  to  secure  to  him,  from  it,  a 
maintenance  and  education ;  and  it  is  moreover  my  opinion,  that 
all  other  and  more  latitudinous  interpretations  and  applications  of 
these  laws,  must  be  deemed  unconstitutional  and  void. 

These  general  and  standing  acts  of  Assembly  extending  to  the 
utmost  verge,  and  in  some  respects  beyond  the  constitutional  com- 
petency of  the  General  Assembly,  have  clothed  this  court,  unas- 
sociated  with  any  other  tribunal,  with  a  large,  entirely  new,  and 
exceedingly  delicate  discretionary  power,  as  1o  the  disposition  of 
the  real  estates  of  infants.     It  is  a  power  which  can,  in  no  case, 
be  carried  into  efiect,  with  the  same  degree  of  confidence  as  those 
which  the  court  exercises   in  controversies  between    litigating 
adults ;  for,  in  whatever  manner  a  suit  of  this  kind  may  be  insti- 
tuted, it  is  obvious,  that  the  whole  proceeding  must  be  substan- 
tially, and  in  fact,  conducted  without  the  actual  appearance,  or  any 
expression  of  opinion  from  the  only  person  whose  interest  and 
advantage  is  alone  to  be  considered.     It  is  a  sort  of  judicial  pro- 
ceeding which  may  easily  be  got  up,  and  brought  before  the  court 
by  persons  actuated  by  motives  entirely  at  variance  with  the  inte- 
rests of  the  infant ;  and  which  sinister  motives  cannot  be  so  sea- 
sonably detected  as  to  prevent  the  designed  sacrifice  of  the  infant's 
interests.     For,  according  to  the  general  practice,  in  all  cases 
wbere  an  infant  is  made  a  defendant,  the  plaintiff,  or  petitioner, 
names  the  commissioner,  and  has  the  carriage  of  the  commission 
for  taking  the  infant's  answer  by  guardian ;  and,  in  cases  of  this 
kind,  the  Chancellor  having  no  means  of  obtaining  information, 
but  through  the  petitioner,  is  under  a  sort  of  necessity  of  accept- 
ing his  nomination  of  three  freeholders,  to  whom  the  commis- 
sion of  view  and  valuation  is  to  be  directed.     There  evidently, 
therefore,  can  be  no  security  that  a  correct  description  of  all  the 
several  component  parts  of  the  infant's  real  and  personal  estate  has 
been  given  in  the  petition,  or  shewn  in  any  way,  (r)  or  that  all  the 


(r)  It  is  statad  ki  tlib  petttkra,  tbat  tbase  iDfeati  had  *  no  other  source  of  revemio 
tfun  this  fima ;'  wbenee  it  might  bo  inferred,  that  they  had  no  other  estate  whatoTer. 
T«t  by  the  act  of  1882,  th.  192;  and  their  petition*  filed  here  on  the  28th  of  May, 
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material  facts  and  circumstances  of  the  case  have  been  brought  be- 
fore the  court,  as  a  foundation  for  that  decree  for  a  sale,  \irhich  it 
is  called  upon  to  pass.  And  after  the  sale  has  been  made,  and  the 
estate  converted  into  money,  the  money  may  lay  for  some  time  un- 
productiye,  as  the  court  may  have  no  means  of  making  an  imme- 
diate investment ;  and  which  when  made,  cannot  be  altogether  so 
free  from  risk,  or  any  thing  like  so  absolutely  secure  as  the  real 
estate  itself,  the  title  to  which  was  undisputed;  and  especially 
where  it  consisted  of  lands  in  the  country,  with  a  small  proportion 
in  value  of  perishable  edifices.  (5) 

These  laws  authorize  an  application  of  this  kind,  as  well  for  the 
benefit  of  a  single  infant,  holding  a  real  estate  in  severalty,  as  ia 
behalf  of  a  plurality  of  infants,  possessed  of  a  real  estate  as  joint- 
tenants  or  tenants  in  common  with  each  other.  They  authorize 
such  an  application  in  behalf  of  an  infant  or  infants  possessed  of  a 
legal  real  estate  of  inheritance,  or  of  an  equitable  title  to  real  estate, 
or  who  may  be  seised  of  a  reversion^  (t)  dependant  upon  an  estate 
for  life ;  and  they  apparently  embrace  real  estates  of  the  greatest 
value  and  largest  annual  profits,  as  well  as  the  smallest  and  least 
productive.  In  order  to  obtain  a  decree  for  a  sale  it  is  declared, 
that  the  court  must  be  satisfied,  that  it  would,  under  all  circum- 
stances, be  for  the  interest  and  advantage  of  the  infant.  Thus 
calling  for  the  exercise  of  a  large  and  indefinite  discretion,  appa- 
rently regarding  the  interests  of  none  but  the  infants ;  yet  it  is 
declared,  that,  in  case  of  the  death  of  the  infant  without  issue,  the 
proceeds  of  sale  shall  descend  as  lands.  Hence  it  is  evident,  that 
although  the  realty  is  to  be  converted  for  the  benefit  of  the  infants; 
the  sale  is  not  allowed  to  operate  as  a  total  and  immediate  conver- 
sion ;  but,  during  the  minority  of  the  infants,  the  estate  is^  for  cer- 
tain purposes,  to  retain  its  original  character,  and  remain  in  a  tran- 
sitive condition.  But  the  placing  of  it  in  such  a  situation  may  be 
productive  of  much  inconvenience,  as  regards  the  interests  of  the 
infants  themselves,  and  may  create  much  embarrassment  as  to  all 
others  who  may  have  any  concern  with  it.  (u) 


1888,  it  appetn,  that  they  had  inherited,  and  then  held  other  real  estate  of  coniider- 
aUe  value.  See  also  the  bill  of  Heuy  L.  Williams  and  others  v.  Sosan  F.  WiUiams 
and  others,  filed  here  on  the  1st  of  July,  1826,  and  the  decree  thereon,  18th  July, 
1826;  Hoby  e.  Hoby,  1  Vem.  218;  In  the  natter  of  Stiles,  I  Uopk.  841.— 
(•)  Doughty  V.  Bull,  2  P.  WiU.  822;  Oates  e.  Brydon»  8  Bucr,  1888.— (i)  Since 
extended  to  a  remamUr,  by  1881,  ch.  811,  s.  9;  and  to  trusts  for  infants,  and  lo 
chattels  real,  by  1836«  ch.  880,  s.  9.^(tt)  Leigh  &  Dal.  on  Conrtnion,  87,  U7. 
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An  application  for  tbe  sale  of  the  real  estate  of  a  sin^e  iii£mt 
can  only  be  sustained  because  of  the  wasting,  depreciating,  or 
nnproductiTe  nature  of  it,  and  the  necessity  of  obtaining  for  him 
in  adequate  maintenance  from  that,  his  only  property;  and  the 
reasonable  certainty,  or  very  strong  probability,  that  by  a  sale,  the 
proceeds  may  be  invested  in  some  manner  nearly  or  altogether  as 
safe,  and  much  more  productive  than  the  land  itself,  by  its  annual 
rents,  or  by  its  reasonably  probable  appreciation  of  value  in  the 
lapse  of  some  ten  or  twenty  years  during  the  minority  of  its  owner. 
Bat  where  the  application  is  made  on  behalf  of  a  plurality  of 
infants,  who  hold  as  joint-tenants  or  tenants  in  common,  although 
these  reasons  for  a  sale  may  not  be  shewn  to  exist  with  the  same 
force,  or  to  the  same  extent ;  yet  as,  in  general,  it  is  much  more 
beneficial  to  every  one  to  hold  in  severalty,  than  as  co-tenants 
with  others,  it  must,  in  most  cases,  be  to  the  interest  and  advantage 
of  such  infants  to  have  a  partition  made  of  their  estate ;  (u>)  and 
therefore,  if  it  should  be  shewn,  that  the  real  estate  is  of  such  a 
nature,  that  a  partition  cannot  be  made  of  it,  without  loss,  or  dis- 
advantage to  the  parties ;  and,  that  a  sale  then,  or  at  some  future 
period,  must  be  made,  in  order  to  effect  a  division  of  its  value 
among  its  owners,  that  circumstance  of  the  indivisible  nature  of 
the  estate  may  be  taken  into  the  estimate  as  an  additional  reason 
why  a  sale  should  then  be  made  as  called  for.  (x) 

Here  the  application  for  a  sale  has  been  made  by  the  widowed 
mother  of  the  infants  in  their  behalf;  and  all  the  circumstances 
shew,  that  a  sale  would  be  for  their  interest  and  advantage.  The 
infeints  have  no  other  source  of  revenue  than  this  farm,  which  con- 
sists of  two  distinct  tracts  of  land,  the  one  held  as  chiefly  or  alto- 
gether valuable,  because  of  its  furnishing  wood  for  the  other ;  and 
the  principal  tract  incapable  of  partition  into  four  parts  without 
much  loss  or  disadvantage  because  of  its  valuable  improvements  of 
mills ;  and  a  large  amount  in  value  of  other  perishable  edifices ; 
and  which  principal  tract,  from  its  location  along  the  margin  of 
two  water-courses,  and  being  intersected  by  much  frequented  pub- 
lic roads  is  exposed  to  great  injury  from  freshets  and  depredations 
along  its  borders.     These  and  the  other  circumstances  mentioned 


(V)  AbeU  «.  HeaUicote,  4  Bro.  C.  C.  284;  Gates  v.  Brydon,  8  Barr,  1898 — 
(«)  Bat  if  aU  tbe  heirs  be  minors,  the  estate  caoDot  be  sold  by  any  preceding  ground 
BMTely  on  tbe  provisions  of  tbe  act  to  direct  descents,  until  the  eldest  arrives  at  age, 
1820«  eh.  191,  s.  9. 
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by  tbe  commissioners,  takea  together,  form  a  sufficieat  ground  for 
ft  decree  for  a  sale  as  called  for  on  behalf  of  its  infant  owners. 

The  law  declares,  that,  in  cases  like  this,  if  there  be  a  widow 
and  she  assents  to  a  sale  of  the  whole  estate,  she  shall  signify  her 
consent  in  writing,  and  the  same  shall  be  filed  with  the  renter; 
and  thereupon  the  trustee  shall  proceed  to  sell  the  whole  estate 
disencumbered  of  her  right  of  dower,  (y)  And  as  to  other  cases 
it  is  declared,  that  before  any  sale  of  land  shall  be  decreed,  to 
affect  the  interest  of  a  widow,  her  consent  in  writing  shall  be 
filed,  (z)  But,  in  this  instance,  no  separate  express  consent  in 
writing  of  this  widow  can  be  deemed  necessary  to  be  filed  befoie 
the  decree  or  sale ;  because  she  herself  is  the  petitioner  who  pre- 
sents herself  here  as  the  widow  of  the  deceased  owner  of  the 
estate ;  and  also  as  the  guardian  of  his  four  infant  children  to 
whom  it  had  descended,  and  for  whose  interest  and  advantage  she 
prays  to  hare  tbe  whole  of  it  sold ;  and,  therefore,  her  consent  ii 
thus  as  clearly  given  by  her  written  petition,  as  if  it  had  been  dis- 
tinctly expressed  by  a  separate  instrument  of  writing. 

Decreedy  that  the  lands  and  premises  in  the  proceedings  meo- 
tioned  be  sold,  that  Richard  Potts  be  appointed  trustee  to  make 
the  sale,  &c.  having  first  given  three  weeks  public  notice  inserted 
in  such  newspaper  or  papers  as  he  shall  deem  proper,  of  the  time, 
place,  manner,  and  terms  of  sale ;  which  shall  be  as  follows :  one- 
third  of  the  purchase  money  to  be  paid  in  one,  and  one  other  third 
in  two  years,  and  the  residue  in  three  years  from  the  day  of  sale, 
with  legal  interest  on  the  whole  from  the  day  of  sale ;  the  pnrahase 
money  to  be  secured  by  bond  with  surety  to  be  approved  by  the 
trustee,  &c.  

After  which  the  trustee,  by  his  petition,  asked  leave  to  suggest 
to  the  Chancellor  an  alteration  of  the  terms  of  sale  prescribed  by 
the  decree,  with  a  hope  and  under  a  belief,  that  the  interests  of 
the  parties  would  be  promoted  by  requiring  a  part  of  the  purchase 
money  to  be  paid  in  hand,  and  an  extension  of  the  time  of  pay- 
ment of  the  balance;  because  much  of  the  value  of  the  estate 
depended  upon  the  improvements  upon  it,  consisting  mainly  of  a 
costly  mansion,  and  a  large  and  very  extensive  mill ;  the  loss  of 
either  of  which,  by  fire,  would  impair  the  whole  value  of  the  estate 
to  such  a  degree  as  to  reduce  the  security  contemplated  by  tbe 
reservation  of  the  title  until  the  whole  purchase  money  was  paid ; 


(y)  1816,  cb.  154,  8.  10.— (2)  1819,  ch.  IBS,  8.  2. 
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and  fortker,  becmose  die  hahk  of  piiithasere  in  said  county  is  cod- 
sifiteot  with  the  paymeot  of  a  third,  or  a  fi>urlh  of  the  amount,  and 
the  extension  of  the  credit  for  the  residue  would  operate  as  an 
incentive  to  a  more  liberal  competition  among  bidders  \7ho  may  be 
equal  in  general  ability,  but  greatly  differ  in  their  &cilities  to  com- 
mand large  sums  at  pleasure.  He  therefore  submitted,  that  the 
decree  should  be  so  modified  as  to  require  one-fourth  to  be  paid  in 
hand,  and  the  balance  in  five  or  six  annual  payments,  to  bear  inte- 
rest from  the  day  of  sale,  and  be  secured  by  bond  with  surety. 

1th  Junej  18SSB. — Blamd,  Ckanalhr. — This  case  having  been 
again  presented  for  further  consideration,  as  to  the  terms  of  the 
sale,  the  proceedings  were  read  and  considered.  The  petitioner 
avers,  that  the  amount  for  which  the  estate  would  sell,  by  a  judi- 
cious investment  of  it,  would  yield  and  secure  to  the  infiints  an 
income  nearly  three  times  greater  than  the  net  rents  of  the  pro- 
per^, exclusive  of  the  outlay  for  repairs  and  re-buildings.  To 
maintain  the  infants,  and  to  improve  their  income,  by  converting 
their  estate  into  money,  and  investing  it  with  as  little  delay  and 
hazard  as  may  be,  are  the  chief  objects  of  this  proceeding.  It  is 
more  necessary,  in  cases  of  this  kindi  where  the  court  is,  in  effect) 
moving  ex  parte^  for  the  benefit  of  infants,  than  in  controversies  to 
which  adults  are  parties,  that  the  estate  should  be  advertised  for 
sale  at  auction ;  and  thus  completely  put  inio  the  market  to  pre- 
vent any  unfairness,  and  to  insure  a  sale  at  its  full  value,  either  at 
the  appointed  time  of  public  sale,  or  at  any  subsequent  period  in 
another  way,  if  a  public  sale  cannot  be  made  of  it. 

It  is  true  as  suggested  by  the  trustee,  that  lands  sell  to  greater 
advantage  on  long  than  on  short  credit ;  and  it  is  better,  in  cases 
like  this,  to  sell  on  an  extended  credit,  with  a  stipulation,  that 
interest  shall  be  paid  annually,  than  for  cash ;  because  the  equita- 
ble lien  is  the  best  security  the  infants  can  have  for  the  payment 
tot  the  principal  and  interest  of  the  purchase  money.    A  sale  on 
kmg  credit,  in  cases  of  this  kind,  is  always  regarded  by  the  court 
as  being,  in  effect,  an  investment  of  the  balance  of  the  purchase 
money  ibr  the  benefit  of  the  infants.     And,  therefore,  the  purchaser 
will  not  be  permitted  to  pay  it  before  the  stipulated  day  of  pay- 
ment, without  paying  the  interest  thereon,  which  would  have  ac- 
crued up  to  that  time,  so  as  to  prevent  any  loss  by  the  delay  in 
making  another  investment.    But  on  the  other  hand,  if  there  is 
every  reason  to  believe,  that  a  good  and  safe  investment  may  be 
immediately  made ;  or  if  it  appears,  that  there  are  any  outstanding 
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incumbrances  upon  the  estate,  that  it  may  be  sold  on  a  shorter 
credit,  or  for  such  a  proportion  of  cash  as  may  be  necessary  to 
clear  off  any  then  existing  incuinbrances,  as  dower,  mortgages  and 
the  like. 

The  court  can  have  no  objection  to  an  alteration  of  the  terms  of 
sale  as  proposed  by  the  trustee ;  but  in  order  to  prevent  a  sale  of 
the  estate,  at  public  auction,  for  less  than  its  value ;  the  trustee 
must  fix  a  price,  or  have  a  reserved  bid  for  the  benefit  of  the 
infants.  Under  ordinary  circumstances,  where  property  is  offered 
for  sale  at  auction  to  the  highest  bidder,  it  is  held  at  law,  though 
doubted  in  equity,  to  be  a  violation  of  the  terms  of  such  an  agree- 
ment, and  a  fraud  upon  the  sale  and  the  public  to  take  advantage 
of  the  eagerness  of  bidders  by  screwing  up  the  price  by  means  of 
a  puffer  or  bye-bidder ;  (a)  nor  can  a  purchaser,  on  the  other  hand, 
be  allowed  to  depreciate  the  value  of  an  estate  intended  to  be 
sold,  (b)  But,  to  prevent  a  sale  of  the  property  for  less  than  its 
value,  where  the  sale  is  not  made  for  the  payment  of  debts ;  but 
merely  to  effect  a  division;  and  particularly,  in  cases  like  this, 
where  the  object  is  a  conversion  of  the  property  as  necessary  for 
the  interest  and  advantage  of  infants,  or  of  persons  non  compos 
meniiSj  it  has  been  the  practice  here,  as  in  England,  to  allow  a 
reserved  bid  for  the  benefit  of  the  owners,  and  to  authorize  the 
trustee  to  employ  a  bye-bidder  accordingly,  (c) 


(a)  Bexwell  v.  Chmtie,  Cowp.  395;  Howard  v.  Castle,  6  T.  R.  042;  Gromler 
V.  Austin,  18  Com.  Law  Rep.  11 ;  Moncrieff  v.  Qoldsborougb,  4  H.  &  McH*  SB; 
Bramley  v,  Alt,  3  Ves.  620 ;  Conolly  v.  Parsons,  3  Yes.  626,  note ;  Townslieiid  k 
Stangroom,  6  Yes.  338 ;  Smith  v.  Clarke,  12  Yes.  477.— (i)  Sug.  Yen.  Pur.  16; 
Doolin  V,  Ward,  6  John.  Rep.  194. — (c)  Conolly  v.  Parsons,  8  Yes.  626,  note; 
Smith  o.  Clarke,  12  Yes.  477;  Jervoise  v.  Clarke,  1  Jac.  &  Wal.  880;  ftooker  » 
Collier,  3  Cond.  Cha.  Rep.  439;  Shelf,  on  Lunatics,  366,  868. 

KiLTT  o.  QuTNN. — This  bill  was  filed  on  the  4th  of  June,  1804,  by  John  KiU| 
against  John  Quynn,  and  Kitty,  Betsey,  William,  Allen,  and  Casper  Quynn,  the  fire 
infant  children  of  Allen  Quynn,  Junior,  deceased,  and  John  Gaasaway,  a  minor,  snd 
EUza  Gassaway,  children  of  Polly  Oassaway,  deceased.  The  bill  stated  that  AUea 
Quynn  the  elder  being  seised  in  fee  simple  of  certain  tracts,  lots,  and  parcels  of  landt 
made  his  last  will  according  to  law  and  died,  by  which  will  he  devised,  with  some 
particular  dispositions,  the  whole  of  his  estate,  the  one-fourth  part  to  fais  aon,  the 
defendant  John  Quynn ;  one  other  fourth  part  to  his  son-in-law  this  plaiutiir;  oM 
other  fourth  part  to  the  inlant  defendants  the  children  of  his  late  son  Allen  Qii|B&, 
Junior ;  and  the  other  fourth  part  to  his  grandchildren  the  defendants  John  Gassa- 
way and  Eliza  Oassaway,  son  and  daughter  of  his  late  daughter  Polly  Oassaway ; 
ftnd  appointed  this  plaintiff  and  John  Gassaway  fais  executora.  That  aont  of  thsM 
devisees  being  minors,  a  division  could  not  be  effected  without  the  intopositioii  of 
this  court,  and  without  a  sale  of  the  property  thus  devised  to  them.  Whereupon  it 
was  prayed,  that  a  sale  might  be  ordered ;  a  division  made ;  and  that  the  plaintif 
might  have  such  relief  as  was  suited  to  the  nature  of  his  case^  &c. 
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Therefore  it  is  Orieredj  that  the  property  in  the  proceedings 
menlioiied  be  sold  upon  the  foUowing  terms,  that  is  to  say,  one- 


Tbe  in&nt  detedants  answered  by  their  guardian  ad  htem^  and  the  adult  defen* 
duts  abo  pttt  in  their  anawers.  They  all  admitted  the  facte  set  forth  in  the  bill,  and 
consented  to  a  sale  and  diviaion  being  made  as  prayed. 

ISth  February,  1805. — ^Hanson,  Chancellor, — Decreed,  that  the  lands  and  premi- 
ses in  the  bill  mentioned,  together  with  any  other  land  that  Allen  Qnynn  may  have, 
by  his  last  will,  devised  to  the  complainant  and  the  defendants,  be  sold,  and  the 
Money  arising  therefrom,  under  the  direction  of  the  Chancellor,  after  paying  the 
costs  of  this  suit,  be  divided  amongst  and  paid  to  the  respective  parties  according  to 
their  several  interests ;  that  John  Johnson,  who  is  recommended  by  more  than  one- 
balf  in  valne  of  the  persons  interested,  be  appointed  trustee  to  make  the  sale ;  that 
Ike  oonne  and  manner  of  his  proceeding  be  as  follows,  &c.  fitc,,  the  sales  to  be  on 
credit,  bond  with  approved  surety  to  be  given  to  the  trustee  as  such,  for  the  pajment 
of  the  purchase  money  as  follows,  one-fourth  thereof,  with  interest  on  the  same,  on  or 
before  the  expiration  of  one  year  from  the  day  of  sale ;  one  other  fourth  thereof,  with 
tniteicflt  on  the  same,  on  or  before  the  expiration  of  two  years  from  the  day  of  sale ; 
one  other  fourth  thereof,  with  interest  on  the  same,  on  or  before  the  expiration  of 
three  years  irom  the  day  of  sale ;  and  the  remaining  fourth,  with  interest  thereon,  on 
or  before  the  expiration  of  four  years  from  the  day  of  sale,  &c.  &c.,  and  upon  the 
approbation,  ratification,  and  confirmation  by  the  Chancellor,  which  will  be,  if  at  a}|, 
JBSt  six  weeks  from  the  day  of  sale ;  and  upon  receipt  of  the  whole  purchase  money, 
and  not  before,  the  trustee  by  a  good  deed,  &lc.  8bc.    The  Chancellor  considers  the 
tnistee  as  having  the  right  or  power  of  postponing  a  sale,  if  in  the  trustee's  opinion 
necessary ;  and  likewise  of  having  a  bye-bidder. 


The  trustee  Johnson  reported,  that  he  had  given  bond  as  required ;  and  that  he 
bad  on  the  15th  of  March,  1805,  made  sale  of  a  part  of  the  real  estate  of  the  testator. 
At  the  foot  of  which  report  there  was  a  note  in  these  words :  <We  the  subscribers  do 
approve  of  the  sale  made  by  the  trustee  to  Mrs.  Isaac  Duckett,  as  contained  in  the 
nfiiregoing  report,  and  request  the  Chancellor  to  confirm  the  same.'  Signed  John 
Qaesffway,  gnardian  to  Eliza  and  John.    John  Kilty. 

MdMy,  1865. — ^Hahson,  ChanceUor.'-Ordired,  that  the  sale  made  by  John  John- 
8on  of  the  real  estate  of  the  testator  Allen  Qoynn,  be  absolutely  ratified  and  con- 
ftrmcd ;  that  for  his  whole  trouble  and  expense  incurred,  or  to  be  incurred,  in  the 
ezeentioB  of  his  trust,  he  be  allowed  the  sum  of  £  150 ;  and  that  the  auditor  state  the 
•ppKcafion  of  fhe  money  arising  from  the  sale,  after  deducting  the  said  commission 
mad  costs. 


The  anditor  reported  a  distribution  of  the  proceeds  of  the  sales,  in  which  he 
awarded  ene-foUTth  of  them  to  the  plaintiff  in  his  own  right,  and  another  fourth  to 
liiiD  as  the  aaslgnee  of  the  defendant  John  Quynn. 

Upon  wiieh  the  trustee  Johnson,  by  his  petition,  stated,  that  he  was  desirous  of 
cJoaing  his  trust ;  and  as  the  bonds,  taken  to  secure  the  payment  of  the  purchase 
r»  WDoJd  nMbeeome  due  for  some  time,  he  prayed,  that  he  might  be  ordered  to 
tbem  to  the  several  devisees  in  satisi^ction  of  their  respective  shares. 

lOfA  Jnlf,  IBM. — ^Hahbon,  ChanceUar, — Ordered,  that  the  trustee  after  receiving 
aa  aadi  bond  an  equal  proportion  of  the  costs  and  expenses,  as  stated  in  the  auditor's 
lapoit,  assign  to  the  respective  parties  entitled,  the  bonds  as  follows,  to  wit,  to  John 
MSitf  the  two  bonds,  one  due  on  the  16th  day  of  March,  1807,  the  other  due  on  the 
I9lh  day  of  March>  1808 ;  to  the  guardian  of  the  children  of  Allen  Quynn,  the  son, 
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fouklli  p^rt  of  the  putehan^  money  to  be  pmA  ou  die  Jajr  of  sale,  or 
<m  fhe  day  of  Ihe  ratifiMtion  diereof ;  and  liie  residse  in  five^qual 
annwil  payments  to  he  aoeoanted  Ifosei  the  4ay  of  sale  ^  ibe  Vfkdt 
purchase  money  to  bear  interest  .fipom  tlie  day  of  sate,  and  to  be 
fciecared  by  bonds  %?tth  8iR«^  to  be  an>roved  by  the  troslee.  Ajid 
the  property  may  be  so!d  eirtire,  or  in  such  parcels  as  flie  trustee 
may  deem  most  advantageous  to  the  parties.  If  the  trustee  should 
not  be  able  to  dispose  of  the  «ame  -at  auction,  aifter  having  giveo 
pttbKc  notice,  as  directed  by  Ike  decree,  then  he  may  make  sak 
thereof  either  at  public  or  private  sale,  as  he  may  deem  most  for 
the  interest  of  all  concerned*  And  it  is  further  Orderedy  that  so 
mudh  of  the  decree  of  the  24di  of  May  last,  as  is  in  any  manner 
incompatible  with  this  order,  is  hereby  rescinded. 


After  which  the  trustee  ieported,  that  in  pursuance  of  the  decree 
he  first  advertised  the  estate  called  Ceresvilley  in  newspapers  io 

Washington,  Baltimore,  and  Fredericktown,  for  more  than  three 
wedcs  before  the  24th  of  July,  1828;  and,  on  that  ds^y,  on  the 
premises  offered  it  to  the  highest  bidder,  reserving  public^  one  bid 
to  prevent  a  sacrifice ;  and  there  being  no  bid  beyond  forty  dollars 
per  acre,  which  would  have  been  a  great  sacrifice,  the  trustee  was 
unable  to  sell ;  and  now  holds  the  same  for  disposal  in  parceb,  as 
may  suit  purchasers,  at  private  sale. 
The  trustee  also. reported  the  circumstances  of  the  estate  for  di- 


deceased,  one  bond  due  on  the  16th  day  of  March,  ISOS,  and  one  bond  due  March  Ulli, 
1806,  equally  to  Eliza  Gaaaaway  the  daughter  of  John  Oaaaawayy  and  to  thefoaidtfB 
of  John  Oaasaway,  Junior;  £liza  to  take  in  her  own  right,  and  the  guardian  of  Jdta 
Gasuway,  Junior,  to  take  for  him.  But  the  Chancellor  wishes,  and  proposes,  tint 
the  last  bond  be  given  up,  and  instead  thereof,  there  be  two  bonds  given,  one  for  ens* 
half  of  the  sum  to  Eliza  Gassaway,  and  another  for  the  other  half  sntothegauditf 
of  John  Oaasaway,  Junior. 


It  is  declared  that  in  case  any  sale  shall  be  made  on  credit  by  direction  of  the 
Chancellor  under  the  authority  of  the  act  of  1786,  eh.  72,  s.  9,  he  nay  direct  a»x 
bond  taken  in  consequence  of  such  sale  to  be  asaigwid  to  such  mftrl|;ag)oc  «r  ciedHer. 
It  would  seem  therelbre,  that  the  assignment  of  the  bonds  here  directed  eoiild  aoC  u 
strictness,  have  been  made  under  the  authority  of  this  act  of  Assembly;  bat  as  it 
has  been  held,  in  bankruptcy,  that  where  a  distributioo  is  directed  to  be  n^kit 
may  be  made  in  kind,  as  well  as  in  money,  so  here,  an  asai^naeat  of  the  bonZT^ 
in  this  instaaee,  may  be  entirely  within  the  power  of  the  court,  and  be  mgarded  as, 
in  many  respects,  the  moat  beneficial  distribution  which  the  devisees  or  claiaaato 
coold  have.  Hitchcock  v.  Sedgwick,  2  Vein.  168 ;  Spunier  «.  Spairier,  1  Bland, 
476;  Coombs  r.  Jordan,  post;  Ex  partt  Boone,  2  Bland,  321 ;  McMulUn  v.  Bam, 
2  Bland,  367. 
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rections  as  to  rene^ral  of  existing  leaves  until  it  should  be  sold. 
That  the  mill,  miU-house,  and  appurtenances  were  th^n  under  l^as^e 
at  AT  hundred  dollars  per  anmumy  subject  to  the  cost  of  necess^ 
lepaiis,  to  expire  on  the  first  day  of  August  then  next,  and  \vhiQh 
the  then  tenant  was  desirous  to  eonlinue  for  another  year.  Tha^ 
die  ferry  and  ferryman's  house,  and  blacksmith's  shop  were  under 
lease  to  the  then  tenant  for  one  year  jGrom  the  fourth  of  May  then 
last,  at  one  hundred  and  ikirty  deflore;  that  the  farm,  being  the 
residue  and  bulk  of  the  estate,  and  embracing  all  the  arable  land, 
was  under  lease  to  Daniel  HvgheSy  for  one  year,  from  the  first  of 
April  then  last,  at  a  rent  of  eight  hundred  dolUtra^  subject  to  ne^p 
cessary  repairs.  In  addition,  the  trustee  suggested  the  necess^y 
of  some  authority  to  make  such  repairs  of  enclosures  as  had  been 
injured  or  swept  away  by  inundations  of  the  Monocacy  river; 
and  the  necessity  of  renewing  the  lease  of  the  farm  some  months 
before  the  termination  of  the  lease ;  and  for  further  directions  and 
orders  in  the  premises. 

2&th  Jktfy,  1828. — ^Blakd,  Chancellor. — There  seems  to  be  no 
doubt,  where  the  property  in  litigation,  or  its  profits  are  in  dan- 
ger of  being  materially  injured  or  lost,  that  this  court  has  the  power 
to  interpose  fer  the  purpose  of  preventing  its  waste  or  destruction. 
It  is  upon  this  ground,  that  it  grants  an  injunction  to  stay  waste 
pending  the  prosecution  of  an  action  of  ejectment,  or  any  other 
suit  to  try  the  right,  (d)  And  in  other  cases  grants  an  injunction 
or  appoints  a  receiver  to  save  the  property  in  controversy  firom  in- 
jury or  loss,  (e)  Upon  the  same  principles^  where  a  real  estate 
had  been  decreed  to  be  sold,  and  the  trustee  appointed  to  make 
the  sale,  reported  on  oatfa,  before  he  had  made  sale  of  it,  that  the 
occupying  tenant,  or  others,  were  committing,  or  were  about  to 
commit  waste,  an  injunction  was  granted  to  prevent  it ;  (y )  be- 
cause a  decree  for  a  sale  to  effect  a  partition  or  to  pay  debts  vir- 
tually takes  possession  of  the  estate  and  vests  it  in  the  court  for  the 
purpose  of  distribution,  {g)  And  so  where  the  property  taken 
under  a  sequestration  was  of  a  perishable  nature,  and  was  then 
likely  soon  to  go  to  decay,  it  was  ordered  to  be  sold,  for  the  bene- 
aD  concerned,  to  prevent  a  total  loss.  (A) 


w 


(d)  DuvaU  0.  Waten,  1  Bland,  5S9.— (e)  King  v.  King,  6  Yes.  172;  Atkinson  v. 
Heaabaw,  2  Yea.  St  Bea.  SS ;  BaU  o.  Oliver,  2  Yes.  k.  Bea.  96 ;  Beam^i  Pi.  Eq.  71.— 
</)  CJark  «.  Claric,  24  Januaiy,  1822,  f«r  Johnsoit,  Chancellor. — (g)  Sfaewen  v. 
YandeAont,  4  Cond.  Cha.  Rep.  461.— (A)  WiicocJka  v.  Wiicocks,  Amb.  41; 
MitciieU  V.  Draper,  9  Yes.  SOS. 
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In  cases  where  real  estates  have  been  sold,  and  the  purchaser, 
who  has  been  let  into  possession,  refuses  to  pay  the  purchase 
money ;  because,  as  he  alleges,  the  title  of  the  vendor  is  defec- 
tive ;  and  yet  continues  to  hold  the  estate,  the  court,  on  a  bill  by 
the  vendor  for  a  specific  performance  will  set  an  occupation  rent 
for  the  estate,  which  the  vendee  will  be  compelled  to  pay  pending 
the  litigation,  upon  the  ground,  that  the  party  might  recover  at  law 
for  use  and  occupation,  (i)  And  an  occupation  rent  may  be  set 
of  the  estate  as  against  a  mortgagor,  on  a  bill  to  have  the  mort- 
gage redeemed,  until  the  suit  can  be  determined,  (j)  So  too 
where  a  purchaser,  under  a  decree  of  this  court,  after  having  been 
let  into  possession,  failed  to  pay  the  purchase  money;  and,  yet 
continued  to  hold  the  estate,  after  he  and  his  sureties  had  become 
insolvent,  the  court  set  an  occupation  rent  for  the  estate,  which 
the  purchaser,  holding  the  possession,  was  compelled  to  pay, 
pending  the  proceedings  to  effect  a  re-sale  for  the  payment  of  the 
balance  of  the  purchase  money,  (k) 

Where,  on  a  decree  for  a  sale  of  a  mortgaged  estate  to  satisfy 

(t)  Smith  V.  Jackson,  1  Mad.  Rep.  618;  Dakin  v.  Cope,  8  Cond.  Cha.  Rep.  66; 
Donovan  v.  Fricker,  4  Cond.  Cba.  Rep.  77. — (J)  Wibon  v.  Metcalfe,  1  Rasa.  6S0. 

(A;)  Mackubik  v,  Fabrall. — ^Thia  bill,  filed  on  the  25th  of  June,  1828»  stated, 
that  the  plaintiff  George  Mackubin,  as  trustee,  had  sold  ft  tract  of  land  to  the  defen- 
dant Walter  Farrall  for  the  sum  of  $5,666  75;  for  the  payment  of  which  the  defeB* 
dant  gave  *bond  with  sureties ;  that  the  defendant  had  paid  a  small  part  of  the  par- 
chase  money ;  and  that  he,  and  his  sureties,  were  then  insolvent  Whereupon  it 
waa  prayed,  that  the  land  might  be  re*8old  for  the  payment  of  the  balance  of  the 
purchase  money.  The  defendant,  by  his  answer,  said,  that  he  had  paid  $720 ;  and 
admitted  the  truth  of  the  other  facts  set  forth  in  the  bill.  Upon  which  it  was,  on 
the  8th  of  December,  1828,  Decreed,  that  the  land  be  aold,  fcc. 

After  which  the  trustee  by  hispetition,  filed  on  the  80th  of  March,  1884,  stated, 
that  he  had  advertised  the  land  for  sale  as  directed  by  the  decree,  but  could  not  sell 
it  for  want  of  buyers ;  and,  that  there  was  no  prospect  of  his  being  able  to  sell  it 
time  enough  for  the  purchuer  to  make  a  crop  in  the  then  present  year;  in  the 
meantiAe  the  defendant  was  in  possession,  and  interest  was  accruing  on  the  claia 
upon  it,  and  no  benefit  derived  from  the  land,  which  was  wholly  insufficient  to  pay 
the  amount  of  the  claim.  The  trustee  required  to  be  directed  whether  he  should 
rent  the  land  for  the  valuation,  that  is,  $126,  Sec. 

90lh  Marehy  1824.— JoRfrsoir,  C^aneeUor,^-The  trustee  is  authorized  to  rent  tbt 
land,  taking  such  security  for  the  rent  as  he  may  judge  sufficient  If  aa  ol^Jp 
purchase  at  private  sale,  during  the  time  for  which  it  is  rented,  should  be  mad^^^ 
trustee  will  communicate  the  same,  if  he  judges  it  advantageous. 


Under  this  authority  the  trustee  permitted  the  defendant  to  continue  in  possession 
at  the  specified  rent;  and  afterwards  sold  the  land,  which  sale  was  finally  ratified. 
After  which  the  trustee  reported,  that  be  had  received  tbiee  years  vent;  upon 
which  he  was  allowed  seven  per  cent,  for  his  trouble. 
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tiiie  mortgage  debt,  on  the  tmstee's  reportiDg,  that  he  had  beeu 
finable  to  effect  a  sale;  that  the  estate  was  unproductive;  and 
that  the  buildings  and  fences  pn  it  were  going  to  ruin  by  reason  of 
the  estate's  being  left  unoccupied,  and  unprotected,  he  was  ordered 
to  rent  die  estate,  from  year  to  year,  in  the  best  manner  he  could  ; 
and,  from  the  rents,  to  have  the  buildings  and  fences  kept  in 
repair,  until  a  sale  could  be  effected.  (/)  And,  where,  afler  a  sale^ 
the  proceeds  have  been  collected  by  the  trustee,  or  have  been 
brought  into  court ;  and  are  likely,  from  the  nature  of  the  contro- 
Tersy,  to  remain  for  some  time  unproductive,  they  may  be  ordered 
to  be  invested  in  some  safe  stock,  or  otherwise  so  as  to  be  made 
profitable,  pending  the  litigation,  for  the  benefit  of  the  parties  inte- 
rested, (tn) 

In  this  case  it  would  obviously  be  more  advantageous  to  all 
concerned,  that  the  estate  should  be  so  disposed  of  as  to  prevent 
the  buildings  and  fixtures  from  being  injured,  or  going  to  ruin ; 
and,  that  the  estate  should  be  made  to  yield  some  profit  for  the 
maintenance  and  benefit  of  these  parties. 

It  is  therefore  Ordered^  that  the  trustee  be  and  he  is  hereby 
au&orized  to  lease  or  rent  the  property  in  the  proceedings  men- 
tioned in  such  manner,  and  upon  such  terms  as  he  may  deem  most 
advantageous ;  Provided,  that  no  part  thereof  be  leased  for  more 
than  one  year,  and  so  from  year  to  year  until  a  sale  can  be  efiected 
according  to  the  terms  of  the  said  decree ;  and  subject  to  the  fur- 
ther order  of  this  court.  And  the  trustee  is  hereby  authorized  and 
mqaiced  to  cause  to  be  applied  so  much  of  the  rents  and  profits  as 
^  may  deem  proper,  to  the  making  of  necessary  repairs  in  the 
buildings  and  fences. 


On  the  4th  of  May,  1829,  the  trustee  reported,  that  he  had 
advertised  the  property  to  be  sold  at  auction ;  but  having  received 
no  bid  for  it,  but  what  was  obviously  below  the  value,  he  then 
advertised  it  to  be  sold  at  private  sale ;  and  for  that  purpose  had 
caused  a  lot  of  land  to  be  laid  off  forty  and  a  half  acres  and  seven 
perches,  indading  the  mill,  mill-house,  and  ferry,  and  other  build- 
ioouppurtenant  to  the  same,  with  the  privileges  of  water  and 
vd^hghts,  &c.;  which  he  had  on  the  first  day  of  May,  1829, 


(I)  Mackubin  v.  Hogarth,  25th  October,  1826,  per  Bland,  ChanceWtr.-^fn)  Bar- 
ker 9.  Harper,  Coop.  Rep.  82;  Smith  v.  Jackson,  1  Mad.  Rep.  SIS ;  Spring  v.  Sooth 
Caiolina  Intu.  Coup.  6  Wheat.  519 ;  Latiiner  v.  HaniOD,  1  Bland,  51. 
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sold  to  Comdiuf  S^rwer  for  the  price  of  twelve  thousand  doOtn 
payable  as  follows :  three  thousand  dollars  payable  on  the  first  of 
May  then  next ;  and  the  balance  in  four  yearly  payments,  that  is, 
two  thousand  dollars  a  year  for  the  first  three  years,  and  tfciee 
thousand  dollars  the  fourth  year,  to  be  secured  by  bonds  with  good 
sureties,  bearing  interest  from  the  first  day  of  May,  1829 ;  from 
whom  he  had  also  received  |400  for  rent,  after  deducting  hii 
account  for  repairs. 

The  trustee  further  reported,  that  he  had,  on  the  same  day,  sold 
the  residue  of  the  estate  called  CeresvilUj  containing  four  hundred 
and  seventy-nine  and  a  half  acres  and  eight  perches,  to  Ouurlet  W, 
Johnson^  at  the  price  of  fifty  dollars  per  acre,  on  the  following 
terms :  six  thousand  dollars  to  be  paid  on  the  first  day  of  May 
then  next,  and  the  balance  to  be  paid  three  years  from  the  fint 
day  of  May  next,  with  interest  from  that  date  payable  annually 
thereon,  to  be  secured  by  bonds  with  two  good  sureties,  &c.  &c. 
That  the  amount  of  the  sales,  exclusive  of  the  rents  not  due  which 
were  passed  to  the  vendors,  was  thirty-five  thousand  nine  hun- 
dred and  seventy-seven  dollars  and  fifty  cents.  And,  that  the 
wood  lot  yet  remained  unsold.  These  sales  were  finally  ratified 
on  the  6tfa  of  July,  1829. 

The  widow  and  petitioner  Susan  F.  WUJiams^  filed  an  afiidavit 
of  a  person,  not  interested  in  the  case,  in  which  it  was  testified, 
that  she  was  then,  on  the  16th  day  of  July,  1829,  between  forty 
and  fifty  years  of  age,  and  that  she  then  enjoyed  and  was  in  faB 
and  good  health.  Upon  which  she  submitted  the  case,  that  a  pro* 
portion  of  the  proceeds  of  the  sales  might  be  allowed  to  her  in  lien 
of  her  dower  in  the  real  estate  which  had  been  sold. 

Ylth  Jukff  1829. — Bland,  Chancellor, — As  regards  the  propor- 
tion of  the  proceeds  of  sale  to  be  awarded  to  the  widow,  as  the 
present  value  of  her  dower,  which  is  the  matter  now  submitted  for 
determination,  there  is  a  material  difference  between  the  rule  pre- 
scribed by  the  acts  of  Assembly  and  the  rule  of  this  court.  I  had, 
on  considering  this  matter,  thought  it  would  be  well  to  have  but 
one  general  rule,  which  should  apply  indiscriminately  to  all  cases ; 
and,  as  the  court  could  not  in  any  way  depart  from  the  eiMSS 
provisions  of  the  act  of  Assembly,  I  suggested  the  proprl^of 
obtainmg  from  the  General  Assembly  an  act,  which  should  estab- 
lish such  a  general  rule  of  apportionment  as  would  embrace  all 
cases.     A  move  for  that  purpose  was  made  in  the  Senate ;  (n)  and 


(n)  Journal  of  the  Senate,  6th  and  18th  of  February,  1826. 
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«  Wfl  pataed  accoidiag]y ;  which  however,  failed  in  Ae  House  of 
Delegates.  After  which,  a  case  was  determined  in  the  Court  of 
Aj^ieals,  in  which,  that  tribiinal  seems  to  have  so  highly  approved 
of  the  role  of  this  court,  (o)  that  I  now  feel  indisposed  to  alter  it ; 
allhoagh  considered  as  the  mere  judicial  legislation  of  the  court,  it 
might  be  presumed  to  be  repealable  at  its  pleasure,  until  the  mat- 
ter shall  have  attracted  more  attention,  and  become  more  fiilly 
understood.  I  shall,  therefore,  pass  the  subject  for  the  present, 
without  further  consideration ;  and,  as  I  am  bound  to  do,  follow 
the  legislative  rule,  (p)  in  awarding  to  this  widow  an  allowance 
out  of  the  proceeds  of  the  sales  already  made,  in  lieu  of  her  dower. 
Orderedj  that  the  said  Susan  F.  WilHams  be  and  she  is  hereby 
dlowed  one-seventh  part  of  the  net  proceeds  of  the  sales  of  the 

property  in  the  proceedings  mentioned  for  and  in  lieu  of  her  dower. 

* 

The  auditor  reported,  that  he  had  examined  the  proceeding^, 
and  stated  an  account  in  which  the  proceeds  of  sales,  $35,977  60, 
and  the  rents,  $400  47,  received  by  the  trustee  were  applied,  in  the 
first  instance,  to  the  payment  of  the  trustee's  allowance  for  com* 
missions  and  expenses,  the  costs  of  suit,  $1,192  89 ;  the  widow's 
allowance,  in  lieu  of  dower,  $4,969  23,  and  her  proportion  of  the 
Tents,  $133  49,  and  the  balance  was  distributed  among  the  de- 
ceased's children,  and  heirs  at  law. 

SUiJulifj  1829.— Bland,  Chancellor.— Ordered^  that  the  fore- 
going report  of  the  auditor  be  and  the  same  is  hereby  ratified  and 
confirmed ;  and  the  trustee  is  directed  to  apply  the  proceeds  ac- 
cordingly with  a  due  proportion  of  interest  that  has  been  or  may 
be  received. 

Elizaheth  C.  WUliamSy  one  of  these  parties,  by  her  petition 
stated,  that  since  the  bill  had  been  filed,  and  since  her  answering - 
thereto,  she  had  arrived  at  her  age  of  sixteen  years,  and  had  be- 
come entitled  to  receive  her  proportion  of  the  proceeds  of  the 
sales ;  and  prayed  that  the  amount  might  be  directed  to  be  paid 
to  her,  &c. 

21st  August^  1829. — Bland,  Chancellor. — Ordered^  that  the 
sl^h  of  so  much  of  the  balance  of  the  money,  now  in  court,  as 
tflPfaid  Elizabeth  C.  Williams  is  entitled  to,  be  paid  to  her  as 
prayed  by  the  foregoing  petition,  (q) 


(o)  Doney  v.  Smith,  7  H.  8i  J.  346.— (p)  1816,  ch.  154,  i.  10. 

<9)  When  this  order  was  passed,  the  law  declared,  <  that  every  female  orphan 
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On  the  81st  of  December,  1830,  th^  trustee  furtker  reported, 
diat  he  had,  on  the  17tti  day  of  December,  1830,  sold  the  wood- 
land at  priyate  sale,  in  two  parcels,  on  the  following  teitns,  that  v 
td  saj,  he  had  sold  two  lots  of  said  land  to  Charks  W.  Mmton^ 
containing  together  one  hundred  and  one  acres  and  three-quarten, 
XQore  or  less,  for  the  sum  of  twelve  hundred  dollars ;  and  two  othif 
lots  containing  together  oiie  hundred  and  one  half  acres,  more  or 
less,  to  John  Berry  for  the  sum  of  one  thousand  dollars,  all  to  bfc 
paid  in  cash  on  the  ratification  of  said  sales.  These  sales  were 
finally  ratified  on  the  26th  day  of  February,  1831. 

On  the  18th  of  March,  1831,  the  auditor*  reported,  that  he  had 
examined  the  proceedings  and  stated  an  account,  in  yAAA  the 
proceeds  of  the  last  sales,  $2,200,  and  the  rents,  ^16,  reteived  by 
the  trustee,  were  applied  to  the  payment  of  the  trustee'iB  attow- 
ance  for  commissions  and  expenses,  county  tiaxes,  additional  costs, 
$126  82 ;  and  the  widow's  allowance  in  lieu  of  dower,  $296  17, 
and  her  share  of  the  rent,  $5,  and  had  distributed  the  balance 
amongst  the  deceased's  children  and  heirs  at  law. 

From  the  reports  of  the  trustee,  and  of  the  auditor  tbgcthcr,  it 
appears,  that  the  whole  amount  of  rent  received  for  one  year's  rcat 
of  the  estdte,  was  $1,530;  from  whicb  there  was  a  deduction  for 
repairs,  presumed  to  be  $130,  leaving  a  net  amount  of  $1,'M0  for 
rent;  and  that  the  net  amount  of  the  proceeds  of  the  sales  was 
$37,256  26;  out  of  which  there  was  awarded  to  the  widow 
$5,265  30,  in  lieu  of  her  dower. 

2\stMarchy  1831. — Bland,  CkanceU&r, — This  case  is  nowsub- 


sliould  be  acconnted  of  full  age  to  receive  her  eetate  at  tbe  age  of  mxUenymnti 
day  of  marriage,  which  should  first  happen.*— (1716,  ch,  39,  t.  16 ;  WbodMoard  f. 
C/uLpman,  2  Bland,  72.) — ^And  accordingly  the  Orphans  Courts  were  only  aatbe- 
rized  to  appoint  a  guardian  to  a  female  until  the  age  of  nxUen, — (1^798,  dk.  M> 
gub  ek.  12,  s.  1.) — But  aa  the  law  now  stands,  she  cannot  be  considered  as  of  fall 
age  for  such  purposes  until  she  attains  eighteen  years  of  age  or  marries. — (1829,  dL 
216,  8.  6  and  6 ;  1881,  ch.  806,  t.  6.)—*  Women,'  says  Gibbon,  in  treating  of  tbe 
Roman  law,  <  were  condemned  to  the  perpetual  tutelage  of  parents,  husbands,  er 
gnardians;  a  sex  created  to  please  and  obey,  was  never  supposed  to  have  attaiiwd 
the  age  of  reason  and  experience.' — {Decl.  and  Fall  Bom,  Emp.  eh.  44 ; 
Cktm.  488.)--But  by  this  peculiar  hw  of  ours,  founded  upon  What  prfncipU 
licy  I  do  not  understand,  a  female  orphan  is  to  have  her  property  banded  9W  to 
her,  and  to  be  left  in  a  condition  of  legal  infancy,  fbrraeriy  from  fCrfeeii,  now  Don 
eighUen  unUI  twenty-one  years  of  age,  without  a  legal  guardian  or  protector  of  any 
aort»  unless  by  recourse  to  the  Court  of  Chanceiy.—(  Demt  v.  Jaeqidn,  5  ff,  ^  J' 
100;  Bowen  o.  The  State,  1  H,  if  J,  S2;  Fridge  r.  The  StaU,  Z  O,  ^  J.  11*; 
Omie't  eaee,  2  Bland,  601 ;  Waring  v.  Waring,  2  Bland,  673.) 
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iMltcd  Ibr  die  confirmatioQ  of  the  auditor'0  report,  in  vbkh  lie 
tojSy  lie  lias  allowed  to  the  widow  one-seveatli  part  of  tlie  net  pro* 
eeeds  of  the  lest  sales  in  lieu  of  her  dower.  The  question,  as  to 
what  proportion  of  the  net  proceeds  of  the  sale  of  the  whole  estate 
should  be  awarded  to  the  widow  in  lieu  of  dower,  is  thus  again 
presented  f<Mr  consideration.  The  inquiry  is  one  of  great  impor- 
tance, and  the  peculiar  ciroumstanGes  of  this  case  afford  the  means 
of  much  practical  illustration.  I  shall,  therefore,  avail  mjself  of 
this  occasion  to  take  a  larger  view  of  the  subject  than  might  other- 
wise be  deemed  necessary. 

There  are  many  cases  falling  within  the  jurisdiction  of  this 
couit,  in  which  it  becoiftes  necessary  to  put  a  present  value  upon 
an  estate  for  lift.  As  where  land  is  sold,  so  that  those  who  have 
«  particular  life  interest  in  it,  are  to  have  an  equivalent  in  value 
awarded  to  them  out  of  the  proceeds  of  sale ;  (r)  or  where  the  ex- 
pense of  lenewing  a  lease  is  to  be  apportioned  between  the  tenant 
who  renews,  and  he  who  takes  in  remainder  or  reversion ;  {$)  or 
where  the  value  of  the  estate  of  an  expectant  heir,  or  of  one  who 
takes  after  a  life  in  being,  is  to  be  ascertained ;  (t)  or  where  a 
sum  of  money  is  directed  to  be  paid  afler  the  death  of  a  person 
then  a£ve ;  (u)  or  where  the  expense  of  repairs  is  to  be  appor- 
tiotted  between  a  particular  tenant  and  a  reversioner  or  remainder- 
taan;  (w)  or  where  the  burthen  of  an  incumbrance  is  to  be  taken 
off  in  due  proportion  by  several  particular  tenants  and  the  owner 
of  the  inheritance ;  (x)  or  where  a  person  charged  with  the  pay- 
ment of  an  annuity  becomes  insolvent,  or  dies  leaving  an  insuf- 
ficiency of  assets  to  pay  all ;  (y)  or  where  there  is  not  a  sufficiency 
of  assets  to  pay  all  the  legacies  and  annuities  given  by  the  tes- 
tator; (z)  or  where  an  annuity  given  as  an  advancement  is  brought 
into  hotchpot ;  (a)  or  where  a  pension  or  annuity  for  life  has  been 
given  by  the  government,  (i)  In  these  and  all  similar  cases, 
nvliere  Ae  cofpvs,  or  whde  body  of  the  estate  is  to  be  disposed  of 

(r)  Wdb  f.  Boloson,  1  Bland,  457,  note.^(«)  V^hita  v.  White,  9  Yes.  664.^ 
il)  CMkt  9.  WoUftStop,  S  Bro.  C.  C.  228 ;  Gowland  v.  De  Faria,  17  Yea.  21 ;  1816, 
cb.  JS4,  fl.  lS^(i»)  1  Price  Obser.  33.— (w)  Strike's  case,  1  Bland,  77 ;  1830,  ch. 
S||B^)  Long  V.  Short,  1  P.  VITill.  408.— (3^)  1  Petersd.  Abr.  710,  713;  Ex  parte 
iflKevraod,  19  Yes.  286;  Johnson  v,  Compton,  6  Cond.  Cha.  Rep.  20.— (s)  Lons 
p.  abort,  1  P.  WiU.  408;  Devon  v.  Atkins,  2  P.  Will.  381;  Hume  v.  Edwards,  8 
Aik.  S9S ;  Lewin  v.  Lewin,  2  Yes.  417;  Will.  Exrs.  836,  842.— (a)  Xircudbright 
'9.  Kircudbright,  S  Yes.  61.— (6)  1  Madison  Papers,  280, 820 ;  Act  of  Congress,  16 ; 
1828,  ch.  5S;  Speeches  of  Berrien  and  others,  19  and  29  ApriJ,  and  16,  22  and  24 
May,  1S28. 
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and  dittributed  at  once  in  jast  proportions,  a  determination  of  tkt 
present  value  of  all  the  life  interests  is  necessarily  inyolved.  Aad 
that  constitutional  rule  which  requires  every  citizen  to  contriimte 
hts  proportion  of  public  taxes  according  to  his  actual  worth  in  red 
or  personal  property,  seems  to  have  involved  the  legislature  in  a 
similar  necessity  of  determining  the  proportional  value  of  life  inte- 
rests. It  is  thus  evident  that  the  principles  upon  which  the  court 
is  now  called  upon  to  act,  have  a  most  important  and  extensive 
bearing;  and  therefore,  will  merit  a  careful  and  comprehensive 
consideration. 

The  earliest  case  in  relation  to  this  matter  I  have  met  vrith,  is 
one  which  was  decided  by  the  High  Court  of  Chancery  of  Eng^ 
land  in  1661,  and  from  the  language  used,  in  the  report  of  it,  there 
18  room  to  infer,  ^at  it  was  the  first  in  which  any  question  as  to 
the  proportional  value  of  a  particular  estate,  and  a  reversion  or  re* 
mainder  had  ever  been  presented  for  determination.  It  appears, 
that  Hannahy  the  widow  of  Sharp^  who  had  left  her  a  considerable 
estate,  married  Geeringj  her  second  husband,  who  settled  upoa 
her  certain  land  for  life  as  a  jointure;  that  they  mortgaged  the 
jointure ;  after  which  Oeering  died,  and  she  married  Rowelj  with 
whom  she  filed  a  bill  to  redeem ;  and  a  question  arose  in  what 
manner  a  redemption  should  be  made,  and  by  whom ;  whether  bj 
Hannah  ;  or  by  the  infant  heir  of  Crtering;  and  by  whom  the  mort« 
gage  money  should  be  paid.  Upon  which  it  was  said,  that  the 
court  conceived  it  most  just,  that  Hannah  and  the  iniant  heir 
should  proportionably  pay  what  was  due  upon  the  mortgage,  at 
the  time  of  the  death  of  Oeering  the  mortgagor,  rating  the  estate 
for  life  of  Hannah  at  one-third,  and  the  reversion  in  fee  at  two- 
thirds,  from  the  time  of  the  death  of  Oeering.  (c)  In  the  year 
1671,  the  same  rule  of  proportion  was  applied  in  a  similar  case,  (d) 
In  1682,  on  a  bill  to  redeem,  it  was  declared  to  be  the  ordbaij 
rule  of  the  court,  that  one-third  of  the  redemption  money  shouU 
be  paid  to  the  tenant  for  life,  and  the  residue  to  the  remainder- 
man, (e)  In  1692,  on  a  bill  by  a  reversioner  against  the  tenant 
for  life  to  discover  incumbrances,  and  to  compel  him  to  bear  bis 
proportion,  it  was  held,  that  the  tenant  for  life  should  pay  tgro 
parts  in  five  of  the  debts,  and  the  remaining  three-fifths  by  thHe- 


(c)  Rowel  ».  WaUey,  1  Cha.  Rep.  219.— (d)  Comiah  ».  Mew,  I  Ca.  Cha.  271.— 
(c)  firent  v.  Best,  1  Vera.  70;  Clyat  v.  Batteson,  1  Vtm.  404;  Tbynn  v.  DuvaU, 
2  Vcrn.  117. 
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Tenknier.  (/)  In  1696,  it  was  again,  in  each  of  two  distinct 
eases,  laid  down,  that  on  a  bill  to  redeem,  the  tenant  for  life  mnst 
paj  one^lhird,  and  the  reyersioner  two-thirds  of  the  mortgage 
debt  {g)  In  1710,  on  a  bill  by  a  remainderman  to  compel  the 
tenant  f<Mr  life  of  a  lease  for  years  to  haye  it  renewed,  it  was  held, 
that  the  tenant  for  life  should  pay  one>third  of  the  expense  of  re- 
aewment,  and  the  remainderman  the  residue.  (A)  In  1718,  on  a 
bill  brought  by  creditors,  it  appeared,  that  the  deceased  debtor 
had,  on  his  marriage,  coyenanted  to  settle  lands  that  should  be  of 
the  yaloe  of  sixty  pounds  per  annumj  upon  his  wife  for  life,  which 
he  had  failed  to  do.  Upon  which  it  was  held,  that  the  wife  should 
come  in  only  as  a  specialty  creditor;  and  in  order  to  setde  the 
qoantom  of  h^  demamd,  an  estimate  was  directed  to  be  made  of 
the  yalue  of  her  estate  for  life,  at  so  many  years  purchase,  upon 
which  she  was  to  be  let  in  as  a  specialty  creditor  for  so  much 
money,  (i)  And  in  1750,  a  similar  question  haying  arisen,  it  was 
determined,  that  die  tenant  for  life  should  pay  one-third  of  the  fine 
and  charges  of  renewing  a  lease,  and  that  the  two-thirds  should 
be  paid  by  the  remainderman,  {j) 

No  explanation  is  to  be  found  in  any  of  these  cases  of  the  prin- 
ciples of  equity  upon  which  the  court  proceeded  in  fixing  the  pro- 
portion in  which  the  tenant  for  life  and  the  reyersioner  should  con- 
tribute ;  nor  is  the  age  or  health  of  the  tenant  for  life,  spoken  of 
in  any  of  than.  It  does  not,  howeyer,  seem  to  haye  been  adopted 
as  an  absolute  rule,  but  rather  as  one  of  conyenience;  as  a  medium 
by  which  to  apply  the  rule  of  equity ;  for,  in  a  case  of  this  kind, 
determined  in  1697,  it  is  said,  that  in  adjusting  what  each  estate 
was  to  pay,  each  was  to  be  yalued  at  what  they  were  respectiyely 
worth  to  be  sold,  (fc)  In  the  first  of  the  before  recited  cases,  it  is, 
ia  general  terms,  asserted  to  be  most  just ;  yet  it  is  fair  to  pre- 
sume, that  Hannah  at  the  time  of  the  death  of  her  second  husband, 
when  her  life  estate  was  estimated  as  being  equal  to  one-third  of 
the  whde,  must  haye  been  far  adyanced  in  life.  The  proportions 
fixed  by  the  case  decided  in  1692,  seems  to  haye  been  considered 
in  1720,  as  a  departure  firom  the  general  rule.  (/)  In  one  of  the 
cases  decided  in  1696,  it  was  said,  that  the  rule  seemed  hard,  be- 


(/)  Jame$  0.  Hales,  2  Tern.  287 ;  6.  C.  Prec.  Cha.  44.— (g)  Ballet  v.  Spraingrer* 
F^ee.  Cba.  S2;  Find  v.  Find,  2  Freem.  210.— -(A)  Look  v.  Lock,  2  Vern.  666.— 
(I)  Frecmoutt  9.  Dedm,  1  P.  Wfll.  429.— (j)  Veniey  v.  Terney,  1  Tea.  428.— 
(k)  Heyemngbam  v.  HeveniDgham,  2  Vera.  865.— (0  Anonymous,  1  P.  Will.  660. 
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cause  an  estate  for  life  iitra3  then  worth  nine  or  ten  years  prndiase, 
wlieieas  formerly  it  was  worth  ^ut  seven ;  (sti)  and  in  the  cass  de* 
termined  in  1750,  it  was  said,  that  the  computation  of  the  tonuU 
for  life  bearing  one-third,  waa  wrong  as  being  too  low;  (n)  that  is^ 
as  not  laying  enough  on  the  tenant  for  life,  (o) 

In  the  year  1717,  an  executor  having  paid  debts  to  a  large 
amount,  and  doubts  having  arisen  about  the  application  of  thedif* 
ferent  kinds  of  assets,  there  being  a  deficiency  of  personalty  to  pay 
all  the  debts,  be  filed  a  bill  to  obtain  the  direction  of  the  court. 
Upon  which  it  appeared,  that  the  testator,  being  seised  in  fee  of 
some  land,  and  possessed  of  a  lease  for  years,  in  other  lands,  and 
indebted  by  specially  and  simple  contract,  devised  an  annuity  of 
forty  pounds  a  year,  out  of  the  lease  for  years  to  one  grand- 
son, and  the  lease  itself  to  another  grandson,  and  likewise  devised 
all  his  lands  in  fee  to  A.  and  his  heirs.  None  of  the  devisees  were 
his  heirs  at  law.  It  was  held,  that,  to  prevent  the  disappointnent 
of  the  testator's  intent,  the  devisee  of  the  fee  simple  estate,  and  die 
devisees  of  the  lease,  and  of  the  annuity,  should  each  contribute  to 
the  debts  by  specialty.  And,  for  that  purpoae,  it  was,  among 
other  things,  directed,  that  the  master  should  ascertain  what,  at 
the  testator^s  death,  was  the  value  of  the  lands  devised  in  fee,  aod 
of  the  lease,  and  also  of  the  annuity ;  and,  to  lay  the  said  defi- 
ciency rateably  upon  the  same  according  to  their  respective  valaes; 
and  to  state  what  part  necessarily  must,  and  what  part  moat  goo« 
veniently  might  be  sold  for  that  purpose,  (p)  In  1726,  on  a  faill 
by  a  devisee  in  remainder  of  an  estate  pour  autre  vte,  it  was  held 
to  be  personal  estate  which  could  not  be  devised  away  Sram  credi- 
tors ;  nevertheless,  being  a  specific  devise,  that  all  the  rest  of  the 
testator's  personal  estate,  not  ^>ecifically  devised,  should  be  first 
applied  to  pay  the  debts ;  and,  if  there  were  any  other  specific  de- 
vise it  should  come  in  average  with  this,  and  pay  its  praportim; 
but  if  that  would  not  serve,  that  then  all  should  be  sold  to  pay  the 
testator's  debt,  (q)  And  in  1749,  it  was  held,  that  a  devisee  of  an 
annuity  for  life  charged  on  the  personal  estate,  where  there  was  a 
deficiency  of  assets,  should  abate  in  proportion  with  the  other 
legatees,  (r) 


(m)  Flud  9.  Flad,  2  Freem.  210.>-{n)  Vernejr  9.  Yerney,  1  Yes.  428;  Whits  v. 
White.  4  Yet.  •4.— (o)  White  «  White,  S  Yes.  597.~(p)  Lonp  ».  Short,  1  P.  Will. 
408 ;  Frania  0.  Cooper,  4  Yes.  7S8.— (9)  OevoD  v.  AtkiM,  2  P.  WiU.  S80 ;  Lewio  v. 
Lewin,  2  Yes.  416;  Rogers  v.  MilUcent,  Diek.  670.^(r)  Hame  v.  Edwards,  S 

Atk.  ess. 
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Itt  Uie  jear  1738,  is  a  case  of  bankraptcy,  it  appeared,  that  the 
petitioaer  had,  in  the  jear  1120^  paid  three  hundred  pounds  for 
an  aoBiiaty  of  thirtj  poands  per  annum  for  her  life,  payable  out  of 
the  estate  of  the  bankmpL  Upon  her  petition,  to  be  admitted  as 
a  creditor  for  the  whole  three  hundred  pounds,  it  was  ordered  that 
the  commissioners  settle  the  value  of  her  life ;  and  that  she  be  ad- 
mitted a  creditor  for  such  valuation,  and  the  arrears  of  her  annuity, 
it  being  unreasonable,  that  she  should  have  the  whole  three  hun- 
dred pounds,  when  she  had  enjoyed  the  annuity  eighteen  years.  {$) 
The  same  principles  are  evidently  as  applicable  to  a  condition  of 
insolvency,  as  to  that  of  a  condition  of  bankruptcy ;  and  therefore, 
to  abolish  a  technical  distinction  which  had  been  introduced  by  the 
courts  of  common  law  in  relation  to  insolvency,  (t)  it  has  been 
recently  enacted  in  England,  that  a  present  value  shall,  in  all  such 
cases,  be  put  upon  the  annuity,  and  the  annuitant  be  let  in  to  that 
amount  only  as  a  creditor  against  the  estate  of  the  insolvent*  (u) 

In  1687,  on  a  bill  to  be  relieved  against  a  conveyance,  it  ap- 
peared, that  the  plaintiff  being  entitled  to  an  estate  tail,  after  the 
death  of  his  father,  in  lands  which,  if  in  possession,  were  worth, 
to  be  sold,  about  jeSOO,  did  in  1671,  for  £30  paid  and  £20  per 
oMittin,  secured  to  be  paid  to  him  during  the  lives  of  him  and  his 
father,  absolutely  convey  his  remainder  in  tail  to  the  defendant's 
faUier  and  his  heirs.  The  conveyance  was  set  aside  as  being  an 
unrighteous  bargain  in  the  beginning,  (to)  In  the  year  1716,  on  a 
bin  brought  to  set  aside  a  sale  of  a  remainder,  the  case  appeared 
to  be,  that  the  plaintiff's  father  was  tenant  for  life,  remainder  to  the 
plaintiff  in  tail,  remainder  over  to  a  third  person ;  that  the  plaintiff 
had  married,  and  had  a  son.  After  which  the  plaintiff  being  about 
thirty  years  of  age,  and  his  son  ten  years  old ;  and  when  the  plain- 
tiff^s  father  was  ancient  and  sickly  and  in  declining  life,  the  plaintiff 
sold  his  estate  in  remainder,  which  was  worth  £150,  to  the  defen- 
dant for  £1,050.  The  Chancellor  decreed  relief  on  the  payment 
of  principal,  interest  and  full  costs ;  upon  the  ground,  that  the 
anxooBt  paid  for  the  estate  in  remainder  dependant  upon  so  frail  a 


(«)  jEr  fHole  LeCompU,  1  Atk.  251 ;  Ex  parU  Belton,  1  Atk.  251 ;  Botbooily  v. 
Fairfiix,  1  P.  WUl.  S84,  note ;  Ex  pasrU  Artis,  2  Ves.  490;  ExparU  Carter,  I  Bro. 
C.  C.  287;  JEr  parU  Burrow,  1  Bro.  C.  C.  268.— (i)  Cotterel  v.  Hooke,  DoQg.  97; 
Welwter  v.  Bannister,  Doug.  893.— (u)  1  Geo.  4,  c.  119,  i.  10 ;  1  Petertd.  Abr.  714, 
fcote;  Smith  Merca.  Law,  409;  Ex  parte  Tbistlewood,  19  Tet.  249;  Jobnioo  r. 
GomptoD,  6  Cond.  Cha.  Rej>.  20;  Lyde  r.  MynOySCond.  Cba.  Rep.  280«^(w)  Nott 
9.  Johneon,  2  Vera.  27. 
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life  was  so  entirely  too  low  as  to  be  evidence  of  an  unconscionaUe 
bargain  \7hich  was  altogether  unfit  to  be  sustained,  (x)  In  1734, 
on  a  bill  to  be  relieved  from  an  assignment  of  a  legacy,  it  appeared, 
that  Andrew  Mackean  had,  by  his  wiU,  given  a  legacy  of  £500  to 
his  nephew  Martin^  if  he  should  survive  the  testator's  wife  GsiAa- 
rine^  who,  by  the  will,  was  to  have  the  interest  of  the  £500  for  her 
life,  as  also  the  principal  in  case  she  should  survive  Martin.  The 
nephew  Martin  was  about  twenty-four  years  of  age ;  had  led  an 
extravagant  life,  and  had  been  some  time  in  Newgate.  The  widow 
Catharine  was  about  sixty-four  years  old ;  but  as  to  her  health 
there  was  a  variety  of  evidence.  Martin  sold  his  interest  on  this 
legacy  of  £500  to  Cok;  for  which  Cok  stipulated  to  give  £100  to 
be  paid  in  £5  per  annumj  with  a  proviso,  that  if  Martin  survived 
the  widow,  then  what  should  remain  due  of  the  £lOO,  should  be 
paid  to  him  within  a  year  after  her  death ;  but  if  he  died  in  her  life- 
time, then  the  £5  per  annum  to  continue  payable  until  the  £100 
should  be  fully  paid.  The  price  thus  stipulated  to  be  paid  for  this 
legacy,  was  held  to  be  so  much  below  its  real  value  that  the  assign- 
ment of  it  would  have  been  set  aside  as  unreasonable,  had  it  not 
been  solemnly  and  repeatedly  confirmed  by  Martin,  (y) 

It  is  not  unlawful  for  a  remainderman  or  a  reversioner  to  sell  his 
estate.  Such  sales  are  only  set  aside  because  of  some  fraudulent 
conduct  in  the  purchaser,  or  because  of  his  having  taken  some  un- 
due advantage  of  the  seller  of  such  an  interest.  Among  other  cir- 
cumstances, inadequacy  of  price,  may,  in  all  such  cases,  be  taken 
into  the  consideration  as  evidence  of  fraud.  But  inadequacy  of 
price  can  only  be  shewn  by  making  an  estimate  of  the  then  value 
of  the  life  estate,  and  deducting  that  value  from  the  then  price  of 
the  inheritance,  or  the  absolute  or  renewable  estate.  Some  such 
proportional  valuation  must  have  been  made  in  each  of  these  cases, 
as  well  as  in  those  which  relate  to  the  discharge  of  mortgages,  or 
other  incumbrances ;  yet  there  is  nothing  to  be  found  in  the  repoits 
of  any  of  them,  or  in  the  reports  of  those  which  involve  the  appo^ 
tionment  of  incumbrances,  or  in  those  which  relate  to  the  abatement 
of  specific  legacies  or  to  the  adjustment  of  the  amount  for  which 
an  annuitant  is  to  be  admitted  as  a  creditor  against  the  estate  of  a 
bankrupt  or  insolvent,  before  the  year  1750,  which  alludes  to  any 
positive  rule  of  apportionment,  or  that  indicates  the  principles  by 
which  the  court  was  governed  in  putting  a  present  value  upon  a 

(«)  Twisleton  v.  Griffith,  1  P.  Will.  810.~(y)  Cole  v.  Gibboni,  8  P.  WiB.  S9». 
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life  mteiest  of  any  sort,  or  of  apportioDing  any  burthen  between 
such  an  estate  and  a  remainder  or  reversion  dependant  upon  it  (z) 

The  putting  of  a  present  value  upon  a  life  annuity,  or  upon  a 
certain  rent  for  life,  or  upon  a  specified  annual  life  income  of  any 
description  necessarily  involves  a  consideration  of  the  chances  of 
life  of  the  individual  during  whose  life  such  an  annual  income  is 
claimed ;  for  although  other  matters  must  be  taken  into  considera- 
tion in  making  an  estimate  of  its  present  value ;  such  as  the  suffi- 
ciency of  the  security,  the  probable  punctuality  of  the  annual  pay- 
ment, the  general  demand  for  the  use  of  money,  and  the  like ;  yet, 
it  would  be  difficult  to  make  any  calculation  as  to  the  duration  of 
a  single  life  without  the  aid  of  some  general  observations  as  to  the 
rate  of  mortality,  and  the  probable  duration  of  such  lives  in  like 
situations.    But  a  judicial  controversy  as  to  the  present  value  of  a 
particular  life  interest,  being,  in  its  nature,  confined  to  an  insulated 
subject,  however  dependant  a  full  understanding  and  correct  deter- 
mination of  it  may  be  upon  the  doctrine  of  chances,  cannot  affi)rd 
the  means  of  collecting  those  facts  and  circumstances  on  which  that 
doctrine  rests,  since  the  doctrine  is  itself  the  result  of  general  ob- 
servations upon  those  previously  collected  facts  and  circumstances, 
in  relation  to  the  duration  of  human  life,  whilst  the  adjudication 
must  necessarily  be,  if  it  proceeds  upon  that  doctrine  at  all,  a  mere 
application  of  it  to  the  peculiar  case.     Hence  it  is,  that,  although 
judicial  investigations  may,  in  such  cases,  be  greatly  facilitated  by 
a  just  application  of  that  doctrine,  there  is  no  allusion  to  any  rule 
for  estimating  the  probable  continuance  of  life  to  be  met  with,  in 
any  of  the  reported  adjudications,  until  long  after  the  publication  of 
several  essays  upon  the  doctrine  of  chances  in  relation  to  the  dura- 
tion of  human  life. 

.  Doctor  Edmund  HaUeyj  an  eminent  mathematician  of  England, 
appears  to  have  been  the  first  who  undertook  to  explain  the  doctrine 
of  chances  in  relation  to  the  probable  duration  of  human  life. 
About  the  year  1690,  he  published  his  Essay  on  the  Determination 
of  the  Degrees  of  Mortality,  in  order  to  adjust  the  valuation  of 
annuities  on  lives,  founded,  as  he  informs  us,  upon  a  table  of  obser- 
vations of  the  births  and  deaths  in  the  city  of  Breslaw  in  Silesia,  (a) 
Soon  after,  the  Observations  on  Chronology,  involving  similar  con- 
siderations as  to  the  duration  of  human  life,  were  published  by  Sir 


(«)  Ryle  ».  Brown,  6  Exch.  Rep.  265;  Darley  v.  Singleton,  6  Exch.  Rep.  426.— 
(«)  ReM*  Cyclo.  v.  Halley. 
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Isctac  Jfewton.  {h)    In  the  ye&r  1746,  M,  Deparcieux  published  his 
Obserrations  on  the  Rate  of  Mortality  as  it  occurred  among  the 
nominees  of  two  tontines  in  France,  from  1695  to  1740 ;  and  on 
great  numbers  of  monks  and  nuns  in  France,  who  died  in  the  century 
preceding,  (c)     Subsequently  to  which,  Abraham  de  Moivrej  then 
of  England,  published  his  Essays  on  the  Doctrine  of  Chances,  and 
on  Annuities.     And  it  is  said,  (hat  towards  the  close  of  his  life, 
which  happened  in  1754,  he  was  consulted  on  all  questions  relating 
to  chances,  gaming,  and  annuities,  and  by  his  answers  chiefly  sub- 
sisted, (d)    In  the  year  1740,  Thomas  Simpson j  an  eminent  English 
mathematician,  published  a  Treatise  on  the  Nature  and  Laws  of 
Chance ;  soon  after  which  he  published  a  small  volume  on  the 
Doctrine  of  Annuities  and  Reversions,  deduced  from  general  and 
evident  principles,  with  useful  tables  shewing  the  values  of  single 
and  joint  lives.     And  in  the  year  1752,  appeared  his  work  entided, 
Select  Exercises  for  Young  Proficients  in  Mathematics,  (e)    In  the 
year  1771,  Doctor  Richard  Price^  an  eminent  Englishman,  pub- 
lished his  celebrated  work  in  relation  to  this  matter,  entitled,  'Ob- 
servations on  Reversionary  Payments,'  &c.     The  seventh  edition 
of  which  enlarged  and  improved  by  William  Morgan^  was  puUisfaed 
in  1812.  (/)    The  public  attention,  in  Qreat  Britain,  had  not  only 
been  thus  repeatedly  called  to  this  subject,  by  the  publications  of 
these  eminent  men  ;  but  a  very  great  importance  had  been  given  to 
it  by  the  formation,  or  legal  incorporation,  from  the  year  1706  to 
1765,  of  many  societies  and   bodies  politic,  for  the  granting  of 
annuities  and  insurances  upon  lives ;  (g)  and  still  more  so,  by  the 
government's  undertaking  in  1692 ;  and  still  continuing  to  raise 
revenue  by  the  sale  of  annuities  for  life  and  for  years.  (A)    In  re- 
ference  to  which  governmental  interest  in  the  matter,  it  has  been 
lately  taken  up  in  the  House  of  Commons,  and  investigated  with 
great  care,  (i ) 
In  every  judicial  inquiry,  instituted  for  the  purpose  of  ascertain- 
ed) Rees'  Cyclo.  v,  Newton;  1  Niebuhr's  Rome,  285;   IS  Westm.  Rev.  S2S.— 
(e)  FiDlaison's  Report,  &c.  8 ;  2  Price  Obser.  4S4.— (d)  Rees'  Cyclo. «.  De  Moitrra ; 
9  Westm.  Rev.  421.— («)  Rees'  Cyclo.  v.  Simp9on.--</)  Since  tb&t  time  Artbar 
Morgan,  in  the  year  1834,  published  a  set  of  *Tabies  shewing  the  total  number  of 
persons  assured  in  the  Equitable  Society,  (London,)  from  its  commencement  ia 
September,  1762,  to  January,  1629,'  &c.— (^)  1  Price  Obeer.  72, 97, 104,  109, 119. 
142, 158 ;  9  Westm.  Rev.  889.— (A)  4  W.  &  M.  c.  6,  s.  18 ;  5  W.  & M.  c.  5  and  20; 
1  Ann.  Stat.  2,  c.  5.-— (t)  The  report  from  the  select  committee  on  life  annuities,  4 
June,  1S29;  The  report  of  John  Fintatson,  actuary  of  the  national  debt,  on  tlie 
evidence  and  elementary  facts  on  which  the  tables  of  life  annuities,  constructed  bj 
him,  are  founded,  31  March,  1829. 
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log  the  present  value  of  life  interests,  it  is  necessary,  in  the  first 
pimcey  to  determine  what  may  be  regarded  as  the  expected  dura- 
tion of  the  life  in  question ;  and  in  the  next  place,  what  is  the 
Tuluey  all  other  circumstances  considered,  of  that  specified  estate 
which  may  be  held  during  the  length  of  time  so  ascertained.  But 
aB  has  been  justly  observed,  ^  the  basis  of  all  questions  having  re- 
ference to  the  failure  or  continuance  of  life,  is  well  known  to  be 
the  law  of  mortality,  or  the  probability  that  a  human  being,  who 
may  be  in  any  given  year  of  age,  will  die  in  that  same  year.  If 
this  be  accurately  determined  for  each  and  every  single  year  in  the 
natural  life  of  mankind,  all  other  questions  whatever,  of  a  finan- 
cial nature,  are  capable  of  precise  solution,  being  merely  so  many 
arithmetical  results.  The  said  probability,  however,  can  only  be 
arrived  at  through  the  experience  of  what  has  already  happened  to 
a  great  number  of  other  human  beings,  all  in  the  very  same  cir- 
camstances  with  the  person  whose  case  is  under  consideration.'  (j) 
It  is,  therefore,  clear,  that  to  form  a  just  estimate  of  the  present 
value  of  a  life  interest,  the  expected  duration  of  the  life  upoD 
which  it  depends  must  be  first  ascertained. 

In  ail  our  inquiries  for  this  purpose,  it  should  be  borne  in  mind, 
however,  that  it  appears  from  observations  every  where,  that  there 
is  an  altimate  term  beyond  which  human  life  cannot  be  extended ; 
that  the  days  of  our  years  are  threescore  years  and  ten,  and  if  by 
reason  of  strength  they  be  fourscore  years,  yet  is  their  strength 
labour  and  sorrow,  (k)  And  that  the  extreme  term  of  existence  is 
not  surpassed,  because  a  greater  number,  under  some  favourable 
circumstances,  approach  it«  The  boundary  seems  to  have  re- 
mained impassable  since  the  days  of  Eli  the  priest,  a  period  of  at 
least  three  thousand  years,  who  was  ninety  and  eight  years  old^ 
and  his  eyes  were  dim  that  he  could  not  see ;  and  he  died,  for  he 
was  an  old  man  and  heavy,  and  had  judged  Israel  forty  years.  (/) 
Neither  does  it  appear  that  the  ordinary  events  of  forming  con- 
nexions in  marriage,  and  rearing  families  at  the  usual  periods  of 
lifiP)  have  at  all  varied  within  the  same  length  of  time,  (m)  It 
must  also  be  recollected,  that  it  has  been  observed  every  where 
and  at  all  times,  that  although  more  males  than  females  are 
bom ;  (n)  yet  from  birth  (o)  to  old  age,  through  every  period  of 
life^  even  that  which  is  most  perilous  to  females,  the  time  of  child** 


(J J  Finlauon's  Report,  l,—(Jc)  Psalms  90,  v.  10 ;  2  Samuel  19,  v.  82.~(/)  1 
Sftmuel  4,  v.  15-18.— (m)  Finlaisoa^s  Report,  18;  2  Malth.  Popu.  b.  3,  c.  1,  pt.  86; 
Reply  to  Malib.  247.— C^)  2  Price  Obser.  105,  127,  12S.— (o)  2  Price  Obser. 
106,  Ul. 
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;,  (p)  the  expectation  of  life  is  greater  in  faTOur  of  females, 
than  of  males*  (q)  There  is,  however,  some  reason  to  belieTei 
that  although  an  unquestionable  state  of  celibacy,  as  that  of  the 
condition  of  nuns  in  a  convent,  has  no  effect  in  shortening  female 
life  before  fifty ;  yet  that  after  that  age  the  mortality  among  them 
becomes  more  seyere.  (r)  So  that  it  must  be  regarded  as  an  esta- 
blished truth,  and  a  general  rule,  that  there  is  something  in  the 
physical  constitution  of  males  more  frail  and  delicate  them  in  those 
of  females ;  or  that,  in  general,  there  is  a  greater  degree  of  tena- 
city of  life  in  females  than  in  males.  (5)  And  it  must  likewise  be 
borne  in  mind,  that  in  fixing  a  general  rule,  or  adjusting  a  table  of 
the  duration  of  human  life,  so  far  as  any  judicial  inquiry  is  con- 
cerned, the  object  is  not  to  lay  down  a  rule  which  may  be  safely  or 
profitably  followed  by  an  insurance  company,  but  to  establish  the 
truth,  which  involves  nothing  more  than  a  consideration  of  those 
facts  in  relation  to  the  actual  continuance  of  human  life  in  the 
place  where  the  specified  life  exists,  so  as  to  calculate  from  them 
a  proper  average  as  to  its  reasonably  expected  duration. 

It  seems  to  be  generally  admitted,  that  marriages  are  not  more 
fruitful  now  than  in  past  ages,  and  in  stages  of  society  having 
much  less  of  the  comforts,  or  even  of  the  necessaries  of  life,  than 
at  present ;  that  the  poor  bring  forth  more  children  than  the  rich, 
but  preserve  fewer ;  {t)  and  yet  that  the  population  increases  much 
more  rapidly  in  modern  than  in  ancient  times,  (u)  These  &cts 
only  shew,  however,  that  the  present  is  more  friendly  to  human 
life  than  the  past  state  of  society ;  and  that  the  probability,  as  wdi 
as  the  average  duration,  or  mean  term  of  life,  as  people  advance 
from  a  savage  to  a  highly  civilized  state  of  society,  have  improved 
with  their  improved  habits  and  condition;  which  has  certainly 
been  the  case  in  England,  and  much  more  so  in  France  since  the 
revolution  in  that  country,  {to)  The  duration  of  the  lives  of  those 
who  come  into  existence,  is  not  only  very  materially  afiected  by 
the  greater  abundance  of  the  means  of  subsistence  with  the  in- 
crease and  variety  of  comforts  to  be  had,  in  a  generally  improved 
state  of  society,  but  also  by  the  climate  and  salubrity  of  the  coun- 


(j))  2  Price  Obser.  40S,  442.— (9)  1  Price  Obser.  8,  89,  95,  129,  186,  238;  1 
Price  Obser. 48;  Rees'  Cyclo.  v.  Mttfiage  tnd  Mortality;  9  Weetm.  Rev.  897* 
898;  Beybert  Stat  An.  44 ;  2  Soutbem  Rev.  177.— (r)  Finlaiton'e  Rep.  8;  8  Prie» 
Obeer.  182.— («)  2  Price  Obeer.  Ill,  280.— (0  9  Weetm.  Rev.  418.— (f«)  8  Soathen 
Rev.  178;  9  Westm.  Rev.  402.— (10)  1  Malth.  Popu.  82,  886,  401,  418;  1  Price 
Obser.  182, 186 ;  9  Westm.  Rev.  888,  896,  898, 899 ;  2  Soqtbem  Rev.  175. 
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txy  or  situation  in  vhich  such  lives  happen  to  be  placed,  as  well  as 
the  political  causes,  such  as  the  arbitrary  nature  of  the  govern- 
ment, or  the  grade  of  society  under  vrhich  they  may  be  cast,  (x) 
It  has  been  observed,  from  a  very  remote  period,  that  the  high  and 
mountainous  regions  of  Germany  have  always  been  much  more 
healthy  than  the  low  margins  of  its  great  rivers  and  sea  coasts ;  (y) 
and  indeed  over  the  whole  world  the  degree  of  salubrity  often 
varies  with  a  mile  of  difference  in  location.  It  is  universally 
admitted,  that  large  cities  are  less  favourable  to  the  duration  of 
human  life  than  country  situations ;  insomuch  so,  that  great  cities 
have  been  justly  termed  '  the  sepulchres  of  the  dead  and  the  hos- 
pitals of  the  living.'  The  difference  between  the  duration  of  hu- 
man life  in  all  cities  of  such  magnitude  as  London,  Paris,  Vienna, 
Berlin,  and  the  country,  have  always,  and  at  all  times,  been  very 
great.  But  this  diflference  lessens  with  the  smaller  towns ;  so  that, 
as  between  mere  villages  and  the  country,  it  is  nothing  at  all.  (z) 

The  expectation  of  life  varies  not  only  with  country  and  place, 
bat  also  according  to  the  grade  and  condition  of  individuals  in 
society ;  and  such  variations  are  most  remarkable  in  those  coun- 
tries in  which  the  grades  and  conditions  are  most  strongly  distin- 
guished. In  England  as  well  as  in  all  the  other  countries  of  the 
old  world,  the  expectation  of  life  is  greatest  in  favour  of  those  of 
the  middle  classes,  and  least  favourable  to  those  of  the  aristocratic 
orders,  whose  lives  are  curtailed  by  their  intemperance  and  de- 
baucheries ;  (a)  and  to  those  of  the  mere  operatives  whose  lives 
are  shortened  by  the  oppressions  and  privations  under  which  they 
suffer,  (b)  Consequently,  a  table  formed  for  a  whole  country  col- 
lectively, cannot  be  altogether  correct  for  every  particular  situa- 
tion, or  for  each  class  of  society  of  the  same  country. 

It  often  happens  however,  that  in  the  inquiries  which  have  been 
made  concerning  the  duration  of  human  life  much  has  been  said  as 
to  the  bsalubrity  of  particular  situations ;  as  to  the  causes,  preva- 
lence, and  cure  of  diseases ;  and  also  as  to  the  political  causes 
vrbich  materially  afifect  the  continuance  of  human  life ;  but  with 
ally  or  any  of  those  causes,  or  with  the  prevention,  or  removal  of 
any  of  them,  a  court  of  justice,  when  called  upon  merely  to  deter- 


<x>  2  Sovtiiera  Bey.  ISS.— (y)  1  Maltb.  Popii.  880 ;  2  Price  Obser.  242.--(c)  1 
Price  Obwr.  127 ;  2  Price  ObMr.  80,  88,  46,  49,  66,  88,  127,  218,  226 ;  1  Makh. 
Pbpo.  892;  2  Malth.  Popu.  487.— (a)  9  Westm.  Rev.  888.— (3)  9  Westm.  Rev. 
388  ;  14  Weetm.  Rev.  890,  note ;  1  Price  Obeer.  160 ;  2  Price  Obter.  144 ;  3  Lond. 
«id  Westm.  Rev.  art  8 ;  2  Speria'  FnmkUn's  Worki,  824. 
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mine  the  present  value  of  a  life  estate,  can  have  no  concera,  fuf^ 
ther  thao  may  be  neceasary  to  enable  it  to  derive  information  by 
analogy. 

There  are  few  situations  as  to  vrhich  any  observations  have 
been  made,  from  which  tables  have  been  formed ;  and  yet,  with* 
out  any  allowances  for  differences,  those  few  tables  have  been  used 
as  if  they  were  alike  applicable  to  all  times  and  circumstances; 
This  is  a  great  error.  Such  tables,  as  regards  other  situations, 
can  only  be  used  by  way  of  analogy,  and  can  be  relied  on,  in  so 
far  only  as  it  can  be  shewn,  by  adverting  to  all  the  causes  lAidk 
materially  affect  human  life,  that  the  situation  to  which  the  tables 
are  proposed  to  be  applied  for  information  are  altogether,  or  veiy 
nearly  similar  to  that  for  which  they  were  made.  Tables  ahefriag 
the  expectation  of  life  at  different  ages  over  the  whole  of  Sweden, 
for  instance,  could  not  be  followed  as  safe  guides  for  ascertaining 
the  expectation  of  life,  at  the  same  ages,  over  the  whole  t>f  Hio* 
dostan.  And  so  too,  it  would  be  improper  to  take  (he  tables  of 
expectation  formed  for  the  city  of  London  as  rules  for  ascertaining 
the  expectation  of  life  in  Wales.  The  causes  materially  afifecting 
the  duration  of  human  life,  at  the  time  and  place  for  which  a  taUe 
has  been  made,  must,  therefore,  be  understood  and  compared  with 
those  of  the  place  where  the  life  in  question  exists,  before  such 
allowances  can  be  made  for  the  differences,  should  there  be  any, 
as  will  warrant  the  use  of  such  table  as  a  means  of  ascertaining 
the  value  of  each  life. 

But,  as  it  is  to  those  tables  to  which  the  modern  Engliah  adja« 
dications  refer,  in  speaking  of  the  means  of  ascertaining  the  pre* 
sent  value  of  a  life  interest,  it  will  be  proper  to  advert  to  some  of 
the  principal  circumstances  of  time  and  place  from  which  the  most 
approved  among  them  have  been  formed.  It  seems,  that  the  for- 
mation of  tables  of  the  expectation  of  life,  at  various  ages,  caleu* 
lated  from  observations  made,  some  time  prior  to  the  year  1679,  at 
Breslaw  in  Lower  Silesia,  as  to  the  duration  of  human  life,  origi* 
nated  with  Dr.  IMley^  of  England.  But  it  is  now  admilted,  on 
all  hands,  that  those  tables  are  so  imperfect  as  to  be  wholly  unit 
for  use ;  thus  leaving  to  the  Doctor  no  other  merit,  in  this  respect, 
than  that  of  having  been  the  first  to  shew  the  use  of  such  tables, 
and  how  they  might  be  constructed  from  correct  observations,  (c) 
The  next  tables  are  those  which  may  be  called  the  London  tables, 

(c)  Ree's  Cyeio.  v.  Life  AaaaiUef  and  M«rUU^. 
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formed  by  Mr.  SUmpt^n  from  the  bills  of  mortality  fofr  London  for 
ten  yean,  from  1759  to  1768;  and  as  these  gave  the  values  of 
liyes  among  a  body  of  people  taken,  in  the  gross,  in  one  of  the 
worst  of  all  situations,  they  are  by  no  means  fit  for  common  use ; 
and  are  therefore,  now  never  resorted  to  as  a  means  of  ascertaining 
ttkt  value  of  a  life  even  in  London  itself,  (d) 

The  next  set  of  tables  are  those  formed  by  Dr.  Price  from  bills 
of  mortality  kept  in  the  parish  of  All  Saints  in  the  town  of  North* 
ampton  in  England,  during  the  years  1735  to  1780.     Northamp- 
ton stands  on  a  high  region  in  the  midst  of  England,  and  con- 
taiss  at  present  about  eight  thousand  four  hundred  inhabitants. 
It  is  situated  on  the  river  Nen,  and  is  chiefly  built  on  the  slope, 
and  near  the  top  of  a  hill,  and  is  generally  clean  and  pleasant. 
The  parish  of  AH  Saints  embraces  about  half  the  population  of  the 
town,  (e)    The  next  table  is  that  which  has  been  formed  for  Car* 
lisle,  one  of  the  most  northerly  towns  of  England.    The  situation 
of  Cariisle  »  extremely  beautiful;  it  stands  on  a  gently  rising 
ground  in  the  midst  of  extensive  and  fertile  meadows,  terminated 
by  distant  mountains,  and  watered  by  the  Eden,  the  Caldew,  and 
the  PeieittL    The  two  former  of  these  rivers  flow  on  different 
sides  of  the  city;  and  their  banks,  and  contiguous  meadows,  afibrd 
a  nomber  of  pleasant  walks  to  the  inhabitants.     Caiiisle  contains, 
at  present,  about  ten  thousand  inhabitants.    The  degree  of  ealu<» 
hntj  of  these  two  places,  Northampton  and  Carlisle,  and  the 
diseases  arising  from  the  climate,  with  which  they  are  visited,  may 
be  considered  as  sufficiently  indicated  by  these  eoncise  descrip- 
tions of  Aeir  situations.    But  it  is  not  stated  whether  the  popula* 
tion  was  stationary  or  not  at  those  jdaces  when  those  tables  were 
formed;  and  yet  it  is  evident,  that  the  migrations  orshiftings  of 
the  population  must  necessarily  affect  all  observations  of  the  dura* 
tion  of  life  made  from  accounts  of  births  and  deaths  alone.  {/) 
The  Caifisle  tables  were  formed  fix>m  the  results  of  observations 
made  during  the  years  1779  to  1780,  upon  a  population  of  eight 
dioaflpnd  persons  in  that  place.    Bnt  it  does  not  appear  whether 
Ae  parish  of  All  Saints  in  Northampton  was  inhabited  exclusively 
•r  dteproportionably  by  rich,  or  by  poor ;  nor  is  it  said  of  what 
da88  the  ei^t  thousand  persons  of  Carlisle  were  composed.    Bodi 
of  these  last  mentioned  tables  are  however,  evidently  formed  upon 


(dy  1  Fries  Obser.  211;  Reo's  Cycb.  v.  Life  Assiiranee  and  Mortality.*— (<}  2 
Mm  ObsOT.  M^/)  Bm*«  Cyelo.  r.  Jf  oiidltjr. 
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too  nanrow  a  basis  to  be  applied  to  all  EnglaDil ;  and  are  tbe  result 
of  observations  confined  to  too  short  a  period  of  time,  and  are  made 
without  any  discrimination  whatever  as  to  class,  ocoopation,  or 
set.  It  must  also  be  recollected,  that  the  improved  condition  of 
the  people,  since  those  tables  were  formed,  has  added  much  to 
the  average  duration  of  human  life.  The  Northampton  tables  are 
those  however,  which  have  been  adopted  by  most  of  the  insurance 
offices  in  England,  as  those  upon  which  they  sUll  depend  in  caso 
of  insurance  for  lives. 

The  Equitable  Insurance  Company  of  London  is  said  to  be  tbe 
most  wealthy  and  extensive  institution  of  the  kind  in  Euin^ 
This  company,  from  their  own  observations  and  ezperienoe,  have 
formed  tables,  such  as  they  have  deemed  safe  to  follow,  with  a 
view  to  profit.  These  tables,  called  the  Equitable  Tablea,  ban 
been  often  resorted  to  aa  guides,  and  have  been  from  time  to  time 
revised  by  the  actuaries  of  the  institution,  (g)  The  next  set  of 
tables  are  those  of  Sweden,  which  appear  to  have  been  constniiated 
in  a  very  satisfactory  manner,  upon  returns  carefully  collected  ia 
the  years  1765  to  1776,  and  corrected  from  other  retiuns  fiom  the 
years  1775  to  1796,  and  from  1801  to  1805,  from  the  popnlatioa 
of  the  whole  of  Sweden  and  Finland.  These  tables  may  be 
trusted  as  accurately  exhibiting  the  chances  of  mortality  amoi^ 
the  whole  population  of  those  two  countries,  but  not  the  lelaiiTe 
chances  amongst  the  different  classes  of  that  population.  Bot  the 
climate  of  those  countries,  die  severe  and  fatal  ohangea  of  the 
seasons,  and  other  peculiarities,  influencing  health  and  longevi^, 
differ  so  greatly  from  those  of  most  other  countries,  as  to  reader 
this  set  of  tables,  unaided  by  other  evidences,  insufficiettt  fiv  the 
determination  of  the  exact  average  mortality  amongst  the  pecula- 
tion of  any  other  and  different  regions.  (A) 

The  last  and  most  recently  constructed  set  of  Emopeaa  teUee, 
are  those  formed  about  the  year  1825,  by  John  FMaimn^  the 
actuary  of  the  National  Debt  Office  of  England.  These  taUes 
were  deduced  from  observations  upon  the  lifie  annnitants  of  the 
English  government,  composed  of  all  classes  dispersed  over  aU 
England,  and  amounting  to  nearly  twenty-five  thousand  people, 
during  a  period  of  more  than  thirty  years.  Bat,  against  these 
tables  it  may  be  objected  as  against  those  of  Sweden,  that  they 
appear  to  be  based  upon  a  view  of  the  population  of  the  whole 


(g)  9  Weitm.  Rev.  898.— (A)  1  Melth.  B»ptt.  b.  8,  c.  8;  9  Weetm.  Bmw. 
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emmdy,  wkfaoot  distitictioii  as  to  particular  places  of  habitation, 
or  aay  discrimiBation  as  to  tbe  people,  other  than  the  duration  of 
life  of  each  sex;  and  also,  that  those  state  annuitants  may  be 
regarded  as  a  selection  of  the  best  lives  from  the  common  mass,  (t) 
Nereitheless,  these  tables  of  FMaism^s^  are  now  considered  by 
many  as  the  most  comprehensive,  accurate,  and  generally  trust* 
iporthy  taUea  extant  for  England,  (j) 

The  only  tables  of  the  expectation  of  life  which  have  been  cal* 
oabted  from  any  observations  in  this  country  are  those  founded  on 
file  lesQhs  iiiniLsbed  by  the  records  of  the  Episcopal  Church,  and 
of  tlie  Board  of  Health  of  the  city  of  Philadelphia,  which,  it  is 
aakl,  hove  been  adopted  by  the  Pennsylvania  Company  for  insu- 
rmoct  on  liyes  and  grantifig  annuities,  {k) 

ML  these  taUes  however,  relate  simply  to  the  expectation  of  the 
life  of  ittdividaals  at  various  ages,  and  nothing  more.  But,  in 
many  instances,  the  anntii^,  or  life  interest,  is  made  to  depend 
iqion  two  ot  more  lives  of  the  same  or  different  ages ;  and,  conse- 
qmmtly  the  eiq»ectation  of  each  life  must  be  considered,  and  the 
tlius  becomes  more  complex;  but  being  deduced  from  the 
known  facts,  as  to  each  life,  an  estimate  of  their  joint  value 
is  atffl  notUog  more  than  the  result  of  a  regular  arithmetical  cal- 
ottiatian  aoeording  to  rules  and  tables  to  be  found  in  the  books 
wluek  treat  of  such  calculations. 

Thora  are  instaaoes,  however,  in  which  the  annuity  or  estate 
ia  made  to  depead  upon  other  contingencies,  in  connexion  with 
tbat  of  tiie  eapectation  of  the  life  of  the  individual ;  as  where 
an  estate  ia  given  to  a  person  to  hold  until  he  shall  receive  an 
appointment  to  some  office  of  profit,  or  so  long  as  he  lives  un- 
maified ;  in  which  case  it  is  not  only  necessary  to  ascertain  the 
saBpaabitioii  of  life  which  may  be  allowed  to  the  individual ;  but 
an  additional  estimate  must  be  made  of  his  expectation  of  receiT* 
mg  a  pfofitabie  appointment,  or  of  his  marriage;  and  then,  the 
Talae  .«f  the  two  contingencies  taken  together  may  be  calculated 
in  like  manner  as  in  the  making  of  an  estimate  of  the  combined 
Talue  i^  two  or  more  lives ;  except,  that  in  the  case  of  two,  or 
moie  lives,  each  life  adds  somewhat  to  the  value  of  the  expeo- 
tancy,  whemas  a  contingency  annexed  to  a  life  diminishes  its 
Tahie.     There  may  be  veiy  great  difficulty  in  determining  the 


(0  a  Price  Otm.  454.^0)  9  WMtm.  Rev.  898,  408.— (fc)  Seybert  Stat.  Aon. 
51;  Tnot.  PtiUo.  Sod.  Philad.  vol.  9,  No.  7,  p.  25;  2  Maltb.  Popa.  16. 
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present  value  of  a  life  iatereat  subject  to  such  superadded  contui* 
gency  even  where  there  may  be  nothiog  in  it  that  contraTenea  any 
general  legal  policy  or  conBtitutional  provisioii.  (/)  Neveithelessi 
let  the  superadded  contingencies  be  -whdJL  they  may^  they  <)o 
pot  prevent  ascertaining  the  valua;  and  tharefbre^  tkcy  iBiQSt  be 
valued,  if  required,  (m)  For  although  it  has  been  said,  tluit  hi 
estate  for  life,  depending  upon  the  contingency  of  nanying  mad 
having  issue,  is,  in  general,  not  the  subject  of  estimate  or  calcala- 
tion.  (n)  Yet  so  far  as  any  observations  have  been  made  apoa 
the  numbers  who  many,  and  who  do  not  marry,  it  is  as  eaay^  fram 
such  observations,  to  form  tables  of  the  expectation  of  marriage  as 
of  life ;  and  both  may  thus  be  alike  made  the  sabjeet  of  estimate 
and  calculation,  (o)  It  is  by  no  means  uncoaunoa  to  grant  aaaai- 
ties  and  estates  for  life  during  widowhood,  until  maniage^  or  de- 
pending on  marriage  and  having  issue ;  (p)  yet  few  obflorvatioas 
have  been  made  on  the  probabilities  of  maniage* 

About  the  year  1825,  Dr.  GrmnUkf  a  physician  and  aceonohear 
4>f  very  extensive  practice  connected  with  the  Westminster  Dnpea* 
aary,  and  several  other  public  institutions  in  or  near  London,  ea 
being  called  as  a  witness  before  a  committee  of  the  Hoosa  ef 
Commons,  stated,  that  his  attention  had  been  frequeaOy  dirtotsd 
to  the  statistical  questions  of  the  increase  of  population  among  the 
poor;  and  that  therefore,  availing  himself  of  hia  various  laeaas  ef 
information,  he  had  made  an  analytical  register  ia  whieh  he  had 
entered  the  information  he  had  obtained  from  mothers.  Ha  ex- 
bited  a  register  of  the  cases  of  eight  hundred  and  aeventy-aix 
women  I  all  of  the  lower  classes,  showing  how  many  of  that  num* 
her  had  married  in  each  year,  from  thirteen  to  thir^-ntne  yeaiv  of 
age.  Considering  the  state  of  society  in  England,  the  vemaik 
would  seem  to  be  just,  that  among  an  equal  number  from  the 
middling,  or  the  higher  classes,  we  should  not  probably  find  so 
many  as  one  hundred  and  ninety-five,  or  more  than  ono>fifth  mai^ 
ried  under  the  age  of  nineteen ;  or  so  few  as  oaa*8izteentfa  part, 


(0  Const  Maiyl.  art.  S4;  Hettheote  v.  Pd^on,  2  Bro.  C.  C.  170 ;  Kircadbrigiit 
n.  Kinudtojgbt,  S  Vm.  6l.^(fli)  Kiivadbright  v.  Kuciidbriglit,  S  Vcs.  S4.— 
(a)  Anlglataa  «.  Muscbamp*  1  Vera.  288;  Wiaemtii  «.  Beak%  8  Terau  ISI; 
iiicbols  V.  Gould,  2  Ves.  428 ;  Bowes  v.  Heaps,  8  Ves.  &  Bea.  120;  Baker  v.  Bent, 
4  Cosd.  Cbao.  Rep.  828;  S.  C.  5  Cond.  Chan.  Rep.  482;  Portmore  v.  Tajlor,  S 
ComL  Chan.  Rep.  101,  note.— <o)  1  Pace  Ohaer, 4S»  SS» S8;  2  Piiee  Obwr.  Hi, 
llSw— (p)  Heoley  v.  Axe,  2  Bro.  C.  C.  17;  Davis  v.  Biariborou|h,  2  Swan.  141, 
note. 
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after  twenty-eight ;  or  only  one-tbirtieth  part,  after  thirty,  as  is 
afaewn  by  Ae  taUe  of  Dr.  GrewvUle.  {q) 

From  all  these  Tarions  tables  I  have  extracted  so  mach  as  re- 
lates to  the  expectation  of  life  shewn  by  each,  and  placed  it  in  a 
separate  column  opposite  to  a  column  of  ages,  so  as,  in  this  re- 
spect, to  exhibit  in  one  general  table  a  comparatire  view  of  all  of 
them,  toother  with  a  column  shewing  the  number  out  of  eight 
hundred  and  seventy-six  females,  who  were  married  at  the  several 
ages  as  stated  by  Dr.  GrenviUe,  It  should  be  recollected,  how- 
ever, that  in  the  language  of  mathematicians,  who  treat  of  this 
matter,  the  probabiKHes  of  life,  and  the  expedation  of  life,  are  dif- 
ftreoL  By  the  probabUUiii  of  life  is  meant  the  likelihood,  that  ail 
who  are  bom  in  any  particular  place  or  country,  or  that  of  any 
given  number  bom,  so  many  will  be  found  alive  at  any  given  age; 
as,  for  example,  according  to  Dr.  HaUey^s  tables,  out  of  one  thou- 
sand persons  bom,  only  five  hundred  and  ninety-eight  will  live  to 
reach  the  twentieth  year  of  their  age ;  but  according  to  the  London 
tables,  of  the  same  number  bom,  three  hundred  and  sixty  will 
leadi  that  age ;  thus  exhibiting  a  view  of  the  waste  of  life  from 
birth  to  diat  age.  By  the  expectt^ion  of  life  is  meant,  that  parti- 
ealar  number  of  yean  whidi  a  life  of  a  given  age  has  an  equal 
chance  of  enjoying ;  or  the  time  that  such  a  person  may  reasonably 
expect  to  live.  Tables  shewing  the  expectation  of  life  are  formed 
fiom  those  showing  the  probabilities  of  life,  (r) 

(9)  S  Westn.  Rev.  417.— (r)  2  Fried  Obf  er.  4,  251,  2M,  290,  297. 
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A  Table  shetmng  the  Eapeetaiums  of  Life* 
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84 

86 

8  87 

4.12 

3.23 

8.23 

3.23 

8.12 

434 

4.07 

535 

85 

86 

8.1.0 

8.90 

8.02 

8.07 

8.16 

231 

4.44 

8.66 

5.50 

86 

87 

8.01 

8.71 

232 

2.96 

8.01 

2.58 

4.08 

8.30 

5.17 

87 

88 

286 

3.69 

2.58 

2.78 

2.83 

2.31 

8.62 

8.00 

4.92 

88 

89 

2.66 

8.47 

2.87 

2.68 

2.67 

2.12 

8.21 

2.83 

4.75 

89 

90 

2.41 

8.28 

2.19 

2.60 

2.26 

1.95 

2.88 

4.78 

90 

91 

209 

8.26 

2.10 

2.88 

2.06 

1.83 

2.49 

91 

82 

1.75 

8J7 

1.90 

2.18 

1.83 

1.66 

2.21 

98 

83 

1.37 

8.48 

•    L65 

1.96 

1.76 

1.49 

1.97 

98 

94 

1.05 

8.58 

137 

1.87 

1.72 

1.84 

1.76 

94 

95 

0.76 
0.50 

8.53 

1.25 

1.70 

1.70 

1.18 

1.55 

95 

96 

8.46 

1.00 

1.50 

1.50 

0.97 

1.82 

96 

97 

8.28 

0.50 

1.00 

1.00 

0.75 

1.12 

97 

96 

8.07 

0.50 

0.94 

98 

99 

2.77 

0.75 

99 

190 

2.28 

0.50 

100 

191 

1.79 

101 

192 

1.80 

102 

108 

0.83 

108 

IW 

(t) 

(u) 

(w) 

(') 

(y) 

(«) 

(0) 

(0  Rees'  Cyclo.  v. Expectation.— (0  2  Price  Obser.  813.— (u)  9  Westm.  Rev.  403. 

(i0)Thu  column  is  taken  from  a  folio  pamphlet,  entitled  'Tables  shewing  the  total 
mimber  «f  psTSoaa  issared  in  The  Equitable  Society ,  firam  its  commencemeot  in 
Septemb^,  1762,  to  January  lat,  1829,  &c.  To  which  are  added  Tables  of  the 
probabilities  and  expectation  of  the  duration  of  human  life  from  these  documents, 
kc.;*  by  Artbor  Morgan,  the  then  Actuary  of  the  Society,  published  in  the  year 
1884.  Id  the  introduction  prefixed  to  these  Tables,  after  stating,  that  the  expecta- 
tions, as  here  set  down,  are  the  most  correct,  Mr.  Morgan  adds,  *It  has  the  advan- 
tsge  also  of  being  the  utfir  Table  of  the  two  for  most  of  the  practical  purposes  of  a 
Lift  Asioruico  Ofllee,  giving  tfie  piobabiltties  and  expectations  of  life  somewhat 
lowwlfaan  thoao  d6diiced.iiroin  the  mortality  of  separate  classes,  in  a  few  eases 
wliera  these  latter  bave  been  sufficiently  numerous  to  form  some  estimate.*— («)  9 
Westm.  Rot.  408.— (y)  9  Westm.  Rev.  408.— (z)  Seybert's  Stat.  Ann.  51.— (a)  9 
Wasta.  Rav.  419. 
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A  case  which  was  determined,  after  much  ddiberaiion,  about 
the  year  1750,  appears  to  have  been  the  first  ia  which  any  alluaiQii 
was  made,  in  the  courts  of  Westminster  Hall,  to  the  mode  adopted 
by  eminent  mathematicians  for  ascertaining  the  present  yalue  of  « 
life  interest  of  any  kind ;  (6)  which  mode,  however,  after  that  time 
seems  to  haye  been  well  understood ;  and  has  been  often  referred 
to  in  those  courts,  (c)  It  would  seem,  that  so  early  as  1759,  the 
arbitrary  rule  of  considering  an  estate  for  life  in  land,  as  equivalent 
in  value  to  one-third  of  the  whole,  was  not  implicitly  followed,  {i) 
In  1785,  the  rule  was  put  aside  as  unjust ;  and  each  interest  di- 
rected to  be  valued  according  to  its  actual  worth,  and  in  due  pro- 
portion, (e)  In  the  year  1787,  it  appears,  that  among  other  kinds 
of  evidence,  tables  shewing  the  expectation  of  life  were  resorted 
to  as  a  means  of  ascertaining  the  value  of  a  life  interest ;  (/^  and 
it  was  declared,  that  the  division  which  the  court  had  formedy 
made  of  a  burthen  upon  the  whole,  of  one-third  to  the  tenant  for 
life,  had  been  found  to  be  arithmetically  wrong,  though  the  princi- 
ple, that  it  should  be  borne  in  proportion,  was  right,  {g)  In  the 
year  1798,  this  matter  having  been  again  submitted  for  considera- 
tion, the  old  rule  was  entirely  exploded ;  and  it  was  declared,  that 
the  doctrine  of  charging  one-third  upon  the  tenant  for  life  could 
not  hold,  and  was  not  to  be  applied  in  any  case.  That  it  was  a 
most  unreasonable  and  absurd  rule;  for,  it  being  admitted,  that 
every  person  should  contribute  according  to  his  interest,  a  man  of 
the  age  of  eighty,  with,  perhaps,  not  a  year  to  live,  must  be  said 
to  have  as  much  interest  as  one  of  twenty*  (A). 

The  matter,  it  is  said,  had,  in  some  of  the  cases  determined 
prior  to  the  year  1804,  been  verj'  anxiously,  frequently  and  gravdy 
considered,  although  it  does  not  appear  from  the  reports  of  them; 
because  of  the  intricacy  of  the  subject,  and  of  its  not  being  easy 
to  follow  a  discussion  upon  so  difficult  a  question  in  which  such 
great  nicety  of  fact  and  calculation  were  involved.  And  it  was 
then  finally  laid  down,  as  a  general  rule  in  all  cases,  where  a  pre- 
sent value  was  to  be  put  upon  an  annuity  for  life,  or  any  other  life 
interest  in  property,  as  well  as.  where  a  burthen  was  to  be  bone 
by  an  entire  estate  which  was  held  by  a  particular  tenanf|  and  a 


{b)  CbeBterfieM  o.  JansfeD,  2  Yes.  127^(c)  Nichols  v.  Oould,  2  Ym.  4flS.-^(ii) 
Lawrenc«  v.  Magga,  1  Edeo,  453 ;  Pickering  v.  Yowlct,  1  Bfo.  G.  O.  196.-^«> 
Nightingale  «.  Lawsoo*  1  Bro.  C.  C.  440;  S.  G..1  €k>x,  181.-^(/)  Heatheoto  «. 
PaigDon,  2  Bro.  C.  C.  107;  Griffith  v.  Spcatiey^l  Cox;,  SSS;-^)  atone  •.  Tl»ed»  2 
Bfo.  C.  C.  248.-.(A)  White  p.  White.  4  Yea.  24$  Peubyii  v,  Hnghes,  5  Vat.  itr. 
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remaindarman,  or  reversioner,  that  the  estimate  must  be  made  with 
reference  to  the  then  actual  nature  of  the  life ;  and,  that  an  appor- 
tionment of  the  burthen  must  be  adjusted  between  the  several 
holders  of  the  estate,  so  that,  if  the  particular  tenant  was  bound  to 
pay  in  any  degree,  he  was  made  to  pay  in  proportion  to  the  benefit 
he  in  fact  took  under  the  transaction ;  and  that  the  remainderman^ 
or  reversioner,  was  made  to  pay  with  reference  to  his  proportion  of 
the  benefit;  which  estimate  and  adjustment  must  be  made  upon 
hctSy  not  upon  mere  speculation,  (t) 

In  applying  this  rule  for  estimating  the  value  of  an  estate  for 
life,  or  in  order  to  make  an  apportionment  between  the  several 
owners  of  a  real  estate,  it  appears,  that  the  English  courts  of 
justice  have,  latterly,  in  almost  all  cases,  sought  assistance  from 
Jthe  tables  formed  by  mathematicians  of  the  expectation  of  life, 
'Without  receiving  them,  except,  perhaps,  in  the  case  of  the 
distribution  of  the  assets  of  a  deceased  person's  estate ;  {j)  as  in 
any  respect  conclusive^  (k)  Because,  as  a  basis  for  all  those  ta- 
bles a  certain  average  rate  of  mortality  being  established  or 
assumed,  tbey  are  then  the  result  of  calculations  upon  mere  age, 
taking  all  lives  of  the  same  age  to  be  of  equal  value,  considering 
none  as  bad,  that  are  ordinarily  good.  But  the  constitutions  of 
individuals  differ  essentially;  the  health  of  the  same  individual 
may  have  been  materially  affected  by  accident  or  climate ;  or  he 
may  have  a  latent  disease  which  has  in  a  greater,  or  less  degree, 
aflfected  his  duration  j/  life  for  many  years.  AH  such  circum- 
stances must  be  taken  info  consideration-;  and,  therefore,  no  ordi- 
nary table  of  the  expectation  of  life,  although  it  may  afford  much 
usdTiil  information,  can  alone  be  taken  as  giving  a  correct  general 
rule  for  estimating  the  value  of  the  life  of  any  particular  indivi- 
duaL  (0 

In  cases  of  pensions  or  annuities  for  life  granted  by  government; 
in  cases  of  a  life  interest  in  land,  not  chiefly  valuable  because  of 

<t)  VThite  V.  VTftite,  9  Yei.  664 ;  Allan  v.  BackhooM,  2  Yes.  fc  Bea.  78.— (i)  Ex 
parte  IWitlevood^  IS  Vet.  a60^ifc>  Heathcote  v.  Paignon,  2  Bro.  C.  C.  167; 
Gciflltii  9.  Sp^i^lflf,  1  Cox,  S89 ;  Evans  o.  Chesshira,  Belt's  Snpp.  to  Yes.  806; 
Gowlaod  9.  De  Faria,  17  Yes.  26;  Ex  parU  Thistlewood,  19  Yes.  286;  Ex  partt 
WhiMmdt  1  Meiiv.  127 ;  Davis  o.  Marlborough,  2  Swan.  147 ;  Portmore  v.  Taylor, 
e  Cond.  Chuk.  Rep.  104 ;  Newton  v.  Hunt,  7  Gond.  Chan.  Rep.  618 ;  Wardle  v. 
Gvter*  10  Good.  Chan.  Rep.  168 ;  Ryle  v.  Brown,  6  Exch.  Rep.  265.— (/)  Gwynne 
V.  HeatOB,  1  Bro.  C.  0.  2;  HetthcolQ  v.  Palgnon,  2  Bro.  C.  C.  167;  Gibson  v. 
Jwf€M,  6  Yes.  274 ;  ExparU  Thistlew'oodk  19  Yes.  286. 
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the  houses  erected  upon  it^  where  the  title  is  unquestionable;  and 
in  cases  of  setting  a  value  upon  a  life  interest  in  land  in  proportion 
to  the  estate  in  remainder  or  reversion  in  the  same  land  under  the 
same  title,  no  contingencies,  affecting  its  value,  need  be  consi- 
dered other  than  those  of  the  expectation  of  the  life.    But,  in  mak- 
ing an  estimate  of  the  value  of  other  kinds  of  life  interests,  there 
are  other  circumstances  to  be  attended  to  besides  the  uncertaiot/ 
of  the  life  during  which  they  were  to  be  held ;  the  frailties  of  the 
securities  by  which  they  are  to  be  sustained  during  that  time  must 
also  be  considered.     For  instance,  what  an  annuity  is  worth  de- 
pends, in  a  great  degree,  upon  the  security  given  for  its  regular 
payment;  and  in  examining  that  security  it  will  be  proper,  not 
only  to  consider  the  pecuniary  circumstances  of  the  grantor;  but 
his  expectation  of  life,  the  hazardous  nature  of  the  business  in 
which  he  may  be  engaged ;  {m)  and  also  his  prudence ;  for,  al* 
though  he  may,  at  the  time,  be  in  circumstances  altogether  unex- 
ceptionable ;  yet  his  death,  his  misfortunes,  or  his  indiscretion  .in 
the  management  of  his  affairs  may,  in  a  short  time,  greatly  impair, 
or  totally  destroy  the  security  for  the  payment  of  the  annuity.    In 
these  respects  therefore,  an  annuity  granted  by  a  legally  incoipo- 
rated  company  must,  in  general,  be  considered  as  of  much  greatei 
value  than  one  of  the  same  amount  depending  upon  personal  se- 
curity alone ;  because  there  is  a  steadiness  in  the  transactions  of 
such  bodies  politic  which,  being  the  foundation  of  their  credit, 
gives  a  value  to  their  security  greater  than  Aat  of  an  individual,  (n) 
In  addition  to  all  these  various  circumstances  relative  to  the  ex- 
pectation of  life^  and  the  securities  by  which  a  life  interest  is  to  be 
continued  and  sustained,  it  will  be  necessary  moreover  to  ascertain 
the  annual  product  of  the  life  interest  in  order  to  make  a  proper 
estimate  of  its  present  value;  for,  apart  from  those  things  having 
an  imaginary  value,  such  as  jewels  and  the  like,  the  true  criterion 
of  the  value  of  all  property  is  the  actual  profit  it  may  be  made  to 
produce;  and  hence,  it  has  always  been  considered  most  correct 
to  estimate  the  value  of  lands,  annuities,  &c.  at  So  many  years 
purchase ;  or,  in  other  words,  that  the  whole  estate  may  be  esti- 
mated as  equivalent  to  so  many  years  of  its  income  paid  at  the 
time  of  the  purchase,  (o)    There  is  almost  every  where  a  material 

(»)  Ringgold's  Cue»  1  Bland,  a6.-«(n)  Qibson  9.  Jeyoe,  6  Ves.  274,  279  i  £b 
parte  Thistiewood,  19  Yes.  286.^(o)  Fre«ma1ilt  v.  Oedire,  1  P.  WiU.  429 ;  Flad  «. 
Flud,  3  FrMm.  210;  Badger  v.  Badger,*Mofol7,  117;  Bainardistoii  v.  langood.  2 


\. 


WILLIAMS'  CASE.  343 

difference  between  the  amount  of  the  annual  legal  interest  on  the 
porchase  money  of  a  fee  simple  estate  in  land  and  the  annual 
amount  of  rents  and  profits.  But  to  ascertain  the  amount  of  the 
legal  interest  on  the  purchase  money  of  an  estate,  the  amount  of 
the  purchase  money  itself  must  be  first  ascertained,  which,  with- 
out an  actual  sale,  can  only  be  done  as  a  matter  of  opinion ;  and, 
therefore,  as  a  guide  to  such  an  opinion  reference  is  always  had  to 
the  amount  of  its  annual  income ;  and  as  regards  an  estate  for  life 
in  land  the  annual  rents  and  profits  afibrd  the  only  means  of  making 
a  correct  estimate  of  its  value,  (p ) 

In  making  an  estimate  of  the  value  of  such  an  estate,  there  is, 
however,  a  material  distinction  between  a  tenant  for  life  who  is, 
and  one  who  is  not  liable  to  impeachment  for  waste.  A  tenant  for 
life,  subject  to  impeachment  of  waste,  cannot  sell  the  timber  grow* 
ing  on  the  estate,  nor  take  the  produce  of  mines  unopened,  both 
of  which  are  the  property  of  the  person  entitled  to  the  inherit- 
ance; yet  in  cases  where  the  estate  has  been  sold  to  pay  debts,  the 
court,  it  is  said,  has  given  a  life  estate  in  the  whole  interest  of  the 
surplus  money  to  the  tenant  for  life,  although  the  sum  is  increased 

Atk.  185;  Gwynne  9.  Heaton,  1  Bro.  C.  C.  2;  Heathcoteo.  Paig^non,  2  Bro.  C.  C. 
167;  Griffith  v.  Spratley,  1  Cox,  889;  Gibson  o.  Jeyes,  6  Ves.  288;  Peacock  9. 
E^ana,  16  Ves,  512;  Ex  parte  ThisUewood,  19  Ves.  258;  Chalmer  9.  Bradley,  1 
Jac.  &  Walk.  59;  OliTCr  9.  Court,  3  Exch.  Rep.  820;  Ryle  9.  Bro^ni,  6  Exch. 
Bap.  285. 

Vulpean,  in  tiie  time  of  the  Emperor  Justinian,  A.  D.  529,  estimated  the  values 
of  annuities  as  follows. — (Pandect,  85.  2.  68.) 

Age,        Yean  of  purchase. 


Under  29 

80 

20  Id  25 

28 

25  to  80 

25 

SO  to  36 

22 

35  to  40 

20 

at  41 

18 

42 

17 

a 

16 

44 

15 

45 

14 

46 

•     18 

47 

12 

48 

11 

49 

10 

60  to  55 

9 

86  to  00 

7 

above  60 

6 

It  is  unceitain  whether  in  this  computation  he  made 
any  allowance  for  discount,  o^  something  equivalent 
in  meaning ;  or  whether,  as  is  much  more  probable, 
this  was  his  notion  of  the  number  of  years  which  a 
life  at  each  age  was  likely  to  live.  If  the  latter  be  the 
meaning,  the  Romans  must  have  had  but  a  miserable 
chance  of  life  in  old  age.— (JFVntoitofi's  Rep,  19,  note,) 


(p)  Badger  9.  Badger,  HoseJy,  117 ;  Peacock  9.  Evans,  16  Yes.  516. 
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by  that  wbich  belonged  to  the  inheritance,  either  as  the  price  of 
the  standing  limber  which  the  tenant  for  life  could  not  cut,  or  as 
the  price  of  the  remainder  or  reversion  from  which  the  tenant  fer 
life  could  have  derived  no  profit ;  and  therefore,  it  would  seem  to 
be  clearly  improper  to  award  to  him  the  interest  upon  any  portions 
of  the  purchase  money  which  represent  those  prices,  {q) 

There  is  yet  one  other  matter  which  must  be  attended  to,  and 
that  is,  as  to  the  point  of  time  at  which  the  valuation  of  the  life 
interest  is  to  be  made.  A  valuation  as  of  the  time  when  it  arose 
would,  in  many  cases,  give  to  the  tenant  for  life  its  greatest  value 
after  he  had  enjoyed  it  many  years ;  and  therefore,  it  would  seem 
to  be  most  correct  to  have  the  valuation  put  upon  it  at  that  point 
of  time  when  it  was  to  be  taken  away  or  extinguished ;  as  in  cases 
of  dower,  &c.,  at  the  time  when  the  land  was  sold  free  of  such 
claim ;  or  where  the  life  interest  had  been  withheld,  at  the  date  of 
the  order,  by  which  a  sum  in  gross  was  directed  by  the  court  to 
be  given  in  place  of  it;  leaving  the  previous  income  which  had,  or 
might  have  accrued,  and  should  have  been  paid,  to  be  accounted 
for  as  rents  and  profits.  But  where  an  annuity  had  been  given  to 
a  child  as  an  advancement,  it  was  sud,  if  it  should  be  brought  into 
hotchpot  after  the  death  of  the  parent,  that  a  valuation  oug^t  to  be 
put  upon  it  as  of  the  day  when  it  was  granted ;  and  so  too,  where 
a  party  comes  as  an  expectant  heir  to  set  aside  the  contract  on  the 
ground  of  fraud  and  inadequacy  of  price,  the  valuation  is  to  he 
calculated  as  of  the  day  of  the  original  transaction,  (r) 

But  this  whole  matter,  as  well  in  regard  to  the  expectatioD  of 
life  and  the  natare  of  the  securities  to  support  the  life  interest,  as 
in  regard  to  the  exact  point  of  time  at  which  the  valuation  is  to  be 
adjusted,  seems  as  yet,  in  England,  to  remain  unsettled  by  any 
positive  general  rule,  (s) 

There  are  some  cases,  however,  in  which  it  has  not  been  deemed 
necessary  to  put  a  present  value  upon  the  entire  particular  estate 
in  comparison  with  that  of  the  inheritance,  in  order  to  adjust  the 
proportions  in  which  the  burthen  should  be  borne  by  each*    As  in 


(9)  Ex  parU  Artis,  2  Yes.  490;  Tracy  v.  Hereford,  S  Bro.  C.  C.  ISS;  Davis  v. 
Mariboroagh,  2  Swao.  161, 168,  note ;  Oliver  v.  Court,  8  £xcb.  Rep.  880 ;  JLttwr. 
aoU  V.  StBTem,  I  Taiuit  1S8;  Maecabhiii  v,  Cromwell,  2  U.  k  O.  400.»(r>  £k 
parU  Le  Compte,  1  Atk.  261 ;  £c  parU  Belton,  1  Atk.  261 ;  KIrendbrigbt  9.  Kir^ 
cadbrigbt,  8  Yea.  68 ;  Oowlaod  v.  Be  Faria,  17  Yes.  24.— (t)  Butcher  v.  Cbisr^lull, 
U  Yea.  674;  Ex  pmrU  Tbiattewood,  19  Yea.  286 ;  Ex  parte  Wbitehead,  1  MeriT. 
10  and  127. 


WILLIAMS*  CASE.  SMS 

the  ease  of  a  real  estate  under  an  beumbraiice)  it  is  beld,  that  the 
tenant  for  life  in  possession  must  keep  down  the  mterest  of  the 
debt.     For  although  the  whole  is  liable  to  the  creditors ;  yet  as 
between  the  tenant  for  life  and  him  in  remainder,  it  is  said  to  &11 
in  with  natural  justice)  that  those  who  have  a  dirided  interest  of 
an  estate,  should  keep  down  the  burthen  during  their  own  time ; 
and  therefore,  by  a  construction  in  equity,  the  tenant  for  life  is  held 
bound  to  keep  down  the  interest  to  the  whole  amount  of  the  rents 
and  profits;  as  ottierwise  the  creditor  may  come  upon  his  life 
estate  for  Ae  principal.    Whence  it  seems  to  have  been  taken  for 
granted,  as  a  general  understanding,  and  as  a  natural  apportion- 
ment, in  all  such  cases,  that  he  who  has  the  carpus  shall  take  the 
burthen ;  and  he  who  has  only  the  fruit  shall  pay  to  the  extent  of 
the  firoit  of  that  debt ;  (t)  or  in  other  words,  that  the  rents  and 
profits  of  the  incumbered  estate  must  have  been  specially  intended 
to  meet  and  keep  down  the  interest  of  the  debt,  leaving  the  prin- 
cipal only  to  be  treated  as  an  incumbrance  upon  the  inheritance, 
or  chief  body  of  the  estate.    For  it  must  be  always  remembered, 
that  the  tenant  for  life  and  the  incumbrancers  may  at  any  time 
have  the  estate  sold;  and,  after  satisfying  the  debt,  have  the 
smplus,  if  any,  apportioned  among  the  tenant  for  life  and  the 
remainderman  according  to  their  respective  interests,  (ti)    This 
rule  compelling  a  tenant  for  life  to  discharge  the  interest  of  mort- 
gages and  other  real  incumbrances,  applies  as  well  to  tenants  tot 
years,  (w)  to  tenant  in  dower,  and  a  tenant  by  the  courtesy,  as  to 
ail  other  kinds  of  tenants  for  life ;  (x)  except,  that  as  to  the  dow- 
ress,  she,  being  entitled  but  to  one-third  of  the  estate  during  her 
lifi^,  will  not  be  compelled  to  keep  down  more  than  one-third  of 
the  interest  of  any  charges  affecting  the  real  estate  in  which  she 
is  entitled  to  dower ;  (y)  and  as  to  her  share  of  the  principal,  sup- 
posing that  in  order  to  be  let  into  her  dower  she  is  obliged  to  re- 
deem the  whole  mortgage,  it  is  conceived,  that  she  would  have  a 
claim  on  the  estate  for  two-thirds  of  the  interest,  and  the  whole  of 
the  principal,  (z) 


(0  White  V.  White.  9  Vti.  MO.— <«)  Hungerford  v.  Huogerford,  Gilb.  £q.  Rep. 
«S;  fievel  9.  Watkineon,  1  Yes.  SS;  Ameebaiy  v.  Brown,  1  Ves.  477;  Saville  v. 
SaFille,  S  Atk.  46S ;  Penihyn  v.  Hughes,  5  Ves.  107 ;  Powel  Mortg.  oai,  note  H.— 
<w)  Amesbaiy  v.  Brown,  1  Tes.  480.— (x)  Peterborough  e.  Monltnnt,  1  £den,  478 ; 
Tncjr  V.  Herefind,  2  Bro.  C.  C.  128 ;  Shrewsbory  9.  Shiewsbufy,  8  Bro.  C.  C.  12S ; 
8.  C.  1  Ves.,  jun.,  227 ;  Bertie  v.  Abingdon,  8  Meriv.  MO;  Buigess  v.  Mnwbey, 

U  Cond.  Che.  Rep.  96.— (y)  Banks  v.  Sutton,  2  P.  Will.  716.— (r)  Pelmee  v. 

Danby,  Proc.  Chan.  187 ;  Powel  Mort.  928,  note ;  1  Mful.  Chan.  288. 
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I  am  not  aware  that  any  obsenratioiis  have  been  made  any 
where  in  the  United  States,  as  to  the  average  rate  of  mortalitji 
from  which  a  table  of  ^e  expectation  of  haman  life  at  the  various 
ages  could  be  formed ;  except  those  before  mentioned  of  the  citjr 
of  Philadelphia.  A  sensible  writer  haS|  however,  intimated,  that 
he  had,  for  some  years,  been  endeavouring  to  collect  data  upon 
which  to  found  a  calculation  of  the  average  duration  of  life  in  the 
southern  Atlantic  states,  comprising  Creorgia,  the  Carolinas,  and 
Virginia,  (a)  But  as  it  would  seem  the  only  materials  which 
have,  as  yet,  been  collected  which  would,  be  likely  to  afford  any 
aki  in  the  formation  of  such  a  table,  are  the  few  and  imperfect  bills 
of  mortality  which  have  been  kept  in  some  of  the  cities ;  (b)  the 
reports  of  the  surgeons  of  the  army  as  to  the  health  of  the  troops 
at  the  places  where  detachments  of  them  have  been  stationed,  the 
pension  list,  and  the  census  of  the  Union. 

The  Roman  census  was  a  numbering  of  the  people  with  a  valua- 
tion of  their  fortunes ;  which,  although  said  to  have  been  nude 
^very  five  years,  was  not  always  taken  at  certain  intervals ;  and 
was  sometimes  omitted  altogether.  It  does  not,  however,  appear 
to  have  been,  in  fact,  an  enumeration  of  all  the  inhabitants,  but 
was  merely  a  numbering  and  classing  of  the  citizens  of  Rome,  and 
of  the  colonial  cities;  (c)  and,  being  commensurate  with  property, 
power,  and  taxation,  seems  to  have  been,  in  many  respects,  more 
like  what,  in  Maryland,  is  called  an  assessment  law  for  the  valua- 
tion of  real  and  personal  property  for  the  purpose  of  taxing  it, 
than  such  a  census  as  is  directed  to  be  taken  by  the  constitution  of 
the  United  States,  (d)  It  is  said  that  a  census  of  the  inhabitants 
of  EDgland  was  taken  in  the  time  of  Heniy  the  8th,  the  returns  of 
which  have  been  lost  (e)  In  the  year  1753,  a  bill  was  presented 
to  the  House  of  Commons  proposing  to  have  a  census  taken  of  the 
people  of  England,  but  was  rejected.  (J)  Since  that  time,  how- 
ever, there  have  been  three  census  taken,  one  in  1801,  another  in 
1811,  and  a  third  in  1821.  {g)  Before  the  adoption  of  the  pre- 
sent constitution  of  the  United  States,  Congress  repeatedly  recom- 
mended to  the  several  states  to  take  measures  to  ascertain  the 
number  of  their    inhabitants;  (A)  with  which   recommendation 


(a)  a  Sontheni  Review,  176.— (6)  Seybert  Stat.  Ann.  49.— (e)  Adtma'  Rom.  Ant. 
sa,  1S4.— (d)  Gibbon's  Decl.  and  Fall  Rom.,  c.  2,  c.  6,  and  c.  17;  1  Niebabi^  HiaC. 
Rome,  840,  847.— («)  Seybert  Btat.  Ann.  17.— (/)  Smollet't  Hiat.  Eng.  eh.  8.— 
ig)  MiUer»8  Hia.  6r.  Brit.  470,  609;  Seybert  Stat.  Ann.  26,  28;  8  Amer.  Quart. 
Review,  888.— (A)  Jonrn.  Cong.  20  December,  1776;  1  April,  1782;  17  Fcbniaiy, 
1788;  24  September,  1786. 
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Maijlattd  and  some  other  of  the  states  complied.  By  an  act  of 
the  General  Assembly  of  Maryland,  the  assessors  and  commission- 
ers of  the  tax  of  the  several  counties  were  directed  to  nudce  re- 
turns of  the  number  of  inhabitants  in  their  respective  counties  to 
the  clerk  of  the  house  of  delegates;  (t)  which  returns,  if  ever 
made,  are  now  lost.  But  it  is  believed,  that  in  no  countiy  has 
there  ever  been  taken  a  regular  and  periodical  enumeration  of  all 
the  people,  like  those  taken  under  the  constitution  of  the  United 
States.  (J)  The  census  thus  required  to  be  taken  every  tenth 
year,  might  be  so  ordered  as  to  collect  a  great  variety  of  the  most 
authentic  and  useful  information,  shewing,  among  other  things,  the 
average  rate  of  mortality  in  each  state,  and  indeed  in  each  coun^ 
of  every  state  in  the  Union,  as  well  as  such  other  matters  as 
are  more  immediately  connected  with  its  political  objects.  But 
hitherto  little  more  has  been  done  than  to  have  returns  made  of 
the  numbers  of  free  persons  and  of  slaves  within  certain  specified 
ages,  (k) 

From  such  information,  however,  as  we  possess,  it  may  be  con- 
fidently assumed,  that  the  average  rate  of  mortality  is,  in  general^ 
not  greater  here  than  in  any  part  of  Europe ;  and  that  taking  into 
consideration  all  political  and  natural  causes,  as  compared  with 
England,  in  this  respect,  the  most  favoured  portion  of  Europe,  (/) 
the  circumstances  of  these  United  States  are,  in  general,  fuUy  as 
favourable  to  the  duration  of  human  life  as  any  other  country  of 
the  world.  For,  after  making  the  largest  allowance  for  the  acces- 
sions to  our  numbers  by  emigration;  (m)  and  for  the  greater 
number  of  marriages  here  than  elsewhere,  it  will  be  fi)und,  that  in 
no  country  has  the  population  increased  so  rapidly  as  in  the  Unitied 
States.  Marriages,  although  earlier  and  more  numerous,  are,  on 
an  average,  not  much  more  fruitful  here  than  in  other  countries,  (n) 
And  the  general  ultimate  term  of  human  existence,  although  ex<» 
tended  here  as  fi)r  as  any  where,  not  having  been  materially 
enlarged,  the  rapid  increase  of  our  population  can  only,  therefore, 
be  accounted  for  by  admitting  it  to  be  a  fact,  that  of  those  born 
here  a  greater  proportion  approximate  to  the  ultimate  term  of  life 
than  in  any  other  country ;  or,  in  other  words,  that  the  rapid  da<» 

(t)  1786,  cb.  88,  9.  25.— (/)  Seybert  Stat.  Ana.  17.— (X:)  2  Price  Obser.  54,  210; 
1  Malfhoa  Popa.  457,  oofe,  476;  Seybert  Stat.  Ana.  17, 19.— (/)  2  Soothein  Rev. 
168;  1  MaMiiia  Popn.  477.— (m)  Seybert  Stat.  Ann.  28,80.— (n)  3  Sparks'  Frank- 
lia*s  Workf,  818;  2  Priee  Obser.  42;  2  Malthuf  Popu.  b.  2,  c.9;  9  Weatm.  Bav. 
419. 
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plication  of  our  population  is  more  owing  to  a  dimimshed  mor- 
tality than  to  an  increased  number  of  births,  or  to  any  accessions 
from  emigration,  (o)  Thb,  however,  is  only  a  general  conclusion 
deducible  from  the  several  enumerations  of  the  inhabitants  of  the 
whole  Union,  which  might  not  be  alike  applicable  to  every  state, 
or  even  to  any  larger  division  of  the  confederacy.  But  it  is  a 
general  conclusion  which  will  be  found  to  be  mainly  corroborated 
by  a  comparison  of  some  of  the  principal  causes  affecting  human 
life  here,  with  those  of  a  similar  nature  in  other  countries.  Among 
citizens  our  government  admits  of  no  political  distinctions ;  there 
are  no  aristocratic  or  religious  classes  hanging  as  a  dead  weight 
upon  the  rest  of  the  community.  There  being  fewer  drones,  and 
a  larger  proportion  of  active  producers,  the  necessaries  and  com- 
forts of  life  are  more  abundant,  and  more  generally  and  equally 
diffused  here  than  in  any  of  the  European  nations.  In  addition 
to  which  the  soil  of  our  country  being  more  fertile,  and  a  greater 
proportion  of  it  fit  for  cultivation,  than  that  of  Europe,  the  means 
of  subsistence  may  be  obtained  here  in  larger  measures  with  less 
laboor  than  there ;  insomuch  so,  that  no  one  has  yet  ventured  (o 
predict  when  our  population  will  be  so  numerous  as  to  have  its 
further  increase  checked  by  the  want  of  food,  (p) 

In  the  year  1751,  it  was  estimated,  that  there  were  upwards  of 
one  million  of  Englbh  souls  within  the  territory  of  the  then  colo- 
nies, afterwards  thirteen  United  States,  although  it  was  thought, 
that  scarce  eighty  thousand  had  been  brought  over  sea.  (q)  In  the 
year  1776,  the  population  of  all  the  United  States  was  estimated  to 
be  about  two  millions  and  an  half;  (r)  and  by  the  first  census, 
taken  in  the  year  1790,  the  Union  was  found  to  contain  a  popula- 
tion of  three  millions  nine  hundred  and  twenty-one  thousand  three 
hundred  and  twenty-six.  Compared  with  the  second  and  third 
enumerations  it  was  calculated,  that  the  population  douUed  in  a 
term  of  less  than  twenty-three  years,  while  it  appeared  from  the 
most  authentic  information,  that  a  duplication  of  the  population  of 
Great  Britain  would  not  take  place  in  less  than  eighty  years*  (s) 

But  however  desirable  it  may  be  to  obtain  correctly  formed 
tables  of  the  expectation  of  life,  as  a  means  of  estimating  the  value 

(0)  a  Price  ObMr.  61 ;  1  Malthas  Popu.  886.— (^)  Darby's  View  U.  StitM,  4S4 ; 
Sejrbert  Btat  Attn.  61, 82 ;  S  Spaiks*  Fimnkliii*!  Wortn,  811 ;  S  Malttras  Popn.  68^ 
(q)  Spark**  Fimnklin'i  World,  819.— (r)  Scybeit  8tat.  Ann.  17 ;  1  Tuck.  LUt  of 
J«ffmon,  a07;  1  Madiaon  Papen,  481.— (s)  Seybert  Stat.  Ann.  85»  27;  8  Mattbn 
Pap.  626 ;  Darby's  View  U.  8. 484. 
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of  life  ihterests  in  property ;  jet,  from  the  coDtinual  oscilations  of 
our  population,  it  must  be  exceedingly  difficult  to  make  any  correct 
observations  as  to  the  average  rate  of  mortality  in  any  of  our  cities 
or  counties,  or  even  in  any  of  the  states  of  our  Union,  (t)  The 
two  strong  ties,  poverty  and  wealth,  which  prevent  migrations, 
have  been  often  broken  by  the  oppressions  of  government  in  the 
old  world ;  but  in  our  country  the  universal  parental  care  of  the 
government  and  the  equal  distribution  of  property,  lifting  all  above 
want,  and  dispersing,  at  short  intervals,  the  great  accumulations  of 
wealth,  leave  it  in  the  power  of  all  to  remove  at  pleasure ;  so  that 
the  peculiar  temptations  of  advantage  offered  by  the  various  regions 
of  our  country  cause  continual  and  most  extraordinary  shillings  of 
dur  population. 

li  is  admitted  as  regards  even  the  comparatively  stationary  cir- 
cumstances of  the  cities  of  Europe,  that  a  large  allowance  must  be 
made  for  the  adult  population  annually  poured  into  them  from  the 
country,  (u)    But,  as  to  the  cities  of  this  Union,  the  annual  acces- 
sion of  some  of  them  from  the  country  has  been  so  great  as  to  con- 
found all  calculation.     Philadelphia,  perhaps,  in  this  respect,  the 
most  stationary  among  them,  far  exceeds  any  one  of  Europe  in  its 
acquisitions  from  the  country,  {w)    But  the  city  of  Baltimore,  the 
'  great  emporium  of  Maryland,  which  was  but  a  poor  village  in  1776, 
at  tliis  time,  (1831,)  contains  eighty  thousand  six  hundred  and 
twenty  persons ;  and  may  be  regarded  as  almost  an  entirely  new 
aggregation  from  abroad  within  the  ordinary  term  of  human  life. 
It   would   therefore  be  impossible,  as  yet,  to  form   any  correct 
table  of  the  expectation  of  life  within  the  city  of  Baltimore,  {x) 
The  shiftings  of  the  population  of  the  several  counties  of  Mary- 
land have  also  been  in  many  respects  very  extraordinary,  and  alto- 
gether dissimilar  from  any  thing  observed  of  any  district  of  the 
country  population  of  Europe.     It  appears,  that,  as  a  whole,  Mary- 
land has  continued  greatly  io  increase  in  population  from  its  first 
settlement  down  to  the  last  census,  (1830 ;)  and  yet,  that  most  of 
the  lower  counties  within  which  the  main  strength  of  the  state  was 
ibund,  during  the  revolutionary  war,  have  latterly  diminished  in 
their  population  by  having  large  portions  of  it,  with  a  considerable 
increase,  after  deducting  the  great  mass  thrown  into  the  new  regions 
of  the  west,  shifted  into  the  upper  counties ;  great  spaces  of  which 


(f)  t  MaKhtiiPbp.  22.— (u)  1  Mftlthos  Pdpu.  46S.— (w)  Seybert  Stat.  Ann.  4S.— 
^}  llc/bert  Stat.  Ann.  4S ;  2  Piiee  Obser.  Essay  2. 

32  T.3 


ftSO  WILI4IAMS'  CASE.  . 

were,  during  the  reyolution,  almost  entirely  uninhabited,  (y)  And 
it  also  appears,  from  the  periodical  enumerations  made  under  the 
authority  of  the  Union,  that  although  there  are,  every  where,  a 
much  greater  number  of  males  than  females  born ;  yet  the  diminu- 
tion of  the  males  as  they  reach  maturity,  within  many  of  the  coun- 
ties of  this  state,  the  salubrity  of  which  has  not  been  at  all  changed^ 
is  much  more  rapid  than  elsewhere,  owing  to  the  great  emigration 
from  them  to  the  west.  From  a  comparative  view  of  the  census  of 
the  several  states  of  the  Union,  it  will  be  seen,  that  in  the  elder 
and  most  densely  peopled  of  them,  the  males  are  most  numerous; 
while  in  those  from  which  there  has  been  the  greatest  emigration, 
and  in  the  newest  and  frontier  states  there  are  not,  in  many 
instances,  so  many  as  ninety  females  to  every  hundred  males,  (z) 
Whence  it  appears,  that  now,  as  in  the  original  peopling  of  Vir- 
ginia by  the  English,  the  first  plantings  every  where  in  this  coun- 
try, by  enticing  away  the  males,  or  bringing  together  a  much 
larger  proportion  of  adult  males  than  females,  has,  by  thus  separa- 
ting the  sexes,  so  far  operated  as  a  check,  instead  of  an  encourage- 
ment, to  the  natural  increase  of  population,  (a) 

The  making  of  all  observations  as  to  the  expectation  of  human 
life  here  are,  however,  not  only  rendered  difficult  by  the  extraordi- 
nary shifting  of  our  population ;  but  those  difficulties  are  much  in- 
creased by  the  changes  continually  going  on  in  the  salubrifj  of 
many  situations  in  our  country.     The  territory  of  Maryland,  when 
the  first  settlers  seated  themselves  upon  it,  was  every  where  covered 
by  a  thick  and  loily  forest,  and  drained  by  innumerable  rivulets, 
creeks  and  rivers  all  pouring  into  the  great  Chesapeake.     A  terri- 
tory so  shaded,  and  so  netted  with  humid  valleys  and  vrater- 
courses,  many  of  them  descending  from  rugged  and  elevated  moun- 
tainsy  under  a  climate,  ranging  from  such  high  degrees  of  heat  ia 
summer,  to  such  low  degrees  of  cold  in  winter,  it  is  evident,  most 
have  been,  in  its  primitive  state,  productive  of  causes  aflEecting 
human  life  differing  materially  in  malignity  from  those  which  had 
been  found  to. arise  over  any  equal  space  of  Europe.     But  Aie 
active  civilized  people  who  took  possession  of  Maryland  as  thej 
increased  in  numbers  and  advanced,  felled  large  spaces  of  the 
forest  and  laid  bare,  drained,  and  cultivated  the  soiL    These  ope- 
rations by  changing  the  state  of  things,  may  have  produced  some 


(y)  Sejbert  Stot  Ann.  87.—(z)  Seybert  SUt.  Ann.  40,  42, 45.— («)  1  Burk"^  Hm. 
Viilg;.  206;  1  Maltbus  Popu.  6;  2  Malthus  Popu.  2>4. 
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cliaDges  in  iLe  climate ;  and  have,  no  doubt,  been  attended  by  some 
ameliorations  in  the  salubrity  of  the  country  which,  it  is  more  than 
probable,  will  continue  to  go  on  until  our  population  becomes  as 
dense  as  that  of  the  best  portions  of  Europe.  (6) 

The  African  race,  in  our  country,  are,  in  many  respects,  materi* 
ally  different  from  the  European.  The  negro  constitution  has  in  it 
something  peculiarly  calculated  to  resist  that  malaria  i^hich  is  so 
deadly  to  the  whites.  A  negro,  it  is  well  known,  will  enjoy  good 
health  during  some  seasons  and  in  many  situations  in  which  the 
white  man  can  scarcely  exist.  In  all  that  concerns  the  probable 
or  average  duration  of  human  life,  a$  being  in  any  way  involved  in 
a  judicial  determination  upon  a  right  of  property,  it  would  seem  to 
be  wholly  unnecessary  to  extend  our  inquiries  beyond  the  class  of 
free  whites ;  because  free  negroes  have  little  property,  and  negroes 
held  as  slaves  can  have  none.  But  although  slaves  are  incompe- 
tent  themselves  to  hold  property ;  yet  considered  as  property  they 
have  always  been  valued,  assessed,  and  taxed  in  proportion  to 
their  ability  of  body,  age,  and  sex;  (c)  and  there  is  no  legal  reason 
why  an  estate  may  not  be  held  during  the  life  of  a  negro  slave,  (d) 
It  is  by  no  means  uncommon  for  negroes  to  have  legacies  given  to 
them  for  their  support  by  way  of  an  annuity  for  life,  or  to  have 
small  pieces  of  land  given  to  them  for  life.  Where  slaves  are  given 
hy  a  parent  to  his  child  as  an  advancement,  if,  after  the  death  of 
the  parent,  the  child  brings  such  advancement  into  hotchpot,  in 
order  to  be  let  in  as  a  distributee,  the  advancement,  here  as  in 
I!ngland,  must  be  valued  as  of  the  day  when  it  was  made ;  and, 
consequently,  slaves  so  given,  must  be  valued  as  of  that  day,  ex- 
clusive of  their  subsequent  increase,  (e)  And  so  too  in  all  other 
cases  where  slaves  are  to  be  valued  it  must  be  with  reference  to 
their  peculiar  expectation  of  life  as  well  as  to  their  bodily  ability, 
skill  and  other  qualities.  {/) 

It  is  certain,  that  life  interests  in  almost  every  form,  such  as 
estates  for  life  in  lands,  in  personal  property,  in  annuities,  &c. 
'were  fully  recognized  by  the  law  of  England  from  a  very  remote 
period ;  yet  the  doctrine  of  chances,  in  relation  to  the  expectation 

(6)  Darby'i  View  TJ.  S.  421, 427 ;  Hume*!  Essays :  Of  the  Popoloasness  of  An* 
dent  Nations ;  Taylor's  Antor,  Number  61,  Draining. — (c)  October,  1777»  eh.  14* 
0.  4  ;  October,  1778,  cb.  7,  s.  11.— (d)  Biscoe  v.  Biscoe,  6  G.  &  J.  289 ;  Hall  v  Mal- 
lls,  5  H.  &  J.  190 ;  CuDniDgham  v.  Cunningbam,  Gas.  Confr.  North  Carol.  868.— r 
(e)  King  v.  Worsely,  2  Hayw.  866;  WarfieU  v.  Warfield,  6  H.  8c  J.  499.— (/)  2 
Soothem  Bevi.  177,  note ;  1  Hume's  Essays,  226,  note  M. 
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of  human  life,  as  a  m^ana  of  ascertaining  the  present  value  of  such 
interests,  is  of  comparatively  modern  date  in  England ;  and  does 
not  appear  to  have  been^  in  any  way,  noticed  in  our  law  until  after 
our  Declaration  of  Independence.  In  several  of  the  original  states 
of  our  Union  companies  have  been  incorporated,  with  ppwer  to 
grant  life  annuities,  and  to  make  assurances  of  lives ;  (g)  which, 
on  the  part  of  such  bodies  politic  particularly,  must  necessarOy 
involve  a  careful  consideration  of  what  may  be  deemed  the  expec- 
tation of  human  life  at  the  various  ages.  And  there  have  been 
other  legislative  enactments  which  appear  to  have  involved  a  simi- 
lar reference  to  the  doctrine  of  chances,  in  regard  to  the  expecta- 
tion of  life,  as  a  means  of  making  a  just  apportionment  of  taxes 
between  estates  for  life  and  those  in  remainder  or  reversion  in 
lands.  But  little  is  to  be  found  in  the  judicial  proceedings  of  oar 
country  in  relation  to  this  matter. 

It  appears^  that  in  New  York,  in  cases  in  equity,  where  it  be- 
comes necessary,  or  it  is  agreed  to  award  to  a  widow  a  comp^iaa- 
tion  in  lieu  of  her  dower,  it  is  the  course  of  the  court  to  refer  the 
matter  to  a  master  in  Chancery  to  have  a  gross  sum  liquidated  by 
the  value  of  her  life  according  to  the  tables  of  life  annuities ;  or  to 
have  the  interest  of  one-third  of  the  purchase  money  of  the  estate 
secured  to  her  for  her  life ;  and  yet  it  would  seem,  that  the  gross 
sum  to  be  awarded  to  her  must  be  no  more  than  equivalent  to  the 
price  of  an  annuity  the  same  in  amount  as  thie  annual  rents  and  pro- 
fits of  her  dower.  (A)    In  Virginia  it  is  said,  that  where  the  estate 
is  sold,  and  the  widow  agrees  to  receive  a  gross  sum  in  lieu  of  her 
dower,  the  court  must  direct  an  issue  to  have  the  amount  ascer- 
tained ;  («)  which,  however,  is  only  calling  upon  a  jury  to  cut  the 
knot,  since  they  could  not  be  more  capable  than  the  Chancell<Hr  of 
drawing  from  the  evidence  any  settled  precise  idea  of  the  value.  (J) 
But  if  the  widow  refuses  to  accept  a  gross  sum  in  lieu  of  her 
dower,  then,  it  is  said,  that  one-third  of  the  purchase  money  ipiist 
be  set  apart,  and  the  interest  thereof  be  paid  to  her  annually  duriag 
her  life,  (k)    And  in  South  Carolina,  where  in  equity  an  estate  is 
sold,  it  is  laid  down,  that  a  reasonable  compensation  m.u8t  be 


(g)  1807,  ch.  68 ;  1818,  ch.  101 ;  1827,  eh.  189,^(A)  Tabele  v.  TaMe,  1 
G.  C.  46 )  Hazen  v.  Thurber,  4  John.  C.  C.  604 ;  Titus  v.  Keilson,  6  John.  C.  C. 
468 ;  Swaine  9.  Ferine,  6  John.  C.  C.  491 ;  Everston  v,  Tappan,  6  John.  C.  C.  51S  ; 
Uale  V,  James,  6  John.  C.  C.  268.~ft)  Pollard  9.  Underwood,  4  Hen.  &  Mun.  4SB  ; 
Davison  t.  Waite,  2  Mun.  627.— (i)  Griffith  v,  Spratley,  I  Cox,  890.— (*)  Herbert 
9.  Wren,  7  Cran.  880. 
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aUowed  to  the  widow  fer  her  dower^  witboot  referring  to  any  prin- 
cipkf  by  whidi  the  ttnouit  of  such  compensation  is  to  be  ascer^ 
taioed  by  tiie  master  in  Cbanceiy  by  whom  it  is  to  be  adjusted.  (I) 

In  Maiyland  there  haye  been  frequent  and  important  occasions 
(k  reciming  to  the  doctrine  of  chances  in  regard  to  the  expecta^ 
tion  of  human  life  as  a  means  of  ascertaining  the  value  of  life  inte- 
lests  in  proper^ ;  and  the  valuation  of  such  interests  has  presented 
many  and  great  difficulties  to  the  minds  of  the  legislative  as  well 
as  to  those  of  the  judicial  department ;  and  therdTore,  it  cannot  be 
deemed  amiss  to  bring  together  here  all  that  is  to  be  found  in  the 
books  of  oar  code  in  relation  to  this  important  matter. 

An  annual  public  tax  upon  land  may,  with  propriety,  be  re- 
garded, in  most  respects,  as  being  of  the  same  nature  as  a  mere 
incumbrance  imposed  upon  it  by  its  individual  owner.  It  is  evi- 
dently one  that  bears  upon  it  like  the  annual  interest  of  a  mortgage 
debt;  which  must  be  kept  down  by  the  particular  tenant  who 
tajces  its  rents  and  profits.  But  although  that  may  be  considered 
as  a  correct  mode  of  adjusting  such  a  burthen  as  between  a  parti- 
cular tenant,  paying  no  rent,  and  a  mere  naked  reversioner  or 
remainderman;  yet  as  between  landlord  and  a  tenant  rendering 
rent ;  and  as  between  a  tenant  of  a  house  rendering  rent  to  a  land- 
lord, who  himself  pays  rent  over  to  a  ground  landlord  for  the  same 
estate,  the  question  is  different;  and  the  mode  of  adjusting  the 
burthen  of  taxation,  in  such  cases,  is  by  no  means  so  clear.  The 
proportions  and  the  mode  in  which  a  tax  should  be  borne  by  those 
who  hold  distinct  interests  in  the  same  land  seems  to  have  been 
attended  with  some  perplexity  every  where ;  and  it  appears,  that 
the  matter  remained  long  in  doubt  here,  even  if  it  can  yet  be  con- 
sidered as  having  been  finally  put  to  rest. 

It  has  been  laid  down  as  a  settled  principle,  that  the  citizens  of 
every  state  ought  to  contribute  towards  the  support  of  the  govern- 
ment, as  nearly  as  possible,  in  proportion  to  their  respective  abili- 
ties; that  is,  in  proportion  to  the  revenue  which  they  respectively 
enjoy  under  the  protection  of  the  state.  The  expense  of  govern- 
ment to  the  individuals  of  a  nation  is  like  the  expense  of  manage- 
ment to  the  joint-tenants  of  a  great  estate,  who  are  all  obliged  to 
contribute  in  proportion  to  their  respective  interests.  In  the  ob- 
servation or  neglect  of  this  maxim  consists  what  is  called  the 


(I)  affiUcr  V.  Ctpe,  1  Denu.  110 ;  MHler  v.  Miller,  1  Desau.  Ill ;  Clifibrd  v.  Cllf- 
tad,  I  Denu.  115;  Rutledge  v.  WiUiamsoD,  1  Desau.  169. 


254  WILLIAMS*  CAS£. 

Quality  or  inequality  of  taxation,  (m)  All  taxes  ought  to  fall  as 
equally  as  possible  upon  the  fund  which  must  finally  pay  them. 
The  rent  of  houses,  though  it,  in  some  respects,  resembles  the 
rent  of  land  is,  in  one  point)  essentially  different.  The  rent  of 
land  is  paid  for  the  use  of  a  productive  subject.  The  land  which 
pays  it  produces  it.  The  rent  of  houses  is  paid  for  the  use  of  an 
unproductive  subject.  Consequently,  a  tax  upon  the  rent  of  land 
falls  ultimately  upon  agriculture,  whereas  a  tax  upon  the  rent  of 
houses  is  paid  finally  from  a  revenue  derived  from  the  wages  of 
labour,  the  profits  of  stock,  &c.  No  tax  should,  if  practicable,  be 
allowed  so  to  operate  as  to  take  away  any  part  of  the  capital  value 
of  property;  because  it  thereby  tends  to  diminish  the  funds  des- 
tined for  the  maintenance  of  productive  labour,  (n) 

These  general  principles  have  been  incorporated  into  our  Decla- 
ration of  Rights,  which  declares,  Hhat  the  levying  taxes  by  the 
poll  is  grievous  and  oppressive,  and  ought  to  be  abolished ;  that 
paupers  ought  not  to  be  assessed  for  the  support  of  government; 
but  every  person  in  the  state  ought  to  contribute  his  proportion  of 
public  taxes  for  the  support  of  government,  according  to  his  actual 
worth  in  real  or  personal  property  within  the  state;  yet  fines, 
duties,  or  taxes  may  properly  and  justly  be  imposed,  or  laid  with 
a  political  view,  for  the  good  government  and  benefit  of  the  com* 
munity.'  (o)  The  restrictions  and  regulations  as  to  the  taxing 
power  of  the  General  Assembly  contained  in  this  article  are  of 
great  importance;  and  therefore  a  few  remarks  as  to  their  nature; 
and  a  cursory  view  of  the  manner  in  which  they  have  been  ob- 
served and  applied,  may  throw  much  light  upon  jthe  matter  now 
under  consideration. 

A  poll  tax  upon  slaves  is  altogether  different  from  a  poll  tax 
upon  freemen.  The  latter  is  paid  by  the  persons  upon  whom  it  is 
imposed ;  the  former  by  a  different  set  of  persons.  The  latter  is 
either  altogether  arbitrary,  or  altogether  unequal,  and  in  most  cases 
is  both  the  one  and  the  other ;  the  former,  though  in  some  respect 
unequal,  different  slaves  being  of  different  values,  is  in  no  respect 
arbitrary.  Every  master  who  knows  the  number  of  his  own  slaves, 
knows  exactly  what  he  has  to  pay.  Those  different  taxes  how- 
ever, being  called  by  the  same  name,  have  been  often  considered 

(»)  SmiUi'B  Weal.  Nations,  b.  6,  c.  2,  pt.  2;  Vattel,  b.  1.  c.  20,  a.  240.- 
(»)  Bmith'a  Weal.  Nations,  b.  fi,  €.  2,  pt.  2.— (•)  Deda.  Rights  Maiy.  ait.  II; 
1600,  cb.  26,  8.  8;  Articles  Confed.  art.  S;  1  Madison's  Papers,  250,  260,  502, 
008,  006. 
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as  of  tbe  same  nature*  A  tax  of  so  much  a  head  upon  eveiy  slare^ 
is  properiy  a  tax  upon  the  profits  of  a  certain  species  of  stock 
employed  in  agricidture;  and  as  the  greater  part  of  the  slave 
owners  in  Maryland  are  both  cultivators  and  owners  of  land,  the 
final  payment  of  such  a  tax  would  fall  upon  them  in  their  quality  of 
land  owners  without  any  retribution,  (p)  A  poll  tax  of  forty  pounds 
of  tobacco  on  persons,  called  the  assessment  of  Jbrty  per  poU^  was 
laid  here  under  the  provincial  government,  for  the  support  of  the 
clergy  of  the  then  established  church,  upon  all  male  residents,  and 
Qpon.  all  female  slaves,  and  free  female  negroes  and  mulattoes 
above  sixteen  years  of  age,  except  slaves  adjudged  by  the  county 
court  to  be  past  labour,  (q)  And  besides  this  tax  o{  forty  per  poll^ 
there  was  also  a  poll  tax  imposed  upon  all  the  same  description  of 
inhabitants ;  (r)  and  at  times  upon  hachehrSi  {$)  to  raise  a  revenue 
for  the  state.  It  is  sufficiently  evident  however,  that  all  kinds  of 
poll  taxes  upon  free  persons  must  be  considered  as  havbg  been 
denounced  and  totally  abolished  by  this  article,  {t) 

Under  the  provincial  government,  poor  people  who  received 
alms  from  the  couoty,  were  exempted  from  taxation,  (u)  Such  a 
class  of  persons,  it  is  evident,  must  necessarily  be  deemed  paupers 
within  the  meaning  of  the  second  clause  of  this  article.  In  other 
respects,  however,  it  seems  that  the  term  pauper  was  not  found  to 
be  altogether  free  from  ambiguity ;  and  therefore,  the  Legislature 
enacted,  that  all  those  whose  property  should  not  be  valued  above 
ten  pounds,  afterwards,  forty  dollars j  should  be  declared  paupers^ 
and  not  charged  with  any  tax.  {w)  But  where  the  tax  has  been 
confined  to  county  and  special  purposes,  this  pauper  exemption, 
without  apparently  doing  violence  to  the  constitutional  rule  of 
equality^  has  been  extended,  in  some  counties,  to  those  whose  pro- 
perty was  not  assessed  to  one  hundred  dollars^  or  to  three  hundred 
doUars.  {x)  The  first  General  Assembly  of  the  Republic  laid  a 
tax  upon  every  person  having  any  office  of  profit  of  five  shillings 
in  the  hundred  pounds  of  the  annual  profits  of  such  office ;  and 
also  a  tax  upon  every  person  practicing  law,  or  physic,  and  upon 

■ — — —  —  —  —      -  -  _  ■  —   —      —  -  ■  

(p)  Smith's  Weal.  Nations,  b.  5,  e.  2,  pt.  2.—(q)  1702,  ch.  1,  s.  8;  1716,  cb.  Iff, 
s.  ff;  1726,  eb.  4;  1763,  eh.  18,  s.  28  and  81.— (r)  1704,  cb.  84;  1716,  eh.  16,  8. 6; 
1754»  eb. 9;  2  Boxnuun'i  His.  Maiyl.  904.— (s)  1766,  eb.  6;  2  W. & M.  e.  9,  s.  11.— 
(f)  1  Hume's  Essays,  Exper.  8  of  Taxes;  1  Madison's  Papers,  609.— («)  1716,  cb. 
16,  s.  5. — (10)  November,  1781,  cb.  4,  s.  88;  November,  1782,  cb.  6,  s.  49;  Novem- 
ber, nSS,  cb.  17,  a.  86;  1784,  cb.  66,  s.  46;  1786,  cb.  88,8. 17;  1798,  eb.  71, 8. 26; 
1808,  cb.  92,  a.  18;  1812.  cb.  19I»  s.  16;  1829,  cb.  166,  s.  6.— («)  1817,  cb.  41 
aad  49. 
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every  Ured  cledc  and  GErctor  of  iie  sditlings  for  ereiy  buiidred 
pounds  6f  tbe  yearly  profit  of  such  practice,  wages,  or  factor- 
age.  (y)  A  ta)c  was  also  imposed  upon  all  free  able-bodied  on- 
married  adult  males,  under  fifty  yfears  of  age ;  (z)  and  aimSar 
taxes  ifi^re  imposed  upon  other  descriptions  of  persons,  (a) 

In  what  light  are  such  taxes  to  be  regarded  i  Are  they  to  be 
considered  as  poll,  or  dapitation  taxes,  or  taxes  upon  property,  or 
upon  wages  or  profits?  or  can  they  be  considered  as  falling  within 
any  of  the  restrictions  of  this  article?  The  persons  on  whom  these 
taxes  were  imposed,  certainly  could  ilot  be  deemed  paupers  ;  yet 
the  law  itself,  directing  the  assessment^  impliedly  admits,  that  it 
was  not  a  contribution  of  their  proportion  of  public  taxes  accord- 
ing to  their  actual  worth  in  property;  nor  is  it  intimated,  in  any 
of  the  acts  by  which  they  were  imposed,  that  those  taxes  were 
imposed  with  a  political  view  for  the  benefit  of  the  cotnmunity. 

It  appears,  then,  from  this  article  of  the  Declaration  of  Rights, 
that  it  must  be  regarded  as  a  constitutional  duty  of  the  General 
Assembly  so  to  lay  all  taxes  as  that  they  shall  bear  upon  each 
person  in  exact  proportion  to  bis  actual  worth  in  real  or  personal 
property ;  but  it  is  presumed,  that  this  rule  extends  only  to  such 
taxes  as  may  be  laid  to  raise  a  revenue  to  the  state,  not  to  assess- 
ments for  mere  county  or  loCal  purposes.  A  land  tax  assessed 
according  to  a  general  valuation,  however  equal  it  may  be  at  first, 
must  soon  becoAie  unequal ;  and  as  to  prevent  its  becoming  so 
would  require  the  constant  and  painful  attention  of  tbe  gDvemmeDt 
to  all  the  variations  in  the  condition  of  every  different  famk  in  the 
country ;  (&)  this  constitutional  rule  cannot  be  so  interpreted  as  to 
require  that  the  contribution  of  each  citizen  should  be  in  exact  ma- 
thematical proportion  to  his  actual  worth  in  property ;  because  to 
keep  all  taxes  so  continually  and  exactly  proportioned,  would  be 
impossible ;  and  therefore  it  can  only  be  necessary  that  an  assess- 
ment should  be  made  from  time  to  time  according  to  a^  close  an 
approximation  to  an  exact  proportion  as,  under  all  circumstances, 
is  entirely  practicable,  (c) 

This  general  rule,  if  it  had  been  suffered  to  stand  unqualified, 


(y)  F6brm^»  1777,  oh.  %,  •« »  and  6.— (s)  Oetobei;  1778^  cfa.  7.  s.  48  $  N«rM- 
ber,  1779.  ch.  86,  s.  67 ;  October.  1780,  cb.  26,  s.  62 ;  November.  1781,  eb.  4«  t.  66; 
November.  1782,  eh.  6,  s.  47 ;  November.  1788.  ch.  17,  8. 86;  1784,  ch.  66,  ff.  88 ; 
1786»  «h<  88, 8. 16.^(<i)  1780,  ch.  88 ;  Egm  v.  Chariee  Comity  Court, «  H^  SbfifeH. 
168.— (^)  Smith'8  Weal.  Nations,  b.  6,  c.  2»  pt  2;  Oibboa'a  Dacl.  and  7aU  Bom. 
Emp.  cb.  17.— (c)  1786,  ch.  88,  8.  1. 
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Mcould  certainly  have  restrained  the  General  Assembly  from  depart- 
ing fix)m  any  practicable  degree  of  equality  of  taxation  for  any  pur- 
pose whatever ;  but  there  has  been  engrafted  upon  it  an  excepting 
clause,  which  declares,  that  *  fines,  duties,  or  taxes,  may  properly 
and  justly  be  imposed  or  laid  vnth  a  political  view  for  the  good 
government  and  benefit  of  the  community.'  No  exception  can  be 
allowed  to  have  the  same  extent  as  the  rule  itself.  Exceptions 
merely  qualify  the  rule  in  some  of  its  operations,  or  take  from 
under  it  some  specified  cases.  This  exception  does  nothing  more 
than  limit  the  operation  of  the  general  restriction  upon  the  right 
to  impose  taxes ;  it  allows  of  a  departure  from  the  rule  no  other- 
wise than  in  the  imposition  of  taxes.  Fines,  duties,  and  taxes, 
may  be  laid,  it  is  said,  with  a  political  view  for  the  benefit  of  the 
community.  A  citizen  may  have  a  fine  imposed  upon  him  as  a 
punishment  for  his  misdemeanor  or  crime;  a  duty  may  be  im- 
posed as  a  means  of  insuring  good  conduct,  and  in  aid  of  the 
police,  as  in  the  form  of  a  duty  for  a  license  to  keep  a  tavern,  to 
retail  spirituous  liquors,  to  keep  a  billiard  table,  &c. ;  a  treble  tax 
may  be  imposed  with  a  political  view,  as  upon  non-jurors  during  a 
war,  &c.;  {d)  and  to  prevent  altercation  about  what  should  be 
deemed  a  money  bill,  it  is  declared  by  the  Constitution,  'that  no 
bill  imposing  duties  or  customs  for  the  mere  regulation  of  com- 
merce, or  inflicting  fines  for  the  reformation  of  morals,  or  to  en- 
force the  execution  of  the  laws,  by  which  an  incidental  revenue 
may  arise,  shall  be  accounted  a  money  bill.*  (e) 

But  all  these  expressions  relate  to  the  imposition  of  taxes,  not 
to  an  exemption  firom  taxation.  There  is  nothing  in  these  clauses, 
nor  any  thing  in  the  whole  of  either  article  which  authorizes  the 
General  Assembly  to  exempt  any  private  property  from  taxation, 
or  to  exonerate  any  person,  natural  or  artificial,  from  contributing 
his  or  its  proportion  of  the  public  taxes  according  to  his  or  its 
actual  wortfi  in  property ;  nor  is  there  any  thing  in  any  part  of  the 
Declaration  of  Rights,  or  in  the  Constitution  and  Form  of  Go- 
vemment  of  the  state  which  admits  of  such  an  exemption  in  any 
manner  or  form  whatever. 

Tlie  £Bgiirii  statute,  passed  in  the  year  1698,  for  the  laying  of 
a  genera!  tax,  embraced  all  property  of  eveiy  description,  real  and 
personal,  ready  money  and  debts,  as  well  as  the  shares  of  the  New 


(i)  BCarch,  ITTB,  ch.  15 ;  Jane,  1778,  ch.  9.-(0  Const,  art  11 ;  S  Hatwll'i  Pre- 
ceteti,104. 
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Rirer  water- works^  and  the  shares  of  stock  held  by  mdividudi  la 
other  companies.  The  assessment  upon  land  was  made,  not  upon 
its  capital  value,  but  at  the  rate  of  four  shillings  in  the  pound  of 
its  annual  rent ;  and  that  which  did  not  rent  for  twenty  shillings  a 
year,  was. exempted  from  taxation*  (f)  But  whatever  may  be 
within  the  uncontrolled  power  of  parliament  in  this  respect,  it  is 
laid  down,  that  where  any  such  equal  contribution  has  been  re- 
quired, the  king  cannot,  by  any  exercise  of  his  limited  sovereign^, 
grant  an  exemption  to  any  one;  because  it  would  increase  the 
charge  upon  all  the  lands  of  those  who  were  not  exempted ;  for 
the  king  has  not  the  power  to  lessen  a  tax  imposed  upon  one  man 
and  charge  it  upon  another,  {g)  The  nan  obstante  power  of  the 
crown  in  this,  and  in  all  other  respects,  having  been  totally 
abolished,  (h) 

Here,  however,  it  has  been  at  different  times  declared,  not 
merely  that  all  public  property  belonging  to  the  United  States,  to 
this  state,  to  a  county,  to  colleges  and  county  schools,  houses  of 
worship,  and  burying  grounds,  should  be  exempted  from  taxa- 
tion; but  that  the  property  of  foreigners  coming  here  to  settle 
fihould,  for  a  time,  be  exempted ;  that  the  crop  and  produce  of  the 
land,  in  the  hands  of  the  person  whose  land  produced  the  same; 
plantation  utensils ;  the  working  tools  of  mechanics  and  manufac- 
turers actually  and  constantly  employed  in  their  respective  occQpa- 
tions ;  goods,  wares  and  merchandise  imported ;  all  home  manu- 
factures in  the  hands  of  the  manufacturers ;  all  stills ;  ready  money, 
grain,  tobaeco,  riding  carriages,  and  all  licensed  yessels  whatever, 
should  be  exempted  from  taxation.  {%)  And  a  similar  exemptioa 
from  taxation  has  been  extended  to,  and  attempted  to  be  made 
perpetual  in  favour  of  lands  held  by  an  ecclesiastical  body  poli- 
tic; (j)  and  of  the  property  of  some  incorporated  joint  stoek 
companies,  (k) 

Are  not. exemptions  from  taxation,  like  these,  of  private  pro- 
perty, violations  of  the  constitutional  rule  directing  that  each  pe^ 
son  shall  be  made  to  contribute  his  proportion  of  public  taxei 


(/)  4  W.  &  M.  e.  1 ;  Offl>erfi  Court  of  Exchoqaer,  ch.  14;  Brewster  v.  Kitdfia. 
1  Ld.  Raym.  818 ;  S.  C.  2  SaUc.  616 ;  Whitfield  v.  Brandwood,  8  Com.  Uw  Bep. 
421.— (g)  Sloane  v.  Pawlett.  8  Mod.  18.— (A)  1  W.  &  M.  sess.  2,  c.  2.— (i)  Julf, 
Vm,  ch.  6,  s.  6  and  8 ;  1780,  ch.  25,  a.  2 ;  1792,  ch.  71,  a.  1 ;  1797,  ch.  89,  a.  1  j 
1808,  eh.  9a»  a.  1;  1812,  ch.  191,  a.  1.— (> )  1821,  ch.  91.— (Ir)  1799,  ch.  16,  a.  11; 
May,  1788,  ch.  7 ;  1824,  ch.  79,  a.  9;  1826,  ch.  249 ;  1828,  eh.  118  and  177;  Gib- 
Wn'a  Deel.  and  FaU  Rom.  £mp.  ch.  20. 
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Itt^otdi&g  to  his  actual  worth  io  property  ?  Or  can  the  granting 
of  any  such  exemption  be  within  the  delegated  and  limited  autho- 
rity of  the  General  Assembly  of  Maryland,  any  more  than  within 
(te  scope  of  the  limited  prerogative  of  a  king  of  England  ? 

In  the  Roman  empire,  under  the  reign  of  Augustus,  a  tax  of  five 
fer  cent,  was  imposed  upon  all  legacies  and  inheritances  of  a 
certain  value,  which  were  not  given  to  the  neareist  of  kin  on  the 
Other's  side ;  so  that,  when  the  rights  of  nature  and  poverty  were 
thus  secured,  it  seemed  reasonable  that  a  stranger,  or  a  distant  re* 
lation,  who  acquired  an  unexpected  accession  of  fortune,  should 
cheerfoUy  resign  a  twentieth  part  of  it  for  the  benefit  of  the 
state.  [I)  The  British  government  has  imposed  a  similar  duty  on 
legacies  and  shares  of  personal  estate.  The  adjustment  and  im- 
position of  which  tax  upon  all  subjects  of  testamentary  donatidii, 
susceptible  of  being  inspected,  handled  and  valued,  could  give 
rise  to  no  difficulty.  But  it  is  otherwise  as  to  the  valuation  of  a 
legacy  given  by  way  of  annuity  for  life,  which  involves  a  consi- 
deration of  the  expectation  of  the  life  during  which  it  is  given. 
And  therefore,  as  to  such  cases,  the  British  statute  has  laid  down 
certain  rules  by  which  the  present  value  of  such  legacies  given  by 
way  of  life  annuities  might  be  calculated  and  ascertained,  upon 
which  present  value  the  tax  is  to  be  imposed,  (m) 

This  direction  of  the  Declaration  of  Rights  of  Maryland,  that 
every  person  ought  to  contribute  his  proportion  of  public  taxes 
according  to  his  actual  worth  in  property,  must  be  extended  to  all 
fimited  and  life  interests  in  property  as  well  as  to  all  absolute  and 
mdimited  estates;  and  therefore  here,  as  under  the  British  statute, 
to  impose  a  tax  in  due  proportion  it  becomes  necessary,  in  like 
manner,  to  ascertain  the  present  value  of  all  life  interests  which 
may  be  made  the  subject  of  taxation.  It  would  seem,  that  this 
rule  has  been  taken  from  the  most  approved  writers  on  political 
economy;  according  to  whom,  as  we  have  seen,  the  contribution 
cf  each  citizen  should  be  in  proportion  to  his  abilities ;  that  is,  in 
proportion  to  the  revenue  which  he  enjoys  under  the  protection  of 
the  state.  If  this  be  the  true  meaning  of  this  constitutional  rule, 
then  he  alone,  who  draws  a  revenue  from  his  property,  or  has  the 
present  command  of  its  profits,  can  be  made  to  pay  a  tax  upon  it. 
A  naked  reversioner  or  remabderman  cannot  be  taxed,  as  he  not' 


(2)  Gibbon's  Decl.  and  Fall  Rom.  £mp.  ch.  6.~(m)  86  Geo.  8,  c.  62;  55  Geo.  Z» 
c  184 ;  Matthews  on  Executors,  198,  aod  App.  B. ;  Ram.  on  Assets,  251. 
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only  thftn  draws  no  nHrenne  fioKi  such  property;  but,  from  tbe 
nature  of  his  estatei  he  may  never  have  it  in  his  power  to  derive 
any  profit  whatever  firom  it    But  if,  on  the  other  hand^  by  tbe 
expression,  ^according  to  his  aetual  worth  in  property,'  it  was 
intended,  that  the  contribution  should  be  according  to  the  capital 
value  of  property  of  all  descriptions,  without  regard  to  any  present 
profit  which  its  owner  might  derive  firom  it ;  thm  it  would  seem, 
that  as  a  naked  unproductive  reversion  or  remainder  it  must  be  re- 
garded as  property^  as  well  as  the  highly  profitable  life  estate  upon 
which  it  depends^  the  owner  of  eacb  interest  must  be  made  to  con- 
tribute according  to  his  actual  worth  in  each  of  these  kinds  oi  pro- 
perty;  andi  that  as  the  two  estates  together  are  no  more  than  equal 
to  a  fee  simple,  so  the  tax  upon  each  should  be  apportioned  be-, 
tween  the  two,  so  as  to  be  no  more  than  equivalent  to  a  tax  upon 
the  whole  estate,  if  held  altogether  by  one  and  the  same  owner. 
The  first  (General  Assembly,  convened  under  the  constitution, 
in  an  act,  the  general  frame  of  which  seems  to  have  been  takenr 
from  the  before  mentioned  English  statute  of  1692,  declaced,  that  a 
rate  of  two  shillings  in  the  pound  should  be  set  oa  all  real  and  per> 
sonal  estate  including  ready  money,  tobacco  in  warehouses,  and 
plate,  according  to  the  true  vahie  thereof;  not,  as  by  the  English 
statute,  according  to  the  annual  rent  of  the  land.    Yet  it  was  pro- 
vided, that  if  any  person  should  be  compelled  by  the  enemy  to 
leave  his  habitation,  or  be  rendered  incapable  of  carrying  on  his 
business  he  might  be  exempted  from  taxation.    And  it  was  also 
declared,  that  where  land  stood  charged  with  the  payment  of  rent, 
the  lessee  mig^t  pay  the  tax,  and  have  it  deducted  firom  his  rent* 
Thus  charging  him  who  occupied  without  rent,  or  the  landlord  who 
received  the  rent  with  the  whole  tax.  (n)    According  to  this  mode 
of  making  the  assessment,  tbemfore,  it  would  seem,  that  the  first 
General  Assembly  had  adopted  that  interpretation  of  thia  consti- 
tutional rule  which  looked  to  a  contribution  from  each  pemon  in 
proportion  to  his  revenue  as  being  the  true  understanding  of  what 
was  meant  by  his  actual  worth  in  property,  without  including  any 
mere  abstract  right  of  property,  such  as  land  which  had  been  laid 
waste,  or  was  then  occupied  by  the  public  enemy,  or  a  naked  re- 
rersionary  interest  unattended  by  any  present  profit  But,  however, 
that  may  have  been,  this  mode  of  making  the  assessment  was  soon 
put  aside. 


(a)  Febmaiy,  1777,  eh.  11  and  22 ;  June,  1777,  eh.  14;  October,  1777.  ch.  14. 
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Thakws  bt  laying  taxat  paised  by  tha  lucccwdiag  General 
AntfflUy  declandy  tfiat  land  aoder  lease  should  be  aasessed  to  the 
lenori  propei:  allowance  bebg  made  for  leasee  for  lj£e,  or  livesy 
or  for  term  of  years  outstaadmg.  (o)    In  addition  to  which  it  was 
the  next  year  declared,  that  the  interest  of  tenant  for  life,  or  lives, 
or  of  lessees  for  term  of  years  should  be  assessed  according  to  their 
respective  interests,  due  regard  bebg  had  to  all  circumstances,  and 
the  value  of  the  land ;  and  that  upon  the  same  scale  of  proportion 
a  distinct  assessment  should  be  made  of  the  estate  of  tenant  in^ 
dower,  or  by  jointure  on  marriage,  or  by  devise  for  life,  or  during 
widowhood,  and  of  the.  reversion  or  remainder,  (p)    In  the  year 
following,  it  was  declared,  that  where  divers  persons  had  particular, 
estates  in  the  same  land,  eveiy  such  person  should  be  assessed  in- 
pcoportioo  to  his  particular  interest,  so  that  the  whole  together 
should  amount  to  the  value  of  the  land ;  but  where  a  full  rent  vras 
reserved,  so  that  the  interest  of  the  tenant  could  not  be  considered 
as  valuable,  the  whole  tax  should  be  assessed  upon  the  landlord.  (9) 
It  was  the  year  after  declared,  that  the  interest  of  tenant  by  the 
courtesy,  or  tenant  for  life  without  impeachment  of  waste,  who 
paid  no  rent,  should  be  charged  with  the  whole  tax.  (r)    Again  it 
was  enacted,  that  a  tenant  by  the  courtesy,  a  tenant  in  dower,  and 
a  tenant  for  life,  without  any  contigency  and  impeachment  of  waste, 
who  paad  no  rent,  should  be  charged  with  the  whole  tax ;  but  that 
where  divers  persons  had  particular  estates  carved  out  of  the  same 
inheritanoe,  as  fotr  years  wkh  reversion  or  remainder  for  life  or  in 
fee,  a  just  computation  thereof  should  be  made  in  proportion  to  the 
value  of  their  particulai  interests,  so  that  together  they  should 
amount  to  the  full  value  of  the  land ;  in  which  computation  the 
length  of  the  term  for  years,  the  age  and  health  of  the  tenant  for  life, 
and  the  chance  of  the  reversion  should  be  considered.    And  it  was 
further  enacted,  in  the  same  law,  that  the  lessors  of  ground  rent, 
ia  Annapolis  and  other  towns,  to  the  amount  of  six  pounds,  should 
be  assessed  as  for  one  hundred  pounds  capital,  and  so  in  proportion ; 
and  the  lessees  should  be  assessed  on  the  actual  worth  of  the  im- 
provements made  since  the  lease,  and  the  present  value  of  the  land, . 
after  deducting  therefrom  the  value  thereof,  at  the  time  ot  the  lease, 
whieh  value  should  be  estimated  at  one  hundred  pounds  for  every 
six  pounds  of  the  ground  rent,  and  so  in  proportion.  (1)    This  last 
■  ■  ...  .  I  ■  ■■■  I.  ■ . .  ■  - 11  I       ■  ■ -  ■  I  .  ■  ■  ■  I  ■  ■  ■  I  ■  ■  II  >i  ■  1 1 

(0)  Ifareb,  177S,  ch.  7, 0.  SS ;  October,  1778,  eh.  7, 1. 27.— (p)  November,  1779» 
cb.  S5,  •.  80  a&d  92.^q)  October,  1780,  cb.  25,  s.  26.— (r)  November,  1781,  cb.  4, 
s.  27.— (t)  Norember,  1732,  cb.  6, 1.  24 ;  Brockman  v.  Honywood,  1  P.  Will.  828. 
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mode  of  appoitionment  was  entirely  reapplied  in  the  next  year ;  (Q 
and  also  in  the  year  following,  with  the  exception  of  the  provision 
in  relation  to  ground  rents  in  towns,  which  was  omitted,  (u) 

In  the  year  following  the  General  Assembly  applied  different 
roles  of  apportionment  by  a  law  which  declared,  that  where  divers 
persons  have  particular  estates  carved  out  of  the  same  inheritance, 
as  in  dower,  or  by  the  courtesy,  or  for  life  or  years,  with  reversions 
or  remainders  for  life,  in  tail,  or  fee  simple,  a  just  computation 
thereof  should  be  made  in  proportion  to  the  value  of  their  particular 
interests,  so  that  they  amount  to  the  full  value  of  the  land ;  and  in 
making  such  computation  the  tenancy  in  dower,  by  the  courtesy, 
or  for  life  in  possession,  or  estate  for  fiAeen  years  without  any  valu- 
able rent  reserved  should  generally  be  considered  as  worth  half  the 
value  of  the  fee  simple ;  but  this  general  rule  might  be  departed  frmn 
as  justice  might  require,  considering  the  age  and  health  of  the 
tenant  in  dower,  by  the  courtesy,  or  for  life,  and  the  chance  of  the 
remainder  or  reversion,  or  the  length  of  the  term  for  years  and  the 
value  of  the  rent  reserved ;  but  where  a  full  rent  was  reserved,  so 
that  the  interest  of  the  tenant  could  not  be  considered  as  valuable, 
the  landlord  should  pay  the  whole  tax.  And  further,  that  ground 
rents  in  Annapolis  and  other  towns,  of  eight  pounds,  should  be 
assessed  as  for  one  hundred  pounds  capital ;  and  so  in  proportion : 
that  the  lessee  should  be  assessed  on  the  actual  worth  of  the  im* 
provements  made  since  the  lease,  and  the  present  value  of  the  land, 
after  deducting  the  value  thereof,  at  the  time  of  the  lease,  which 
should  be  estimated  at  one  hundred  pounds  for  every  eight  pounds, 
of  the  ground  rent  reserved ;  and  so  in  proportion.  And  moreover, 
that  the  lessors  of  houses  in  Annapolis,  and  other  towns,  yielding 
an  annual  rent,  should  be  assessed  for  every  sixteen  pounds  rent, 
as  for  one  hundred  pounds  capital,  and  so  in  proportion ;  and  upon 
leases  for  above  three  years,  and  where  the  value  of  the  ground  and 
improvements  exceed  the  value  of  the  rent,  the  lessee  should  be 
assessed  upon  the  sum  which  the  actual  worth  of  the  ground  and 
improvements  in  ready  money  exceeded  the  value  of  the  rent,  cal- 
culating sixteen  pounds  at  one  hundred  pounds  capital,  (to) 

This  mode  of  apportioning  the  burthen  of  taxation  was  con- 
tinued for  twelve  years,  when  all  the  provisions  respecting  ground 
rents,  and  houses  in  towns,  were  entirely  put  aside;  and  new 
rules  were  enacted  by  a  law  which  declared  that  where  divers  per* 


(/)  1783,  ch.  17.  8.  18.— (tt)  1784,  ch.  56,  s.  I8^(w)  1785,  ch.  58,  t.  7  and  8. 
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sons  had  particular  estates  carved  out  of  the  same  inheritance,  as 
in  dower,  or  by  the  courtesy,  or  for  life,  or  for  any  term  of  years 
exceeding  five  years,  with  reversions  or  remainders  for  life,  in  tail, 
or  in  fee  simple,  a  just  computation  thereof  should  be  made  in  pro- 
portion to  the  value  of  their  respective  interests,  so  that  together 
they  should  amount  to  the  full  value  of  the  land.  And  in  making 
the  computation,  the  tenancy  in  dower,  by  the  courtesy,  or  for  life 
m  possession,  or  estate  for  fifteen  years,  without  any  valuable  rent 
reserved,  should  generally  be  considered  as  worth  half  the  value  of 
the  fee  simple ;  but  that  this  rule  might  be  varied  from  as  justice 
should  require,  considering  the  age  and  health  of  the  tenant  in 
dower,  by  the  courtesy,  or  for  life,  and  the  chance  of  the  remain- 
der, or  reversion,  or  the  length  of  the  term  for  years,  (x)  But  it 
was  the  next  year  declared,  that  the  estates  of  tenant  in  dower,  by 
the  courtesy,  or  for  life,  should  be  assessed  as  estates  in  fee  simple, 
and  the  reversion  or  remainder  be  exonerated,  (y)  This  continued 
to  be  the  law  for  several  years,  when  it  was  modified  by  an  act 
declaring  that  land  held  by  tenants  in  fee  simple  absolute,  or  fee 
simple  conditional  or  executory,  fee  tail,  in  dower,  by  the  cour- 
tesy, for  life,  or  for  years,  without  any  valuable  rent  reserved^ 
should  be  wholly  valued  to  such  tenants ;  but  that  if  the  tenant 
should  pay  the  public  the  sum  valued  for  the  estate  of  any  land- 
lord, he  might  have  his  action  against  the  lessor  for  the  sum  so 
paid,  or  deduct  it  out  of  the  rent  reserved,  unless  otherwise  agreed 
between  lessor  and  lessee;  and  such  is  the  law  at  the  present 
time,  (z) 

It  seems,  then,  that  after  many  changes  in  the  mode  of  making 
an  assessment  of  public  taxes,  it  has  been  latterly  considered  that, 
in  general,  the  true  understanding  of  the  constitutional  rule,  which 
requires  the  contribution  from  each  person  to  be  in  proportion  ta 
his  actual  worth  in  property,  is,  that  the  proportion  must  be  ac- 
cording to  his  actual  worth  in  such  property  as  he  has  it  in  his 
power  to  make  annually  profitable ;  not  in  unproductive  abstract 
naked  rights  of  property,  which  may  never  be  beneficial  to  him  ; 
and  the  title  to  which  he  cannot  be  compelled  to  litigate,  (a)    The 


(*)  17S7,  ch.  89,  8.  41.— (y)  1798,  ch.  96.— (a?)  180S,  ch.  92,  s.  40  and  41 ;  1SI2» 
ch.  191,  8. 86  and  86;  3  £q.  Ca.  Abr.  62, 64;  East  9.  Thorabary,  8  P.  Will.  128 ; 
NicboUa  v.  Leeson,  8  Atk.  S74;  Gwjnne  «.  Heaton,  1  Bro.  C.  C.  4,  note ;  Satton  r. 
ChapUn,  10  Yes.  66 ;  Adair  v.  The  New  River  Company,  11  Yes.  429;  Brewster  v. 
Ctdiiii,  1  Ld.  Baym.  818;  Hoghes «.  Toung,  6  6.  &  J.  66 ;  Bam.  on  Assets*  184.— 
(a)  Dwronsher  «.  Neweaham,  2  Sebo.  k  J«e£  211. 
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annaa!  public  taxes  seem  to  have  been  thus  assimilated  to  the  an- 
nual interest  of  mortgages,  and  other  real  iticumbranccs,  whidi 
must  be  kept  down  by  the  tenant  for  life  in  possession,  upon  Ac 
principle  that  the  annual  profits  should  alone  bear  the  burthen  not 
only  of  the  annual  interest  of  all  mortgage  debts,  but  also  of  all 
other  annual  charges,  as  well  public  as  private.  And  upon  this 
principle,  as  it  would  seem,  the  collectors  of  the  tax  for  some 
counties  were  authorized  to  sell  timber  suitable  for  cord-wood,  or 
fence-rails,  growing  on  land  belonging  to  non-residents,  to  satisfy 
the  taxes  due  thereon.  (6)  Hence  as  there  is  not,  in  such  cases, 
any  apportionment  of  the  burthen  of  interest  or  taxes  between  the 
particular  tenant  and  the  remainderman  or  reversioner,  the  putting 
of  a  present  value  upon  such  estates  is  not  called  for,  or  ever 
made.  But  those  legislative  enactments  which  formerly,  for  the 
purposes  of  taxation,  required  a  present  value  to  be  put  upon 
estates  for  life,  or  during  widowhood,  and  on  terms  for  years,  in 
such  a  variety  of  forms,  and  which  must  have  been  attended  wifli 
much  difficulty,  to  say  nothing  of  the  injustice  of  the  operation  of 
iome  of  them,  although  now  abrogated,  are  yet  well  worthy  of 
attention  in  so  far  as  tibey  illustrate  and  afford  evidence  of  the  va- 
rious bearings,  and  great  importance  of  the  matter  now  under  con- 
sideration. 

In  England,  as  it  would  seem,  few  cases  arise  in  which  a  widow 
may  have  a  proportion,  or  the  annual  interest  on  a  share  of  the 
purchase  money  of  an  estate  awarded  to  her  in  lieu  of  her  dower; 
and  therefore,  there  is  little  or  nothing  to  be  found  in  the  English 
books  as  to  what  should  be  considered  as  an  equivalent  for  such  a 
life  estate,  (c)  But  here,  where  it  so  frequenfly  becomes  neces- 
sary, under  the  act  to  direct  descents,  to  have  lands,  of  which  par- 
tition cannot  be  made  without  disadvantage,  sold  in  order  to  effect 
a  division  of  the  proceeds  of  sale  among  the  heirs ;  and  also  to 
make  sale  of  the  real  estates  of  deceased  persons  for  the  payment 
of  tiieir  debts,  it  often  happens,  that  a  widow  may  be  called  on  to 
allow  the  estate  to  be  sold  free  of  her  claim  to  dower,  and  to 
accept  an  equivalent  portion  of  the  purchase  money  in  lieu  of  it. 

In  these  and  a  variety  of  similar  cases  where  relief  has  been 
tfought  by  means  of  special  legislative  enactments,  it  appears  that 
what  should  be  deemed  the  present  value  of  a  life  interest  m  land, 
has  been  in  a  great  many  instances  submitted  to  the  consideratioa 


{h)  ISK,  ch.  170 ;  1827,  ch.  110, 114.— (e)  Mole  v.  Bmlfh,  1  Jte.  k  Walk.  6Bt. 
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of  the  General  Asaetably.    In  one  of  which  the  widow  was  to  be 
allowed  not  more  than  a  fifth  nor  less  than  an  eighth  ;  (d)  and  in 
another  not  more  than  a  sixth  nor  less  than  an  eighth  of  the  net 
proceeds  of  sale ;  (e)  in  others  she  was  to  be  allowed  one-eighth, 
or  not  exceeding  one-eighth ;  (f)  in  others  not  more  than  a 
serenth  nor  less  than  a  tenth ;  (g)  in  others  the  proceeds  of  sale 
were  directed  to  be  invested ;  and  the  widow  to  be  allowed  one- 
third  of  the  interest  or  dividends  during  her  life ;  (A)  in  others  she 
was  to  have  awarded  to  her  a  proportion  of  the  net  proceeds  of 
sale  according  to  the  rule  of  the  Court  of  Chancery;  (i)  or  the  land 
was  directed  to  be  sold  without  affecting  the  widow's  right  of 
dower ;  (j)  but  in  the  greater  number  of  cases  the  matter  has 
been  left  entirely  at  the  discretion  of  the  court^  to  award  to  the 
widow  such  a  proportion  of  the  net  proceeds  of  sale  as  might  be 
deemed  equal  in  value  to  her  dower.  (A:)    And  in  cases  of  tenants 
for  life,  the  whole  proceeds  of  sale  have  been  directed  to  be  in- 
rested,  and  the  interest  or  the  dividends  of  the  whole  investment 
awarded  to  the  tenant  for  life  during  her  life.  (/)    The  General 
Assembly  have  not,  howevcTi  in  any  of  these  private  acts,  referred 
to  any  nde  by  which  the  value  of  a  life  interest  in  lands  was  to  be 
calculated,  nor  have  they  indicated  the  principles  by  which  they 
had  been  governed  in  awarding  to  the  owner  what  they  so  speci- 
fied as  an  equivalent,  or  by  which  the  courts  of  justice  were  to  be 
regidated  in  estimating  the  present  value  of  such  interests  when 
the  matter  was  in  part  or  altogether  left  to  their  discretion. 

Besides  these  v^ious  private  acts,  in  the  passing  of  which  this 
subject  appears  to  have  been  placed  before  the  mind  of  the  Legis- 
lature, there  are  several  public  and  important  laws  in  relation  to 
tiie  valuing  of  life  interests,  in  the  passing  of  which  by  the  Gene- 
ral Assembly,  it  is  but  reasonable  to  presiume,  that  the  matter  must 
hare  been  more  fully  and  deliberately  considered. 

In  the  beginning  of  the  year  1800,  the  then  existing  law  regu- 
lating the  descents  of  real  estates,  was  so  modified  as  to  declare, 
that  in  case  of  a  sale  of  the  real  estate  of  an  intestate  for  the  pur- 
pose of  effecting  a  division  of  its  value  among  the  heirs,  there 
should  be  awarded  to  the  widow,  according  to  her  age,  health. 


{f)  1801,  ch.  82.^(c)  1816,  ch.  45.-*(/)  ^^^  ch.  187, 148;  1818,  eh.  152, 18L 
(r)  1811,  ch.  45;  1816,  eh.  246.— (A)  1807,  ch.  87,  186;  1809,  ch.  48;  1810,  ch. 
rm^^iS)  1812,  eh.  160;  1814,  ch.SO;  1816,  ch.  224.— f/;  1819,  eh.  129.— (ft)  1802, 
eh.  er ;  nOS,  eb.  81 ;  1810,  eh.  26, 74;  1818,  ch.  81, 88, 101, 178;  1819,  ch.  102 ; 
1828^  ch.  04  ;  1827«  ch.  102^(2)  1808,  eh.  15 ;  1816,  ch.  60. 
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and  condition,  not  more  than  a  ^erenth  nor  less  than  a  tenth  of 
^  the  net  amount  of  sales  in  lieu  of  her  dower ;  (m)  which  provision 
has  been  embodied  in  the  now  existing  general  act  directing  the 
course  of  descents  of  intestates'  real  estates,  (n)  The  same  range 
of  allowance  to  the  widow,  according  to  her  age,  health,  and  con- 
dition, is  declared  to  be  the  rule  in  cases,  like  the  present,  where 
lands  are  sold  for  the  benefit  of  infants ;  (o)  as  well  as  in  those 
cases  where  the  court  Ls  authorized  to  sell  the  realty  in  order  to 
save  the  personalty,  (p)  Dower  is  a  life  interest  in  one-third  of  a 
real  estate ;  and,  considered  merely  as  such,  it  would  seem  neces- 
sarily to  follow,  that  a  similar  rule  and  limited  range  of  discretion 
might  have  been  laid  down  for  fixing  the  value  of  a  life  interest  in 
the  whole  estate,  as  well  as  in  the  one- third  of  it  only.  But,  in 
.amending  the  act  to  direct  descents,  so  as  to  provide  for  allowing 
an  equivalent  value  to  tenants  by  the  courtesy,  and  to  tenants  for ' 
life,  claiming  by  deed  or  devise,  it  was  declared,  that  there  should 
be  awarded  to  such  tenants  for  life  such  proportion  of  the  purchase 
money  as  the  court,  upon  consideration  of  the  age,  health,  and 
condition  of  the  tenant  for  life,  should  think  just  and  equitable  in 
lieu  of  such  life  estate ;  thus  leaving  the  court's  range  of  discrer 
tion  entirely  unlimited,  (q)  And  these  amendments  have  been 
engrafted  into  the  existing  general  act  to  direct  descents^  without 
any  material  alteration,  (r) 

There  is  nothing  in  any  of  these  laws,  which  shews,  that  in 
estimating  the  value  of  a  life  interest  in  land  any  separation  or  dis-> 
tinction  was  distinctly  directed  to  be  made  between  that  portion  of 
the  purchase  money  of  the  whole  which  should  be  regarded  as  the 
price  of  the  life  interest  only,  and  that  which  was  to  be  considered 
as  the  price  of  the  remainder  or  reversion.  But  such  a  distinction 
does  not  seem  to  have  been  altogether  lost  sight  of  in  all  the  laws 
in  relation  to  this  matter ;  for  it  is  declared,  that  upon  a  sale  of  a 
reversion  belonging  to  an  infant,  with  the  assent  of  the  tenant  for 
life,  the  court  shall  order  the  annual  interest,  or  such  pari  thererf 
as  may  be  deemed  equitable  to  be  paid  over  to  such  tenant  for  life 
during  his  life,  (s)  Whence  it  is  clear,  that  the  Legislature  has 
not  deemed  it  just  in  every  instance  to  award  to  the  tenant  for  life 

(m)  1799,  ch.  49,  i.  6."^{n)  1820,  ch.  191,  8.  28.— (o)  1816,  ch.  164,  9.  10.— 
(p)  1818,  ch.  193,  8.  8;  1819,  ch.  148.— (9)  1809,  ch.  160,  8.  4;  1810,  ch.  25,  8.  i  ; 
1811,  ch.  200, 8.  2;  1812,  ch.  181,  8.  1.— (r)  1820,  ch.  191,  8.  85,  86,  87  Und  .88.— 
(i)  1816,  ch.  154, 8. 18,  which  act'  has  been  explaioed  and  extended  to  rtmamiUn 
by  1881,  ch.  811,  8.  9. 
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all  tfie  annual  interest,  as  it  may  arise,  from  the  "whole  purchase  i 
mooej,  including  that  proportion  of  it  which  must  be  considered 
as  the  price  of  the  reversion,  as  well  as  of  that  which  may  properly 
be  regarded  as  the  price  of  the  life  estate.  Apart  from  these  legis- 
lative enactments  in  relation  to  these  specified  estates  for  life  in 
land ;  and  as  regards  all  other  life  interests  in  land,  annuities  for 
life,  iuc.  the  courts  of  justice  have  been  led  without  any  positive 
or  general  rule  as  their  guide,  to  adjust  the  value  of  life  interests, 
when  called  upon,  as  they  could  according  to  the  general  princi- 
ples of  law  and  justice. 

There  can  be  no  doubt,  that  long  antecedent  to  the  amend- 
ment in  1800,  of  the  act  to  direct  descents,  there  must  have  been 
brought  before  the  courts  of  justice  many  cases  in  which  it  was 
necessary  to  make  a  valuation  of  a  life  interest ;  but  no  such  case 
has  been  reported.  In  a  case  which  was  brought  before  this  court 
in  the  year  1801,  by  a  widow  to  obtain  an  allowance  of  a  propor- 
tion of  the  proceeds  of  sale  as  a  compensation  for  her  dower,  the 
Chancellor  speaks  of  it  as  the  first  of  the  kind,  within  his  recol- 
lection. In  adjusting  the  proportion  of  the  proceeds  of  the  sale  to 
be  allowed  to  her  in  that  case,  he  declares,  that  as  she  could  not 
use  her  third  part  of  the  land  as  tenant  in  fee  simple,  she  could  not 
be  entitled  to  one-third  of  the  annual  interest  on  the  whole  pur- 
chase money;  but  on  consideration  of  all  the  circumstances,  and 
without  apparently  adverting  to  the  act  providing,  that  in  cases 
arising  under  the  act  to  direct  descents,  the  widow  should  be 
dowed  not  more  than  a  seventh  nor  less  than  a  tenth  of  the  pro- 
ceeds of  sale,  he  awarded  to  her  three-twentieths  of  the  net  pro- 
ceeds of  sale,  {i)    Some  time  after  which,  this  matter,  as  to  the 


(0  Haccubbio  v,  Cromwell,  2  H.  &  G.  467. 

Cassanays  v.  Brooke.— This  petition,  filed  on  the  29th  of  October,  1799,  stated, 
that  fbe  petitioner  was  the  widow  of  Peter  Cassanave,  who  died  seised  of  a  large 
teal  ettate  in  which  she  was  entitled  to  dower ;  the  whole  of  which,  at  the  snit  of 
the  creditors  of  her  hoaband  had  been  aold  for  the  payment  of  his  debts ;  that  the 
defendant  Samuel  Brooke,  as  trustee,  tiad  sold  it,  under  a  decree  of  this  court,  dis- 
charged of  ail  claim  of  dower;  and  under  that  representation,  it  had  been  purchased 
by  the  then  holders  from  the  trustee.  Therefore  to  quiet  their  titles ;  and  that  justice 
ni^ht  be  done  to  all,  she  prayed,  that  she  might  be  allowed  a  proportion  of  the  net 
proceeds  of  the  sale  in  lieu  of  dower. 

This  petition  was  on  the  29th  of  October,  1799,  endorsed  thus  by  the  Chancellor. 
'Iseae  subpcma  returnable  immediately.'  After  which  the  trustee  answered  on  oath 
and  admitted  all  the  fiicts  stated  in  the  petition. 

tld  May,  1801. — Hanson,  Chancellor, — The  said  cause  being  submitted  on  the 
hffl  or  petition  and  answer,  the  same  were  by  the  Chancellor  read  and  considered. 
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proper  proportion  of  the  proceeds  of  the  sale  of  a  real-  estate  which 
should  be  awarded  to  a  widow  in  lieu  of  her  dower  tliereiii,  seems 


This  18  the  first  case  ready  Ibr  decree,  that  the  Chancellor  reooUccts  in  which  it 
has  been  left  to  him  to  ascertain  the  proportioD,  which  a  widow  is  entitled  to,  on  - 
aecoant  of  her  dower,  of  the  monej  arising  from  the  sale  of  the  whole  interest  in 
lands  of  which  her  husband  died  seised  in  fee  having  a  legal  title. 

Inasmneh  as  she  could  not  use  her  third  part  of  the  land  as  a  tenant  ill  fee  dmple 
teight  use  it,  it  appears,  that  when  the  land  is  converted  into  money  she  cannot  be 
entitled  to  the  full  present  value  of  a  third  part  of  the  annual  interest  of  that  money 
for  life.  The  interest  in  the  land  which  she  parts  with  is  such,  that  she  cannot  selt 
the  timber  off  the  land  as  a  tenant  in  fee  might  do.  The  value  then  of  the  privilege 
of  selling  timber,  &c.  is  to  be  taken  into  the  account. 

Upon  the  calculation  which  the  Chancellor  has  made,  on  the  principles  adopted 
in  Europe  for  ascertaining  the  present  value  of  all  interests  in  land,  and  on  making 
a  reasonable  deduction  on  account  of  the  aforesaid  privileges,  it  appears  to  him,  that 
the  right  of  dower  of  a  healthy  woman,  thirty  years  of  age,  as  the  present  petitioner 
is  stated  and  admitted  to  be,  is  about  three-twentieths  of  the  net  sum  ior  which  the 
whole  interest  in  the  land  has  sold  or  shall  sell  for. 

It  is  accordingly  MJudged^  Ordered  and  Decretd^  that  the  petitioner  Ana  Caasa- 
nave,  is  entitled  to  and  shall  receive  three  parts  out  of  twenty  of  the  net  money» 
arising  from  the  sale  of  those  lands,  under  the  decree  of  this  court,  of  which  her 
husband  appears,  from  the  petition  and  answer  to  have  had  a  complete  legal  title ; 
and  it  is  further  Ordered^  that  the  auditor  of  this  court  state  the  sum  she  is  entitled 
to  from  the  said  sales,  deducting  the  costs  of  suit  and  the  trustee's  commissions. 


The  statement  was  made  accordingly  by  the  auditor,  and  the  sum  thus  ascertained 
ordered  to  be  paid.  

Gnsxifwoon  v.  CLARKS.-^This  petition  was  filed  on  the  17th  of  January,  1801, 
to  have  a  certain  lot  of  land  divided  among  the  parties  as  the  heirs  of  William 
Clarke,  deceased.  The  defendants  were  all  infants  and  non-residents.  The  peti- 
tion stated,  that  the  land  would  not  admit  of  division  and  prayed  a  sale.  Upon 
which  an  order  of  publication  was  passed  to  be  inserted  in  the  Baltimore  Telcfraph 
warning  the  defendants  to  appear,  &c.  The  publication  of  which  order  was  ceiti* 
fied  to  have  been  made  by  the  printer  of  that  paper.  On  the  1st  of  July,  1801,  it 
was  decreed  that  the  lands  be  sold,  &c.  Under  which  a  sale  was  made,  reported 
and  absolutely  confirmed,  no  cause  having  been  shewn,  &c.  Upon  which  the  Chan- 
cellor, by  way  of  note  said,  'it  is  suggested,  that  there  is  a  relict  of  the  deceasedt 
married  to  another  man,  who  has  joined  her  in  a  power  of  attorney  to  authorize  the 
aale  of  her  interest,  and  the  taking  in  lieu  of  her  dower  such  sum  as  the  Chancellor 
shall  think  proper,  &c.  But  there  is  not  the  least  proof  of  her  being  Clarke's  widow, 
and  entitled  to  dower.  There  is  another  defect  of  proof.  It  is  material  to  know 
the  vridow's  age,  because  allowances  are  made  according  to  age.  These  defects 
may  be  supplied.*  After  which  the  proofs  were  exhibited  and  the  case  thereupon 
submitted. 

VfOi  November,  1804.— Hanson,  CKanceUor.— On  the  petition  of  Ann  Randall 
with  her  husband  James  Randall,  it  is  Adjudged  and  Ordered^  that  she,  aa  relict  of 
William  Clarke,  deceased*  of  Kent  county,  whose  lands  have  been  sold  under  a  de- 
cree of  this  court,  be  allowed  one-eighth  part  of  the  net  money  arising  from  the  said 
sale  as  a  compensation  for  relinquishing  her  right  of  dower.  Let  the  auditor  of  the 
court  state  the  implication  of  the  money,  Stc. 


WIUJAMa*  CASE.  9Q9 

to  hare  very  stoong^j  attracted  the  atteoAioD  of  C^anciUat  Havbos,  ; 
midy  as  it  would  seem,  witboot  the  digbtest.  it ference  to  any  then 
existing  act  of  Assembly,  or  to  any  preyious  decision  of  his  own^ 
he  accordingly  took  up  the  subject  on  the  14th  of  September, 
X803y  "with  an  avowed  determination  to  establish  a  general  rule 
by  which  the  court  should  be  gOTeraed  in  all  future  cases,  when 
called  upon  to  award  to  a  widow  an  adequate  compensation  for 
her  dower. 

^Sometimes,'  says  he^  ^when  lands,  subject  to  dower,  are  sold  un* 
der  the  authority  of  this  court,  the  widow  and  the  persons  concerned 
agree,  that  the  Chancellor  fix  the  value  of  the  dower.  There  had 
prevailed  an  idea  pretty  geneially,  that  the  value  of  the  dower,  of  a 
middle  aged  woman,  was  only  one-eighth  of  the  whole  vahie  of  the 
land ;  and  parties  sometimes,  in  this  court,  have  agreed,  that  one- 
^hth  of  the  net  money  arising  from  the  sale  should  belong  to  the 
widow.  The  aforesaid  idea  is  evidently  borrowed  from  England^, 
where  the  widow's  dower  is  estimated  from  the  rents.  For  in- 
stance, land  which  would  sell  for  £7,500,  rents  for  only  £300,  or 
four  per  cent.;  well ;  as  the  widow  is  entitled  to  one-third  of  the . 
rent,  viz.  to  £100  per  omtum  for  life,  they  calculate  the  present 
yakie  of  her  annuity.  If  thirty  years  of  age,  or  under,  she  has  an 
equal  chance  of  living  twenty-four  years ;  for  this  they  set  down 
twelve  years  certain,  and  then  calculate  the  present  value  of  an  an* 
nutty  of  £100  for  twelve  years.  This  they  find  about  £937  10s.  Oct.; 
calculating  their  rate  of  interest  which  is  five  per  cent.;  the  said 
£937  10s.  Od.  is  just  one-eighth  part  of  £7,500.' 

*But  sarely  the  incontrovertible  principle  is  this ;  as  the  widow  is 
entitled  to  one-third  of  the  land  for  life,  when  she  consents,  that 
the  land  may  be  sold,  she  is  entitled  to  the  interest  of  one-third  of 
the  money  for  hie.  Suppose  then,  the  land  sell  for  £3,000,  the 
interest  is  £180,  one  third  of  which  is  £60  ;  suppose  her  of  such 
an  age,  that  is,  not  exceeding  thirty,  as  to  have  an  equal  chance  of 
living  twenty-four  years ;  set  down  twelve  years  certain,  and  cal- 
culate the  present  value  of  an  annuity  for  twelve  years  of  £60  per 
annum.  1  calculate  at  compound  interest  of  six  per  cent,  and  the 
^aid  value  to  be  rather  more  than  £500,  which  is  one-sixth  of  the 
whole  money,  £3,000.  Had  I  calculated  at  simple  interest  the 
valne  would  have  been  still  less ;  but  compound  interest  surely  is 
right  You  wish  to  know  the  present  value  of  £100  to  be  received 
twelve  years  hence ;  you  find  it  to  be  £50,  because  £50  at  com- 
pound interest  of  six  per  cent,  in  twelve  years  amounts  to  £100,  and 
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etM  s  little  more.  Calculate  at  simple  interest  and  the  value  of 
jBlOO  receivable  twelve  years  hence,  is  about  £68  6$.  Od.;  because 
£68  5f.  Od,  at  simple  interest  of  sht  per  cent,  amounts,  in  twelve' 
years,  to  about  JBlOO.  Suppose  a  man  accustomed  to  let  money 
at  interest,  he  can  lawfully  exact  only  six  per  cent,  and  must  not 
charge  interest  on  interest.  Who  is  there,  that  can  afford  to  let 
money  at  interest,  and  dispose  of  his  surplus  money  in  no  other 
way,  that  would  not  be  willing  to  receive  twelve  years  hence  the 
sum  of  iB10,000  for  ifi5,000  now  lent  ?  It  is  eyident,  that  at  simple 
interest,  unless  punctually  paid  and  instantly  let  out,  he  cannot,  in 
twelve  years,  conyert  his  £5,000  into  £10,000;  at  mere  simple 
interest  it  amounts  to  only  £8,600 ;  because  £300  is  the  interest 
of  £6,000,  and  £300  +  12  =  3,600  +  6,000  =  £8,600.' 

^The  Chancellor  has  taken  the  trouble  to  demonstrate  clearly, 
that  young  widows  have  not  generally  received  near  the  value  of 
their  dower.  It  is  plain  to  common  sense,  that  the  dower  of  an 
old  woman  cannot  be  equal  in  value  to  that  of  a  young  one.  To 
fix  one  value  of  all  dowers  is  therefore,  preposterous.  The  Chan* 
cellor  has,  with  great  trouble,  care  and  attention,  calculated,  on  the 
principles  here  laid  down,  the  value  of  dowers  of  women  of  dif* 
ferent  ages.  It  is  certain,  that  the  value  of  the  dower  of  a  healthy 
woman  twenty  years  of  age,  who  has  an  equal  chance  of  living' 
thirty,  is  more  than  that  of  a  woman,  who  has  attained  thirty  years; 
however,  the  Chancellor,  under  all  circumstances,  has  thought 
proper  to  consider  the  dower  of  all  women,  not  exceeding  thirty 
years  of  age,  to  be  no  more  than  one-eighth  of  the  net  sum  produced 
by  the  sale  of  lands ;  and  he  thinks  proper  to  pass  a  general  order 
agreeably  to  which  allowances  for  dower  hereafter  shall  be  made.* 

*A  healthy  widow,  not  exceeding  thirty  years,  shall  be  allowed 
one-sixth  of  the  net  amount  of  sales ;  if  above  thirty  and  not  ex- 
ceeding thirty-seven,  one-seventh ;  above  thirty-seven  and  not  ex- 
ceeding forty-five,  one-eighth ;  above  forty-five  and  not  exceeding 
fifty,  one^inth ;  above  fifty  and  not  exceeding  fifty-five,  one-tenth; 
above  fifty-five  and  not  exceeding  sixty,  one-eleventh ;  above  sixty 
and  not  exceeding  sixty-five,  one-twelfth ;  above  sixty-five  and  not 
exceeding  seventy,  one-sixteenth ;  after  that  age  all  allowed  one- 
twentieth.' 

Some  time  after  which,  in  the  year  1804,  the  subject  was  again 
taken  into  consideration  by  Chancellor  Hanson,  when  he  thou^t 
inpoper  to  alter  the  graduation  of  the  allowance  to  widows.  *From 
fte  vkable  and  calculations,'  says  he,  'taken  from  Simpson^s  Algebra, 
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of  the  probable  dufalioo  of  life,  it  appears,  that  tbe  tilaeof  a 
man's  dower  is  as  fallovs.  If  under  thirty  years  of  age,  one-eixth ; 
.above  thirty  and  under  tbirty^six,  two-thirteenths;  above  thirty* 
£ve  and  under  forty,  one-seventh ;  above  forty  and  under  forty- 
fve,  two-fifteenths;  above  forty-six  and  under  fifly-one,  one-etghth-; 
above  fifty-one  and  under  fifty-six,  one-ninth ;  above  fifty-five  and 
under  sixty-one,  one-tenth;  above  sixty  and  under  sixty-seveoi, 
one-twelfth;  above  sixty-six  and  under  seventy-two,  one-four* 
teeoth;  above  seventy-two  and  under  seventy-seven^  ofte-ei^ 
teenth ;  and  above  seventy-seven,  one«twentieth.' 

On  the  14th  day  of  December,  1819,  Clement  Doreey  asd  Smtaul 
Chapman  J  filed  their  bill  in  this  court  against  Charlee  S.  Smiih^  hi 
which  bill,  among  various  other  circiimstances,  it  was  stated,  that 
Henry  A.  Smithy  on  the  17th  of  July,  1802,  made  his  last  vnU  in 
which  he  said,  'I  do  hereby  give  and  bequeath  to  my  said  wift 
Dicandia  S.  Smithy  during  h^  natural  life,  all  the  land  wheveon  I 
now  live,  near  and  adjoining  Benedict,  Leonardtown,  in  Charles 
county.'  And  again,  ^Afler  the  death  of  my  beloved  wife  DicmuUa 
S»  SmiUhy  I  gi)re  to  my  brother  Charles  S.  Smithy  all  my  land 
where  I  now  live  adjoining  Benedict,  LeooardJx>wn,  in  Gharies 
couuty,  to  him  and  his  heirs  for  ever.  My  will  is^  that  in  one  year 
after  my  brother  enters  into  the  possession  of  the  above  land,  he 
pay  to  my  sistera  Margaret  and  Mary  Wheatlyy  or  to  their  heira, 
five  hundred  pounds  current  money  ($1,333  33i)  each,  for  th» 
due  performance  of  which  I  hereby  make  the  said  land  liable.' 

After  which  Henry  Ji.  Smith  died  leaving  his  widow,  devisee^ 
and  legatees  then  alive,  and  his  widow  then  and  ever  since  a  resi- 
dent of  Charles  cpun^.  The  plaintiff  Darsey  married  the  widow 
DicandiOy  and  purchased  of  the  defendant  Charlee  S^SmUh^  the  re* 
mainder  so  devised  to  him  clear  of  all  charge  of  the  legacies  bg 
the  payment  of  which  it  was  so  made  liaUe.  But  the  defendant 
having  failed  to  satisfy  those  legacies,  the  plaintiff  Doreey,  on  the 
17th  Februstry,  1817,  bought  one  of  them  for  the  sum  of  #1,101^ 
and  claimed  a  credit  for  that  amount  on  the  bond  by.  which  he  and 
the  plaintiff  CS&apmon,  were  bound  to  the  defeadant  for  the  purchase 
money  of  the  estate  in  remainder. 

On  the  9th  of  December,  1823,  the  auditor  made  and  filed  a  r4* 
port  in  which  he  says.  *For  the  legacy  bought  by  the  complai- 
nant Dareey^  he  has  credited  a  sum,  $560  22,  as  with  simple  in- 
terest fot  twenty-three  years,  the  probable  duration  of  Mrs.  JDar- 
sey's  life  and  one  year  after,  would  amount  to  ^500 ;  (1,333  33i|) 


«iid  ithen  «wh  a  aam,  fM9  06,  abo  as,  with  con^oMd  interest, 
rwottid  amoimt  to  it.  The  oalcdalion  of  4be  probable  duration  of 
Mn.  Bor9ey*i  life  is  made  from  Dr.  HMey^i  Table  of  Observa- 
ttona,  wbicii  far  a  long  time  bas  been  used  as  die  foundation  of  sach 
compotations.  The  bill  stated  Mrt.  DarsepU  age  to  be  between 
fbrtj-two  or  forty-three,  or  thereabouts.  The  answer  admitted  it 
la  dE'ebmary,  1817,  when  the  complainant  Z>#rf«y,  boaght  the 
legaoy  referred  to,  she  mast  have  been  about  fortj.  She  then  had 
an  even  chance  of  living  twenty-two  jrears,  and  the  legacy  was 
payable  one  year  after  her  death.' 

This  is  an  instance  of  a  rererskmi^  payment ;  and,  being  a 
legacy  ofaarged  upon  real  estate,  woidd,  accoitttng  to  the  BngUsh 
law,  and  peAaps  also  according  to  •our  law,  but  for  a  single  expres- 
sion of  the  will,  have  lapsed  for  the  benefit  of  the  inheritance,  if 
the  legatee  had  died  before  the  day  of  payment;  and  consequently, 
in  dut  case,  to  ascertain  its  value  on  the  17th  of  February,  18If, 
it  would  have  been  not  only  necessary  to  deduct -from  it  the  vahe 
of  the  life  of  the  person  until  whose  death  it  was  not  to  be  paid,  but 
also  the  value  of  the  legatee's  chance  of  living  until  the  day  of  pay* 
ment  (u)  But  the  testator  says  my  brother  shall,  'pay  to  my  sis- 
lecs  Mcrgar$t  and  Mary  W%eMtty^  or  49  iheir  keirsy  firre  hondred 
pounds  current  money  each;'  from  which  expression,  *or  to  their 
heirs,'  it  may  be  presumed,  that  he  intended  these  legacies  shooM 
▼est  immediately ;  and  consequently,  Ihey  are  not  subject  4o  the 
contingency  of  lapsing  for  (he  benefit  of  the  inheritanoe,  or  oi'hmg 
wholly  lost  by  the  dedtik  of  the  legatee  before  the  di^  of  payment* 
*  Here,  however,  was  pnesented  to  the  court  a  case  for  asoertain* 
ing  the  present  value  of  a  reverstonaiy  payment.  In  vdiich  case, 
as  in  all  others  relative  to  the  value  of  a  life  interest,  the  important 
point,  from  which  the  inquiry  must  set  out,  is,  that  of  the  proper 
expectation  of  life  of  the  pereon  upon  whose  existence  the  inle* 
fast  depends,  or  after  whose  death  the  sum  is  to  become  payable ; 
and,  that  being  detennined,  eveiy  thing  eke  must  be  the  residf 
of  ealculaticMi. 

It  will  be  seen  by  adverting  to  the  preceding  tables,  that  die  ex- 
pectation of  life  from  which,  in  this  case,  the  anditor  might  have 
set  out,  ranges  fiK>m  nineteen  to  thirty-one  years,  according  to  the 

table  from  which  Mrs.  Darsey^s  expectation  of  life  was  taken. 

-—^  —  -  -  ■-■  —  ■  -  — . —  ■       -■_■—. 

(tt)  1  Price  Obser.  ch.  S;  Will.  Exn.  781 ;  ISIO,  ch.  94,  s.  4 ;  Collet  v.  WoDm- 
ten,  a  firo.  C.  C.  2SB. 
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Afttr  Wkw  d0t#ni»M  what  Aomber  of  ytam,  sceoidiag  to  tbose 
UUWf  or  otbemve,  should  be  allowed  as  tba  expectatioi^  of  life 
doriiig  "which  the  payment  of  th^  legaej  was  to  be  defetred,  the 
niky  acoofding  to  Dr.  Pricey  is,  for  example,  to  subtraet  the  Talae 
of  the  life  from  the  perpetuity,  absolute  property^  or  &e  simply 
estate.  Multiply  the  remainder  by  the  product  of  the  giyen  sui|i 
into  the  ioteiest  of  one  hundred  pound  foi  a  year ;  and  this  Ispt 
prodiiet  divided  by  one  hundred  pound  increased  by  its  int^iwt 
in  a  year,  will  give  the  answer  in  a  single  present  payment.  Re- 
collectingy  that  in  proportion  as  thf  expectation  is  shorti  an  takw 
ifom  the  London  t^Me,  or  long,  as  taken  from  that  of  PUaisQnj  sp 
will  the  life  inters  to  be  subtracted  be  laige  or  small ;  wd  ofpi#- 
tiatnUyy  the  present  vatoe  of  the  r^veraionaiy  payment  be  little  i^ 
maekL  («p) 

Upon  this  case  two  ^nestiowa  aipse*  First.  Whether  the  plais^ 
tiff  J)ar90jfy  was  to  be  credited  ib;r  the  whole  amoqnt  he  paid  for 
jthe  legacy  ?  SwmUg.  If  not  with  that  amounty  but  with  its  trp^ 
V9)u^  on  the  17th  of  February}  1817,  when  he  bought  it,  then; 
Haw  was  that  value  to  be  aacertained  i 

MoTchy  18M,<n-JoHmo^,  Cha^ofUar* — ^By  the  agreement  the 
lagacies  aie  not  to  he  satisfied  by  Dorniy.  If,  thei^re,  he  ha^ 
undertake  ta  satisfy  them^  pr  puroha^e  them,  as  between  him  an4 
JSmitky  he  is  only  entitled  to  their  worth  at  the  time  of  purobasef 
and  not  to  their  worth  when  they  take  effect  iu  possession* 
According  io  calcuIaJaons  by  whioh  the  extent  of  a  widow's  dower 
in  land,  when  converted  into  mcmey,  and  by  which  legacies  to  he 
paid  after  a  life  estate,  are  regulated)  the  legacy  purchased  by 
Jhneif  mm  ooij  woitfi  $560  2S;  indeed  by  the  £ngUsh  rujei 
Mly  |349  OS.  But  as  that  rule  is  founded  on  comp#und  ints^ 
sarty  on  the  principle  that  the  iatesest  should,  as  there  it  may,  be 
immediately  vested,  aUbough  we  adopt  the  time  at  whiqh  it  jp 
eaoat  peebaUe  the  right  te  receive  the  legacy  will  andvie,  ]wt  itp 
vake  is  not  eome  at  by  ^empound,  but  by  sissqple  hitepest ;  aiod  bf 
Ant  rule  Doney  can  only  claim,  in  addition  to  the  two  payme^tp^ 
die SMifof  $660  22.' (^) 

J*som  this  decision  of  the  Chancellor  the  plaintiffii  appeMad* 
and  the  saoe  questions  «mre  submitted  to  ^e  trihwal  of  thp  lent 
lesoit  for  detenDnioatiesu 

Jwu^  lS26.^Tbf  Coufi  qf  i|QMs(s.— 'The  emeidenatjkvi  ixf  the 
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miin  which  sboold  be  allowed  Dor  sty  for  the  legacy  pwdiMed  .hjr 
him,  involves  a  Question  which  has  not  been  adjudicated  by  tbii 
tribunal.  Should  he  be  allowed  what  he  proves  he  has  paid  for 
it  ?  We  think  not.  By  the  contract  he  was  not  to  pay  the  \»gpi* 
cies ;  it  was  Smithes  business  to  disencumber  the  land.  And,  if 
he  is  made  to  suffer  by  the  purchase,  he  has  no  person  to  blame 
but  himself.  When  Smith  refused  to  exonerate  the  land  in  viria* 
lion  of  his  contract,  he  subjected  himself  to  the  legal  oonsequeneei 
of  such  an  act;  but  it  would  be  a  most  inequitable  eonseqoenct 
'Of  such  refusal  to  say,  that  Ehrsey  was  thereby  constituted  his 
agent,  with  unrestricted  powers  to  make  the  purchase;  suek  • 
result  would  have  placed  him  at  Dorsey^s  mercy.  But  equity 
demands,  that  having  purchased  the  legacy  he  should  be  eotiiled 
to  a  credit,  as  a^tnst  SmUky  for  the  legacy  at  its  fair  value^  fma 
Hie  date  of  the  purchase,  17th  February,  1817.' 

<By  what  rule  is  its  value  to  be  estimated  ?  The  Chancellor^  in 
liis  decree,  has  adopted  that  value  which  was  ascertained  by  tke 
auditor  by  a  reference  to  Doctor  Halley^s  table  of  observatioDs^ 
which  have  been  used  in  England  for  the  purpose  of  ascertainiog 
the  value  of  life  annuities,  and  reversionary  interests.  These 
tables  are  framed  upon  long  and  accurate  observations  on  the  bills 
of  mortality  in  England,  and  in  other  places ;  and  may  not  be  an 
tmsafe  guide  for  tiie  purpose  in  the  region  or  latitude  for  whioli 
ihey  were  calculated.  But^  the  probability  of  the  durataon  ot 
human  life,  cannot  be  the  same  in  every  latitude  and  climate.  In 
Ae  one  it  may  be  prolonged  to  the  greatest  age,  in  the  other  ab- 
bteviated  to  what,  in  a  more  -healthy  region,  would  be  considered 
^as  but  a  middle  age ;  and  even,  indeed,  in  the  same  district  of 
coutitrf  die  chance  for  the  duration  of  life  is  by  no  means  the 
samie.  Thus  would  tables,  suited  for  the  lowlands  of  Louisiana, 
Ibmish  any  index  of  the  duration  of  human  life  in  the  highlands 
of  Marjflasid  ?  And,  even  in  our  own  state,  could  any  dependence 
be  placed  in  t^e  calculation  of  the  value  of  an  annuity,  or  of  a 
Teversion  expectant  upon  a  life^  which  would  say,  that  as  great  a 
probability  existed  for  the  duration  of  human  life  amid  the  marshes 
if  the  Chesapeake  Bay,  as  in  the  mountains  of  Allegany  ?  These 
Observations  wiD  be  found  to  be  verified  by  an  examination  of  A*. 
HaUey^i  tables,  as  suited  to  different  parts  of  England,  and  to 
plades  on  the  continent.  Whether  these  tables,  upon. which  the 
Chancellor's  decree  is  founded,  are  suitable  to  this  state,  could 
only  be  told  by  a  long  series  of  observations  here,  which  not 
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liiring  heen  tndde,  we  conceive  it  would  be  usftfe  to  adopt  thttui 
In  asceitaniiDg  the  value  of  diia  legacy  at  the  time  of  its  purchaoe^ 
we  apprehend,  there  would  be  a  mu^h  better  chance  of  joatice 
being  effected  by  applying  by  analogy  the  rule  adopted,  long 
ftaee,  in  the  Court  of  Cbaneery,  for  the  purpose  of  asceftaining 
Ae  allowance  to  a  woman,  in  lieu  of >  her  dower  in  land  8ol4  ui^d^ 
a  decree  of  that  court  Mrs,  Dorsey  is  diewn  to  have  been  about 
fbrty  years  of  age  attiie  date  of  the  puicliase,  and  the  calculation 
should  be  made  in  conformity  with  the  above  rule.  By  such  c^A- 
tniation  the  legacy  was  wordi  the  sum  of  $761  90.  With. this 
Vahie  the  appellants  should  be  credited  on  the  day  of  the  pui^haae 
<»f  the  legacy.' (y) 

'-  The  manifest  discordances  of  the  rules  which  have  been  laid 
^wn,  or  adopted  for  the  government  of  this  court,  in  cases  of  thitf 
kind,  require  some  Airther  remarks.  The.legisli^ve  rule,  in  regard 
to  dower,  which  directs  that,  in  certain  specified  caseSi  not  more 
than  ooe««eventh  nor  less  than  a  tenth  of  the  net  proceeds  of  thn 
«ale  of  the  whole  estate,  shall  be  awarded  to  the  widow  in  lieu  Qf 
ber  dower,  fixesan  arbitrary  limitation,  ^  reason  of  which  is  not 
apparent.  As  early  marriages  in  our  conntry  are  common,  tbeave 
^ust  be  many  instances  of  young  widows ;  and  consequeotly,  this 
legialritive  rule  must  embrace  all  eases  of  widowhood  fr^m  fifte€«a 
to  eighty  years  of  age ;  with  an  expectation  of  life,  according  to 
^nlmsan^s  tables,  ranging  from  forty*seven  to  no  more  than  snc 
^years;  and  yet,  bound  by  this  rule^  the  court  can,  on  the  o^e 
hand,  award  to  the  Hfe  of  forty-seven  years  expectation  no  moie 
than  a  seventh ;  and  on  the  other  must  give  to  the  life  of  oidy  six 
yearn  expectation,  not  less  than  one-tenth  of  the  whole  net  pro- 
ceeds of  sale.  This  rule  thus  appears  from  itself  to  be  in  many 
of  its  bearings  unreasonable  and  unjust. 

In  all  inquiries  as  to  the  present  value  of  a  life  interest  in  real 
^estate,  it  is  indispensably  necessary  to  bear  in  mind  the  distinction 
between  the  interest  of  the  particular  tenant^  and  that  of  htm  in 
remainder  or  reversion ;  and  also  to  take  especial  care,  that  neither 
should  have  awarded  to  him  any  thing  which  may  pioperiy  be 
Considered  a  part  of  the  value  of  the  estate  which  belongs  to  the 
other.  Thus,  supposing  the  whole  estate  were  sdd  for  09,000; 
that  sum  would  represent  the  entire  value  of  the  whole,  includiog 
both  interests,  as  well  that  of  the  tenant  in  dower,  who  was  enti- 

(y)  Dorsey  v.  Smith,  7  H.  &  J.  SSS. 
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tM  to  no  more  ttrnn  one-lhird  ifbr  life,  as  tbat  of  bun  -^lia  mt 
entitled  to  the  fee  simple  of  two-thirds,  sad  of  the  wyersiwi  of  Ae 
one-third ;  and  consequently,  if  the  widow  were  allowed  1^,000, 
ihe  would  have  awarded  to  her,  in  that  one^third,  a  sum  of  money 
Whi/sh  most  be  considered  as  including  the  fell  price  of  the  re¥er>' 
siM;  to  no  part  of  which  could  she  be  entitled.  It  it  dear, 
therefore,  that  she  should  not,  in  any  case,  be  allowed  as  much  as 
one-third  of  the  purchase  money  of  the  whole  estate.  But,  if 
one-third  of  the  proceeds  of  sale  were  put  out  on  interest,  tiie  itt> 
terest  which  the  whole  third  would  so  accumulate,  would  arise, 
not  only  fix>m  so  much  of  it  as  represented  the  Tslue  of  the 
widow's  dower,  but  also  from  that  which  must  be  considered  as 
the  price  of  the  reversion  •  Hence  it  would  be  as  dearly  wrong  to 
give  to  a  widow  the  whole  of  the  interest  arising  from  one«tfaird  ef 
the  proceeds  of  sale  as  to  award  to  her  the  one-thiid  of  the  ]»iA* 
cipal  itself.  This  reasoning,  it  is  obvious,  applies  with  no  lees 
force  to  the  case  of  a  tenant  for  life  of  the  whde  as  to  the  caae  ef 
a  tenant  in  dower.  It  would  be,  in  eadi  case,  directly,  or  an 
eflect,  to  take  away  a  part  of  the  property  of  the  reTersieaer  or  se^ 
mainderman,  and  to  give  it  to  the  particular  tenant*  But  it  nay 
well  be  doubted,  whether  a  court  of  justice  has  the  coastitationd 
power,  in  such  a  manner,  to  divest  one  peison  of  his  property,' aad 
transfer  it  to  another.  Tet,  in  making  the  cdculatioa  for  the 
Chancery  rule  it  was  assumed,  as  we  have  seen,  duit  the  widow 
was  entitled  to  the  interest  of  one-third  of  the  proceeds  erf  sale  fer 
Hfe.  This,  therefore,  is  the  ftrst  dement  in  which  the  Ckanoeij 
rule  is  radically  wrong. 

R  should  also  be  recollected,  in  dl  cases  of  this  kind,  where  it 
may  be  required,  out  of  the  purchase  money  or  vdue  of  the  whole^ 
to  separate  the  vdue  of  the  particular  estate  from  that  of  the  iahi^ 
ritance,  that  it  is  necessary,  in  the  first  place,  to  attend  to  tiie  true 
legal  extent  of  the  particular  estate.  Tenants  in  dower,  hj  the 
courtesy,  &c.  are  not  dlowed  to  comnut  waste ;  that  is,  they  oan* 
not  cut  and  sell  timber ;  open,  and  woik  unopened  minus,  fec4 
ahd  being  restrained  from  deriving  any  suoh  profits  from  the  estate, 
the  value  of  it,  in  regard  to  all  such  profits,  propa4y  foms  a  paat 
of  the  price  of  the  reversion  or  remainder ;  and  the  vdne  of  sash 
profits  also  represents  that  which  is  the  difierence  in  price  between 
a  particular  estate  the  tenant  of  which  is,  and  one  the  tenant  of 
which  is  not  impeachable  for  waste.  But  this  distinction  does  not 
appear  to  have  been  at  all  attended  to  in  making  the  calculations 
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H  appcm,  that  &e  praKatnhM  of  %mdow*s  4owtr  wm  c»kil* 
faled  far  the  ftmctij  nJc  at  compomd  blMtcl;  bec%UMui£i^ 
land  tlie  pwaent  Td«e  of  siidi  MlitM»  it »  siid»  is  oakuhlod  upom 
the  giwnd  of  coMpo—d  iatoKst.  But  Ihtn  it  is  Isid  doim  ii  m 
fiigiidi  M^vdieatiiMi,  that  as  the  o»iayiitat|oii  of  compoiuMl  iate* 
nst  pmceeds  vpos  the  idee,  that  ttie  interest  is  paid  upoa  tha 
exact  day  and  aninediatdy  laid  out>  which  is  impossihlsi  it  is  sufr 
ideat  to  eonpate  compoond  interast  at  four  jmt  cent,  or  at  soim* 
thing  less  than  the  legal  rate  of  interest  (z)  The  cakuiations  for 
the  Cihcnceiy  rale  haye,  howoTer,  been  made  upon  the  ground  of 
cflsnpcwmd  interest  at  the  fiiH  legal  rate  of  m  ptr  cent.;  whiehi  if 
wrong  in  Enghnd,  where  there  are  so  many  ways  of  naldag  im» 
mediate  and  safe  investmenls  of  ssoney,  must  be  much  mora  so 
hate.  This,  thereSoie,  is  a  third  dement  in  which  that  rule  is 
sabslantialiy  ^rfoneons. 

It  has  been  shewn  by  reference  to  good  aulhorityi  that  tha 
obnervations  of  the  rate  of  moitality  at  Bres)aw»  Aom  which  lh\ 
BsBey  constructed  his  tables  at  the  probability^  and  of  tha  expaQp 
tntion  of  haman  life,  have  been  found  to  be  so  entiraly  inaocurata» 
that  they  have  never,  in  any  case,  been  resorted  to  for  many  yaara 
past  And  it  has  also,  in  like  manner,  been  shewn,  that  tha  ob* 
ssrvatioas  of  the  waste  of  life  in  London,  from  which  Mr.  Simp^ 
nm  formed  his  tables,  were,  in  so  many  respects,  enronosuSy  that 
they  have  been  conddered  as  very  unsafe  guides  in  calculating  tha 
value  of  human  life  even  in  London  itself;  and  as  totdly  unfit  for 
use,  in  making  an  estimate  of  Ibe  value  of  life  any  where  else. 
Bat  it  appears,  that  all  tiie  odoulations  for  the  Chancery  rule  wara 
tdnn  fiom  the  observations  of  London,  snd  the  tables  of  JIfr, 
Smpun  founded  on  those  observations.  This  thersfors  is  a  fourth 
ekmedt  in  which  that  rule  is  essenttaUy  wrong. 

It  is  well  known,  that  in  our  country  early  marriages  am  oomp 
mott ;  and  it  appears  from  the  observations  of  Dr.  OnmvUkf  that 
eren  in  £agbnd,  of  eight  hundred  and  seventy-six  fsmslss,  tbiilf 
of  them  had  been  married  at  or  before  fifteen  years  of  age*  Tbers- 
fore  as  it  may  fairly  be  presumed,  that  there  must  be  a  great  nun^ 
bar  of  instances  of  widows  under  thirty  years  of  age ;  and  as  ac- 
cording to  Finlaisvn^i  tables,  the  expectation  of  female  life,  between 

(s)  IHslrtiastle  v.  LswiOB^  1  Bie.  C.  C»  44$. 
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tfteen  and  eighty  years  of  age,  raoges  from  forty-wven  to  ai^ 
years ;  any  graduation  of  allowance  in  lieu  of  dower,  to  be  connect) 
^OTild,  at  the  latest,  commence  with  fifteen  years  and  extend  as 
far  as  eighty  years  of  age.  But  the  Chancery  rule  assumes,  that 
all  lives,  under  thirty,  are  of  the  same  value ;  and,  commencing 
with  that  age,  has  graduated  the  allowance  from  that  period,  at 
intervals  of  five  years,  no  further  than  seventy-seven  years  of  age. 
It  is  therefore,  confessedly  nothing  more  than  an  approximatioa 
to  truth ;  and  is  in  this  respect  materially  defective. 

In  England,  and  indeed,  as  it  would  seem,  all  over  Europe,  "for 
a  great  length  of  time  past,  the  most  usual,  or  perhaps  the  only 
method  of  coming  at  the  fee  simple  value  of  land  has  been,  first  H 
ascertain  the  fair  rental  value  or  price,  by  the  year ;  and  to  maki* 
ply  that  by  the  number  of  years  purchase  which  the  existing  de- 
mand for  land  will  bear  in  the  given  situation  at  the  time.  The 
ratio  between  the  rental  and  the  sale  value  of  land,  in  England| 
varies  firom  twenty  to  forty  years ;  that  is,  a  parcel  of  htnd  the  bit 
rental  value  of  which  is  one  hundred  pounds,  is  worth,  in  common 
eases,  from  two  thousand  to  four  thousand  pounds.  In  Englaad'a 
very  large  proportion  of  the  lands  are  rented  out  by  Oke  fee  simple 
owners ;  and  therefore,  it  may  not  be  difficult  there,  in  this  mode, 
to  make  an  estimate  of  the  fee  simple  value  of  any  estate ;  either 
from  the  rent  of  itself;  or,  by  analogy,  from  the  rent  of  other  stmi* 
hr  estates  in  its  immediate  vicinity.  But  here,  more  than  niiie«> 
tenths  of  the  actual  occupants  and  cultivators  are  also  the  owners 
of  the  fee  simple ;  and,  hence  resort  cannot  be  so  readily  had,  here 
as  in  England,  to  the  rental  for  the  purpose  of  computing  tbe  fee 
iimple  vake.  But  here,  as  in  England,  it  appears,  that  so  far  as 
the  rent  or  annual  price  can  be  ascertained,  the  ratio  between  the 
rental  and  the  sale  value  ranges  very  wide ;  perhaps  from  filUea 
to  thirty-five  years  purchase. 

In  the  case  now  under  consideration,  it  appears,  that  the  land 
actually  sold  for  something  more  than  twenty-six  years  purchase, 
and  was  valued,  by  the  commissioners,  at  more  than  twenty-nine 
years  purchase.  This  mode  of  estimating  the  value  of  property, 
by  so  many  years  purchase,  has  been  applied  not  only  to  life 
estates  and  terms  for  years  in  land;  bat  to  annuities,  terms  fe^ 
years,  and  life  interests  of  all  kinds,  (a)    In  all  cases  there  is  a 


(a)  Ree*8  Cyclo.  v.  YalQalion  of  Lands;  1  Price  Obser.  8S,  200;  2  Sp&rk*^ 
Franklin,  826.    'Whatever  a  farm  will  seH  for  fixes  its  valne  as  merchandise ;  but 
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mttleffU  diflfamee,  ia  amoimt,  betweeo  the  annual  legal  mtiarast  of 
the  pnichase  money  of  an  estate,  and  its  annual  rents  and  profits. 
In  a  case,  which  not  long  since  passed  before  this  couit,  some 
lands  in  Prince  Creorge's  county  were  estimated  to  be  worth  no 
flMre  than  four  per  emit,  per  ammtmy  on  the  gross  Talue,  thus 
leckooing  the  fee  simple  value  at  about  twenty-five  years  pur* 
chase.  (6)  In  this  instance,  the  annual  legal  interest,  on  the 
whole  purchase  money,  would  amount  to  $2,235,  when  the  net 
amount  of  the  annual  rent  was  no  more  than  $1,400.  It  seems  to 
have  been  admitted  in  this  case,  that  before  the  sale,  the  widow 
eould  be  entitled  to  no  more  than  one-third  of  the  rent :  and,  ac* 
sordingly,  of  the  rent  actually  received,  that  proportion  has  been 
awarded  to  her  by  the  auditor;  but,  after  the  sale,  instead  of 
^466  66,  as  one-third  of  the  whole  rent,  she  is  allowed  to  daimy 
at  the  rate  of  $745 ;  the  one-third  of  the  legal  interest  on  the  whole 
purchase  money*  There  is  an  apparent  inconsistency  in  this.  And 
thus,  in  place  of  taking  the  rent  or  annual  price  as  the  basis  of  the 
computation,  the  legal  interest  of  the  purchase  money  has  been 
assumed  as  the  foundation  upon  which  the  calculations  for  the 
Chancery  rale  have  been  made.  This  therefore  is  a  fifth  element 
in  which  that  rule  is  materially  erroneous. 

It  has  been  stated,  that  where  the  value  of  the  fee  simple  has 
been  properly  ascertained,  that  of  any  inferior  holding  may  be 
readily  found  firom  it  by  means  of  the  general  rules  of  calculation. 
But  if  that  were  so,  then  there  could  be  no  difficulty,  in  any  case) 
like  this,  ^ere  the  value  of  the  whole  had  been  ascertained  by  an 
actual  sale  onder  a  decree,  to  ascertain  by  calculation,  when  the 
case  BgaAn  came  before  the  court  for  further  directions,  the  value 
of  any  particolar  estate  which  had  been  carved  out  of  it.  But 
such  a  sale  of  the  whole  determines  nothing  as  to  the  proportion 
between  the  particular  estate  and  the  reversion  or  remainder ;  and 
therefioie  that  proportion  is  left  to  be  ascertained  just  as  if  no  such 
sale  had  been  made.  In  such  cases,  the  particular  estate  is,  like 
the  fee  maple,  to  be  valued  by  a  computation  of  so  many  years 


bj  DO  means  is  it  a  fair  Tneasure  of  its  valiie  as  permanent  farming  capital.  Th* 
Itae  valuf  of  land,  and  also  of  tny  permanent  improTements  to  land,  I  would  «fli» 
sale  in  tbe  following  manoer :  ascertain  as  nearly  as  possible  the  aveftg«  clear  tad 
permanent  incomes,  and  the  land  is  worth  as  much  money  as  woald  securely  yield 
that  amount  of  income  in  the  form  of  interest,  which  may  be  considered  as  worth 
six  per  etnV^-Ruffin  on  Cakanom  ifonwet,  ch,  18. 
(6)  Addison  V.  Bowk»  2  Bland,  618. 
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parchaae.  A  lease  for  a  long  tena  of  yeara  at  a  small  rent  maj 
reduce  the  valae  of  the  remainder  to  very  little ;  but  a  lease,  at  a 
nominal  rent,  for  ninety-nine  years  renewable  forever,  would,  in 
eSecty  annihilate  the  fee  simple. 

Estates  for  life  have  an  absolute,  but  uncertain  limit.  To  ascer- 
tain the  duration  of  such  estates  recourse  must  be  had  to  some 
tablei  shewing  the  expectation  of  life,  to  find  what  may  be  deemed 
.  the  length  of  the  life  of  the  tenant  for  life.  And  then  a  calculation 
is  made,  from  the  rental  yalue,  of  the  sale  value  of  the  estate  for 
life  of  such  a  duration.  In  England,  as  we  have  seen,  it  was  foi> 
merly  the  rule  to  consider  an  estate  for  life  as  equal  to  one^thiid  of 
the  whole,  and  to  charge  it  with  a  proportion  of  all  incumbiances 
accordingly.  But  for  some  time  past  that  rule  has  been  aboliahad ; 
and  the  best  life  is  not  now  reckoned  to  be  more  than  equal  to 
one-third  of  the  whole ;  and  all  such  estates  are  estimated  below 
that  at  their  actual  worth,  upon  a  consideration  of  the  age  and 
health  of  the  tenant  for  life,  and  of  all  other  circumstances. 

In  some  of  our  revenue  laws,  as  has  been  shewn,  a  life  estate 
and  a.  tarm  for  years  of  not  less  than  fifteen  years  duration  was 
allowed  to  be  computed  as  equal  in  value  to  one-half  of  the  lee 
simple ;  but  those  laws  have  been  disapproved  of,  and  long  since 
repealed.  By  the  legislative  rule,  which  allows  to  a  widow,  not 
more  than  a  seventh  nor  less  than  a  tenth,  it  appears,  that  by  a 
seventh  she  will  get  nearly  one-half  of  the  net  proceeds  of  the  sale 
of  that  third  of  which  she  is  entitled  to  dower.  Tbus,  for  exam- 
ple, in  thu  case,  the  one-third  of  the  net  amount  of  the  pniehaae 
money  is  f  12,418,  and  the  widow  has  had  awarded  to  her  $5,265; 
wUch  is  not  very  far  short  of  one-half  of  the  price  of  that  portion 
of  the  land  which  was  charged  with  her  dower ;  and  even  if  she 
had  been  eighty  years  of  age  the  court  could  have  awarded  la  her 
no  less  than  a  tenth,  or  $3,725,  which  is  not  much  below  one* 
<ihird  of  the  price  of  so  nrach  of  the  estate  as  was  duurged  with  her 
dower.  According  to  the  Chanceiy  rule,  one-sixth  of  the  whole, 
or  $6,909,  would  have  been  awarded  to  her  as  a  widow  of  no 
more  than  thirty  years  of  age,  which  would  be  exactly  one-half  of 
the  purchase  money  of  the  land  charged  with  her  dower.  And 
fiom  the  principles  of  the  Chancery  rule  it  necessarily  follows,  that 
a  tenant  for  life  of  the  whole  of  no  more  than  thirty  years  of  age  is 
entitled  to  one-half  of  the  whole  net  proceeds  of  sale. 

After  having  thus  traced  this  important  subject  through  a  loDg 
and  devious  course  of  judicial  and  legialalive  pfooeedingSy  it  ap- 
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pean  from  all  that  has  been  said,  that  a  great  variety  and  repeated 
eflbrts  have  been  made,  as  well  bj  the  Legislature  as  by  the  judi* 
eiBjy,  to  fix  upon  some  general  rule  by  which  the  present  value  of 
a  life  interest  might  be  ascertained ;  and  by  which  the  proper  pro- 
portions between  such  interests  and  the  perpetual  right,  or  estate 
of  inheritance  might  be  adjusted  and  determined.  Much  light  has 
been  thrown  upon  the  subject,  and  some  difficulties  have  been 
removed ;  but  that  rational  degree  of  certainty,  which  is,  in  alT 
respects,  so  desirable,  has  not  yet  been  attained.  The  rules  which 
have  been  laid  down  or  adopted,  in  relation  to  this  matter,  are 
manifestly  defective,  erroneous,  and  unjust.  They  are  so  contra* 
diciory  as  to  be  utterly  irreconcilable  by  any  ingenuity  or  argu- 
ment ;  and  yet  being  rules  laid  down  by  the  Legislature,  or  ap« 
proved  by  the  Court  of  Appeals  this  court  cannot,  as  in  some  other 
eases,  make  an  election  to  follow  any  one  in  preference  to  another 
of  them ;  or  adopt  any  new  general  rules  applicable  to  the  same 
and  all  other  similar  estates,  which  should  more  nearly  coincide 
with  reason  and  justice,  (c)  The  subject  can  now  only  be  extri- 
eated  from  the  difficulties  in  which  it  has  been  involved  by  the 
Legislature. 

The  legislative  rule,  now  in  force  in  regard  to  dower,  directs 
that  where  lands  are  sold  for  the  benefit  of  infants,  as  in  this  in- 
stance; {d)  or  where  the  real  estate  is  sold  to  save  the  per- 
iimaliy;  (e)  or  where  the  real  estate  of  an  intestate  is  sold  under 
the  act  to  direct  descents,  {/)  no  more  than  a  seventh  nor  less 
Hiaa  e  tenth  of  the  net  proceeds  of  the  whole  estate  shall  be 
awarded  to  the  widow  in  lieu  of  her  dower.  But  in  regard  to 
tenants  by  the  courtesy  and  other  tenants  for  life  in  real  estate  the 
matter  has  been  expressly  referred  entirely  to  the  discretion  of  the 
court  to  say  what  proportion  of  the  whole  net  proceeds  of  sale 
l^Kmld  be  awarded  to  them  in  lieu  of  their  estates,  {g) 

Afl  to  ell  cases  of  dower,  not  embraced  by  the  legislative  rule, 
this  court  is  governed  by  its  own  rule ;  which  as  it  now  stands, 
directs,  that,  ^ihh  allowance  to  a  healthy  woman  in  lieu  of  her 
right  of  dower  in  land  sold  under  decrees,  to  be  as  follows :  If 
under  thirty  years  of  age,  one-sixth ;  if  above  thirty  and  udder 
thirty-six,  two-thirteenths;  if  above  thirty-five  and  under  forty, 


(0  Hlggs  9.  Warry,  6  T.  R.  655 ;  The  Mayor  of  Southampton  v.  Graves,  S  T.  R. 
SW.— (rf)  1816,  ch.  154,  s.  10.— (e)  1818,  ch.  198,  s.  8 ;  1819.  eh.  14S.-.(/)  1810, 
lit, «.  S8.-*(|r)  1816^  tb.  IM,  f .  18  \  18S0,  ch.  191,  s.  S€,  H,  87  and  89. 
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one-seTenth ;  if  above  forty  and  under  forty-five,  two-fifteentlis ;  if 
above  forty-five  and  under  fifty-one,  one-eighlh ;  if  above  fifty-one 
and  under  fifty-six,  one-ninth ;  if  above  fifty-six  and  under  sixty- 
one,  one-tenth;  if  above  sixty-one  and  under  sixty-seven,  one- 
twelfth  ;  if  above  sixty-seven  and  under  seventy-two,  one-fifteenth ; 
if  above  seventy-two  and  under  seventy-seven,  one-eighteenth ;  if 
above  seventy-seven,  one-twentieth  of  the  net  proceeds.' 
'  There  being  no  difference  between  a  tenant  in  dower  and  any 
other  tenant  for  life ;  except,  that  the  one  is  entitled  to  no  more 
thin  a  third  and  the  other  is  entitled  to  the  whole  for  life ;  and 
there  having  been  no  distinction  made  in  relation  to  this  matter 
between  particular  tenants  who  are  and  those  who  are  not  punish- 
able for  waste.  And  the  rule  of  this  court,  in  relation  to  dower, 
being  a  much  nearer  approximation  to  truth  and  justice  than  that 
of  the  Legislature ;  and  having  been  approved  of  by  the  Court  of 
Appeals,  and  directed  to  be  applied,  by  analogy,  to  ascertain  the 
present  value  of  a  reversionary  payment,  it  has  been  deemed  pro- 
per to  follow  out  its  principles,  and  to  consider  it  as  a  general  rule 
in  regard  to  estates  for  life  in  land,  and  life  interests  of  all  descrip« 
tions,  other  than  dower,  or  those  embraced  by  any  legislative  rule, 
of  which  this  court  may  be  called  upon  to  ascertain  the  present 
value ;  that  is  to  say. 

The  allowance  to  a  healthy  person  in  lieu  of  his  or  her  life  inte- 
rest in  the  whole  to  be  as  follows ;  if  under  thirty  years  of  age, 
one-half;  if  above  thirty  and  under  thirty-six,  nineteen-fortieths ; 
if  above  thirty-five  and  under  forty,  eleven-twenty-fifths ;  if  above 
forty  and  under  forty-five,  two-fifths ;  if  above  forty-five  and  under 
fifty-one,  three-eighths;  if  above  fifty-one  and  under  aixty-six, 
one-third ;  if  above  fifty-six  and  under  sixty-one,  three-tenths ;  if 
above  sixty-one  and  under  sixty-seven,  one-fourth;  if  above  sixty- 
seven  and  under  seventy-two,  one-fifth ;  if  above  seventy-two  and 
under  seventy-seven,  one-sixth;  if  above  seventy-seven,  three- 
twentieths  of  the  net  proceeds. 

In  all  cases  where  there  is  a  widow,  or  partteular  tenant  who 
wishes  to  obtain  a  proportion  of  the  proceeds  of  sale  in  lieu  of 
such  life  interest,  it  has  hitherto  been  and  must  still  be  regarded 
as  the  practice,  that  before  the  case  can  be  sent  to  the  auditor  to 
state. an  account  distributing  the  proceeds,  such  particular  tenant 
should  bring  the  case  before  the  court  by  petition,  by  motion,  or 
by  submitting  it  to  the  Chancellor,  with  an  affidavit  of  some  dis* 
interested  and  credible  witness  stating  the  age,  health,  and  condi* 
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tion  of  the  widow  or  particular  tenant ;  and  if  the  widow  should 
hare  married  again  it  will  be  necessary  that  the  testimony  by  affi- 
davit should  also  identify,  or  shew  her  to  be  the  same  person  under 
a  different  name,  claiming  with  her  then  husband.  (A)  And  as  the 
valuation  of  the  life  interest  is  to  be  made  as  of  the  day  of  the  sale 
by  which  it  is  extinguished,  the  age,  &c.  of  the  particular  tenant 
should  be  shewn  as  of  that  day. 

In  this  case  the  dower  right  to  a  part  of  the  estate  was  extin- 
guished by  the  sales  made  on  the  first  day  of  May,  1829 ;  and  the 
order  of  the  17th  of  July,  1829,  was  made  on  the  affidavit  of  the 
age,  &c«  of  the  widow  as  of  that  day  of  sale.  But  as  the  residue 
of  the  estate  was  not  sold,  and  the  dower  right  thereby  extin- 
guished until  the  17th  of  December,  1830;  the  age  of  the  widow 
had  thus  far  advanced,  and  there  might  have  been  such  a  material 
change  in  her  health,  &c.  as  would  have  made  a  great  difference 
in  the  amount  to  be  awarded  to  her  according  to  the  Chancery 
rule;  and  therefore,  there  should  have  been,  according  to  that 
rule,  another  affidavit  as  to  her  age,  &c.  But  as  this  is  a  case 
govemed  by  the  limited  legislative  rule,  and  no  objection  is  made, 
such  further  proof,  as  to  her  age,  &c«  as  of  the  day  of  the  last  sale 
may  be  dispensed  with. 

Considering  the  life  interest  as  having  been  sold  and  extin- 
gnished  by  the  sale  of  the  whole ;  when  that  sale  has  been  finally 
ratified,  the  real  estate  is  thereby  converted,  and  the  proceeds 
thereof  vested  absolutely  in  those  then  entitled  to  them ;  and  con- 
sequently, if  the  particular  tenant  should  die  after  that  time,  his  or 
her  share  of  the  proceeds,  according  to  age,  &c.,  on  the  day  of 
sale,  will  not,  as  the  particular  estate  would  have  done,  revert 
or  sink,  but  go  to  the  assignee  or  legal  representatives  of  the 
deceased  particular  tenant.  {%) 

Whereupon  it  is  Ordered^  that  the  foregoing  report  of  the  audi- 
tor be,  and  the  same  is  hereby  ratified  and  confirmed;  and  the 
trustee  is  directed  to  apply  the  proceeds  accordingly,  with  a  due 
proportion  of  interest. 


(A)  Grteawood  v.  Ckrke,  ante  266.— (<)  Maeeabbin  v.  Ciomw«U»  2  H.  fc  O. 
44B;  John  Cur  and  oth«n  v.  Bicbard  Watkiai  and  otban,  12  Jun«,  1888.-*M.  8. 
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In  ft  creditor's  suit  tlie  purchaser  may  be  directed  to  pay  a  creditor  out  of  the  on- 
paid  purchase  money. — ^The  administrator  of  a  deceased  trustee  ordered  to  Mng 
into  court  the  bonds  given  by  the  purchaser,  with  the  purchase  money  which  had 
been  collected,  and  also  to  account. — ^Tbe  administrator  and  heir  of  a  deceased 
purchaser  ordered  to  pay  the  purchase  money. — ^The  estate  ordered  to  be  le-sold 
to  pay  the  balance  of  the  purchase  money. 

The  origin  and  oatore  of  a  judicial  lien  which  ftatens  upon  all  the  real  estate  then 
held,  or  thereafter  acquired  by  the  defendant  from  the  date  of  the  judgment. — In 
the  case  of  an  obligee  against  the  heir  of  the  obligor,  in  respect  of  real  assets 
descended,  the  lieu  attaches  upon  such  assets  from  the  day  the  suit  was  com- 
]neneed.-^Land8  in  Maryland  were,  in  some  caMs,  liable  to  be  faken  in  csaeatiMi 
and  sold  for  debt  before  the  year  1732. 

The  adoption  of  the  British  statute  of  1782,  making  lands  liable  to  be  taken  in  exe- 
cution and  sold  for  debt;  and  its  construction  considered. — What  is  to  be  consi- 
dered as  real  estate  upon  which  a  judicial  lien  will  fasten.— To  what  kind  of  real 
estate,  in  reference  to  its  tenure,  a  judicial  lien  will  attach.*-An  equitable  as  well 
as  a  legal  interest  in  land  may  be  taken  in  execution  and  sold  for  debt. 

A  judicial  lien  on  land  is,  here,  a  consequence  of  a  decree  in  equity  as  well  as  of  a 
judgment  at  law. — A  judicial  lien,  when  barred  by  lapse  of  time,  cannot  be  re- 
▼iFed  so  as  to  have  a  retrospective  effect  prejudicial  to  the  rights  of  others*— 
Where  a  judgment  has  abated  by  death,  during  the  continuance  of  the  lien, 
the  plaintiff,  or  his  representative,  may  come  in,  under  a  creditor's  suit,  as  a  judg- 
ment creditor,  without  reviving  at  law. 

A  purchaser  under  a  decree  is  not  bound  to  see  to  the  application  of  the  pnrchaie 
money  .—The  tacking  of  one  claim  to  another  is  never  allowed  to  the  prejudice  of 
others. 

This  was  a  bill  filed  on  the  18th  of  July,  1809,  by  SmMul 
Coomisy  in  behalf  of  himself  and  the  other  creditors  of  Bickard 
Jordan  J  deceased,  against  Richard  Jordan^  Ann  Jordan^  and  JatMS 
Cook.  The  bill  states,  that  Richard  Jordan^  deceased,  at  the  time 
of  his  death,  was  indebted  to  the  plaintiff  by  judgment  in  the  sum 
of  £45  15s.  9^d.;  and  died  intestate  possessed  of  a  large  personal 
estate,  and  seised  in  fee  simple  of  a  large  tract  of  land  called 
Bramhlyy  leaying  the  infant  defendants  Richard  and  Ann,  his  only 
children  and  heirs ;  that  the  defendant  Cookj  took  out  letters  of 
administration  upon  the  personal  estate  of  the  intestate,  and  paid 
to  the  plaintiff  $67,  in  part  satisfaction  of  his  claim,  but  declined 
paying  any  more ;  alleging,  that  there  were  other  creditors  of  the 
intestate ;  and  that  there  were  not  assets  sufficient  to  pay  the  plain- 
tiff a  greater  proportion  of  his  claim.  Whereupon  it  was  prayed, 
that,  in  case  the  personal  estate  of  the  deceased  should  be  insuf- 
ficient, his  real  estate  might  be  sold  to  pay  his  debts ;  and  that  the 
plaintiff  might  have  such  other  and  further  relief  as  the  nature  of 
his  case  might  require. 
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The  infant  defendanta  Richard  and  ^im,  an  the  10th  of  Aprils 
1810,  answering  by  their  guardian  ad  hUm^  admitted  the  allega- 
tions and  matters  set  forth  in  the  bill  of  complaint.  And  the 
defendant  Cook,  by  his  answer,  filed  on  the  28th  of  June,  1810, 
admitted  the  truth  of  the  allegations  of  the  bill,  and  that  the  per- 
sonal estate  of  the  deceased  was  insufficient  to  pay  his  debts. 

30th  June,  1810. — Kiltt,  Chancellor. — Decreed,  that  the  pro- 
perty in  the  proceedings  mentioned  be  sold,  that  James  Cook  be, 
and  be  is  hereby  appointed  trustee  for  making  the  said  sale,  &c., 
the  one-half  of  the  purchase  money  to  be  paid  in  one  year,  and  the 
xesidoe  in  three  equal  annual  payments,  with  interest  firom  the  day 
of  sale,  &c. 

Under  this  decree,  the  trustee  reported,  that  on  the  24th  day  of 
September,  1810,  he  sold,  subject  to  the  dower  of  his  widow,  the 
real  estate  of  the  intestate  to  Jeremiah  Booth,  consisting  of  397| 
acres  of  land,  at  $28  50  per  acre ;  and  an  undivided  half  of  a  lot 
of  land  whereon  a  warehouse  stood,  for  $1,000;  amounting  alto- 
gether to  jC4,623  55.  l\d,\  which  sale,  after  the  usual  order  7»m, 
was,  on  the  17th  of  June,  1812,  absolutely  ratified  and  confirmed. 

On  ttie  30th  of  July,  1812,  the  auditor  reported,  that  he  had 
stated  sixteen  claims  of  creditors,  including  that  of  the  plaintiff  as 
No.  5,  exhibited  against  the  estate  of  the  deceased  Richard  Jordan, 
amounting  to  JC1,720  12^.  2\d.,  including  interest  thereon  to  the 
day  of  sale,  to  some  of  which  he  stated  objections ;  and  that  after 
fhe  payment  of  the  trustee's  commission  and  costs,  and  the  full 
amount  of  the  claims,  there  remained  a  surplus  of  £619  I65.  2\d. 
out  of  the  money  received  by  the  trustee. 

30^A  July,  1812. — Kilty,  Chancellor. — Ordered,  that  the  state- 
ment of  the  claims  reported  by  the  auditor,  which  are  not  objected 
to  by  him,  be  confirmed,  and  paid  by  the  trustee  with  interest 
thereon,  in  proportion  as  the  same  has  been  or  may  be  received ; 
and  that  the  commission  be  retained  with  interest  in  like  manner ; 
and  the  costs  paid  to  the  sheriff*,  register,  and  auditor.  The  claims 
No.  9,  14,  15,  and  the  claim  of  James  Thompson,  to  stand  for 
further  proof.  

On  the  petition  of  James  Doll  tf  Co.,  their  claim  No.  10,  was 
restated  by  the  auditor  to  rectify  a  mistake  which  had  been  made 
to  their  prejudice.  And  on  the  12th  of  January,  ^181 3,  the  trustee 
was  directed  to  report  what  further  proceeds  of  sale  he  had  re- 
eled ;  and  to  pay  away  no  part  thereof  until  further  order. 
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After  which  Edmund  Key^  by  his  petition,  stated,  that  he  was 
the  guardian  of  the  infant  defendants  Richard  and  Ann;  and  there- 
fore prayed,  that  the  surplus  of  the  proceeds  of  the  sale  of  their 
ancestor's  real  estate,  which  had  descended  to  them,  and  had  been 
sold,  might  be  ordered  to  be  paid  to  him  to  be  invested  for  their 
benefit,  &c.  A  similar  application  was  also  made  by  a  letter  of 
tiie  20th  of  May,  1816,  from  the  said  iCsy,  addressed  to  the  Chan- 
cellor. 

On  the  11th  of  June,  1816,  the  auditor  reported  that  he  had  re- 
stated the  claims  of  the  creditors,  amounting  to  |2,762  24,  to  pay 
which,  the  sum  brought  in  by  the  trustee  was  not  sufficient,  by 
$124  30 ;  which  report  was,  by  an  order  of  the  same  day,  con- 
firmed. And  the  auditor  also  reported,  that  he  had  stated  two 
additional  claims,  that  of  James  Cook  as  No.  22,  and  that  of 
Henry  H,  Chapman  as  No.  23 ;  which  were  afterwards  allowed; 
so  that  it  would  in  fact  require  the  sum  of  $377  21,  to  be  brought 
in  by  the  trustee  to  satisfy  all  the  claims  of  creditors  thus  approved 
and  passed. 

After  which  the  auditor  was  requested  by  the  Chancellor  to 
state  the  balance  due  to  Ann  Jordan  ;  and  whatever  might;  be  ne- 
cessary to  forward  a  settlement.  In  answer  to  which  the  auditor 
stated,  that  there  was  no  paper  from  which  he  could  ascertain  how 
much  was  due  from  the  trustee,  or  the  purchaser;  and  therefore 
he  could  not  say  how  much  was  due  to  each  of  the  deceased's 
heirs.  But  the  trustee  representing  that  he  had  in  hand  $1,500, 
he  might  pay  into  court  $377  21,  in  satisfaction  of  the  claims  un- 
provided for,  and  divide  $1,122  79,  the  residue,  betweea  Ann 
and  Richard  Jordan^  the  only  children  and  heirs  of  the  deceased. 

nth  Jfovember,  1818. — Kilty,  Chancellor. — The  trustee  is  au- 
thorized and  directed  to  pay  to  the  register  the  sum  of  $377  21,  to 
be  deposited  in  the  usual  manner ;  and  of  the  remaining  sum  of 
$1,122  79,  to  pay  to  the  guardian  of  Richard  Jordan  $561  39^; 
and  the  like  sum  to  the  guardian  of  ^nn  Jordan^  or  to  herself  if  of 

On  the  21st  of  February,  1822,  the  auditor  reported,  that  he  had 
stated  the  claim  of  Victoria  Vincendiere  as  No.  24,  lately  exhibited 
against  the  estate  of  the  intestate  Jordan,  to  pay  which  the  pro- 
ceeds were  ample ;  but  that  the  money  paid  into  court  had  been 
fully  applied. 

23d  Februaryy  1822,— Johnson,  Chancellor.— The  trustee  in 
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this  cise  having  died,  Jlfr.  Jeremiah  Booths  the  puidiaser  of  the 
propertj,  is  authorized  to  pay  off  the  claim  of  Victoria  Vimcendiere^ 
as  stated  in  this  account,  in  part  of  the  purchase  money  for  the 
property  purchased  of  the  trustee. 


On  the  6th  of  July,  1825,  Ann  Jordan^  by  her  petition,  stated, 
that  there  was  still  due  to  her  and  her  brother,  as  the  heirs  of  the 
intestate,  a  large  amount  of  the  proceeds  of  the  sale  of  his  real 
estate ;  that  certain  bonds  which  had  been  given  by  the  purchaser 
for  the  payment  of  the  purchase  money  bad  been  withdrawn  from 
ibis  court  and  were  not  then  paid ;  that  the  trustee  Jamez  Cook 
was  dead,  and  administration  upon  his  personal  estate  had  been 
granted  to  Henry  O.  Oamer;  that  the  purchaser  Jernmah  Booth 
also  was  dead,  leaving  an  only  child,  a  daughter,  bis  heir,  who  had 
since  married  John  LUtDelliny  who  was  the  administrator  on  the 
said  BootVs  personal  estate ;  and  that  the  purchase  money  had  not 
been  paid.     Whereupon  she  prayed  for  relief,  &c. 

6th  JtUi/y  1825. — Bland,  Chancellor. — Ordered^  that  Henry  0« 
(xomer,  the  administrator  of  James  Cook,  deceased,  on  or  before  the 
15th  day  of  August  next,  bring  into  court  the  bonds,  taken  by  his 
intestate,  for  the  purchase  money;  and  account  for  all  moneys 
which  may  have  been  received  by  his  intestate  as  trustee,  or  which 
may  have  come  to  his  hands ;  or  shew  cause.  And  it  is  further 
Ordered^  that  John  LleweUin  and  Mary  his  wife,  upon  oath,  answer 
and  say  how  much  of  the  purchase  money  remained  unpaid  in  the 
life-time  of  the  said  Jeremiah  Booths  and  how  much  yet  remains 
unpaid ;  and  that  they  bring  into  court  that  which  is  still  due  on  or 
before  the  15th  day  of  August  next ;  or  shew  cause.  Provided 
Aat  a  copy  of  this' order,  together  with  a  copy  of  the  said  petition, 
be  served  on  the  said  Gamer ^  and  on  LlewelUn  and  wife  on  or  be- 
fore the  20th  instant. 

To  this  order  Gamer  made  answer  on  oath,  as  required,  by  re- 
turning two  of  the  bonds  given  by  the  purchaser  which  had  not 
been  paid ;  and  by  filing  a  copy  of  an  account  taken  from  his  in- 
testate's books  shewing  a  balance  of  $11  69  due  to  him  as  trustee. 

After  which  the  defendants  Ann  Jordan  and  Richard  Jordan  by 
their  petition  stated,  that  the  two  bonds  given  by  the  purchaser, 
and  lately  brought  into  court,  still  remained  unpaid ;  that  the  pur- 
chaser Jeremiah  Booth,  deceased,  had  not  left  personal  estate  suffi- 
cient to  pay  the  said  debt ;  and  that  there  was  then  no  trustee  to 
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complete  the  trust.  Whereupon  it  was  prayed,  that  a  new  trustee 
might  be  appointed ;  that  the  real  estate  wUeh  had  been  bought  bj 
the  said  Booth  might  be  re^sold  for  the  payment  of  the  balanee  of 
the  purchase  money ;  and  that  they  might  have  sudi  relief  as  the 
nature  of  their  case  required. 

3d  Jamtary,  1826.— Bland,  ChmceUor.—Orderedj  that  WXiMm 
D.  Merrick  of  Charles  county,  be  appointed  trustee  in  place  of  the 
said  J(UfM6  Cookj  deceased,  with  all  the  powers  with  which  the 
said  Cook  was  invested  by  the  decree  of  the  30th  of  June,  1810; 
and  that  he  give  bond,  £cc.  in  the  penal  sum  of  $6,000.  And  it  is 
forther  Ordered^  that  the  said  trustee  hereby  appointed  proceed  to 
make  sale  of  the  said  real  estate  according  to  the  tenns  of  the  said 
decree ;  unless  the  said  John  Uewellin  and  Mary  his  wife  skew 
good  cause  to  the  contrary  on  or  before  the  14th  day  of  Fekuary 
next.  Provided  that  a  copy  of  this  order,  together  with  a  copy  <rf 
the  said  petition,  be  served  on  the  said  LleweUin  and  wife  on  or 
before  the  17th  of  the  present  month. 


LleweUin  and  wife,  on  the  9th  of  February,  1826,  filed  their 
answer  to  this  petition,  shewing  cause  as  allowed  by  this  order,  in 
which  anewer  they  state  among  other  things,  that  their  intestate 
Booth  had  purchased  the  real  estate  as  stated ;  that  he  died  on  the 
tenth  of  November,  1824 ;  and  that  sundry  payments  had  been 
made  by  him  to  Edmund  Key^  the  guardian  of  the  petitionon  under 
the  authority  of  this  court,  and  with  the  consent  of  the  said  trustee 
Cooky  &c. 

After  which  it  was  agreed,  that  no  re-sale  was  Xo  be  made  unt3 
the  auditor  had  stated  an  account  ascertaining  the  balance  due  from 
the  estate  of  Boothy  the  former  purchaser ;  and  that  thirty  days 
thereafter  should  be  allowed  for  making  payment.  The  report  of 
the  auditor  to  be  affirmed,  as  of  course,  unless  objected  to  wi&in 
seven  days  after  notice  thereof.  Upon  this  agreement  the  case 
was,  by  an  order  of  the  14th  of  April,  1826,  referred  to  the  auditor 
to  state  an  account  accordingly. 

In  a  report,  filed  on  the  19th  of  June,  1826,  the  auditor  says, 
that  he  had  stated  the  account  therewith  returned  between  Jeremiah 
Booths  deceased,  the  purchaser,  and  estate  of  Richard  Jordan,  de- 
ceased, wherein  he  had  charged  the  said  Jeremiah  Booth  with  die 
amount  of  his  bonds  given  for  the  two  last  instalments  of  the  pur- 
chase money.  And  allowed  all  the  payments  claimed  by  the 
answer  of  John  UewelKn  and  Mary  his  wife  to  the  petition  of  Ann 
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Jordan  and  Richard  Jordan;  that  is,  No.  1,  of  #1,000,  paid  by 
Boalh  to  JEiy  on  the  15tb  of  March  1813 ;  No.  2,  of  $115,  paid  bj 
Booth  to  Key  on  the  16th  of  August,  1814;  No.  6,  of  $11,  paid 
hj  Booth  to  Key  on  the  14th  of  January,  1817,  &c.  There  ap* 
pears  due  from  Jeremiah  Booths  deceased,  a  balance  of  $2^018  98, 
with  interest  thereon  from  the  19th  of  February,  18S5»  And 
that  he  had  stated  this  account  at  the  instance  of  the  solicitor  of 
UetoelUn  and  wife  from  the  exhibits  filed  with  their  answer,  subject 
to  any  exertions  that  the  petitioners  might  file  to  any  of  the  credits^ 

After  which  an  agreement  was  filed  in  the  following  woids,  to 
wit :  ^It  is  agreed  in  this  case,  that  the  account  and  report  filed  by 
the  auditor,  on  the  19th  of  June,  1826,  be  ratified  and  confirmed 
as  reported ;  and  that  the  land  mentioned  in  the  proceedings  be 
sold  under  the  decree  of  this  court  for  the  payment  of  the  balance 
due  by  the  estate  of  Jeremiah  Booth  to  the  estate  of  Richard  Jordan, 
to  wit,  the  snm  of  |2,018  93,  with  interest  from  the  19th  day  of 
Februaiy,  1825,  and  costs ;  upon  the  following  terms,  to  wit,  onf* 
fourth  cash,  the  residue  in  three  equal  annual  instalments,  with 
interest  from  the  day  of  sale ;  Provided,  ncTertheless,  that  no  salt 
shall  be  made  of  the  said  premises  before  the  first  day  of  Septem* 
ber,  eighteen  hundred  and  twenty-seven.  It  is  fiirther  agreed,  that 
there  shall  be  no  appeal  on  either  side.  And  it  is  further  agreed| 
that  if  a  sale  should  be  made  under  this  agreement,  if  it  should  be 
made  appear  to  the  satisfaction  of  the  Chancellor,  that  there  are 
other  moneys  due  to  the  heirs  of  Richard  Jordan  firom  the  estate  of 
the  said  Jeremiah  Booihy  that  then,  and  in  that  case,  the  proceeds 
of  the  said  sale  shall  be  applied  to  the  payment  thereof,  as  well  as 
to  the  before  mentioned  sum  of  $2,018  93,  with  interest  and  costs; 
provided  there  are  no  other  claims  against  the  estate  of  the  said 
Jeremiah  Booth  entitled  to  a  preference,  or  participation  in  the  fund.' 

2l$tMarchf  1827. — ^Blano,  Chancellor. — Ordered,  that  in  pur- 
suance of  the  foregoing  agreement,  the  account  heretofore  mado 
and  reported  by  the  auditor  be  ratified  and  confirmed ;  and  that 
unless  the  respondents  pay  to  the  petitioners  the  sum  of  $2,018  93» 
with  interest  thereon  from  the  19th  day  of  February,  1825,  and 
costs ;  that  WilUam  D.  Merrick^  the  trustee  heretofore  appointed 
for  that  purpose,  proceed  to  make  sale  of  the  said  premises  pursu* 
ant  to  the  said  agreement. 


On  the  13th  of  August,  1827,  the  auditor  reported  a  statement 
which  he  says  was  prepared  at  the  instance  of  the  solicitorfer  the 
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purpose  of  ascertaining  the  interests  of  Ann  Jordan  and  Richard 
'Jordan  in  the  balance  heretofore  reported  to  be  due  from  Jeremiah 
Booihj  deceased,  to  the  estate  of  Richard  Jordan^  deceased.  The 
moneys  paid  to  the  trustee  and  to  Edmund  Key^  as  guardian  t» 
Richard  and  Arm  Jordan^  are  excluded  from  this  statement.  It  is 
impossible  to  ascertain  the  proportions  in  which  these  persons  were 
respectively  benefited.  The  sums  so  paid  were  legally  applicable 
to  their  use  in  equal  moieties,  and  it  is  presumed  were  so  applied. 

Under  the  order  of  the  21st  of  March,  1827,  the  trustee  Merrick 
reported,  that  he  had,  on  the  15th  of  October,  1827,  sold  the  said 
tract  of  land  called  Brambly,  containing  397|  acres,  with  a  smiJl  lot 
of  land  contiguous  thereto  on  which  was  an  old  tobacco  warehousey 
to  Joseph  Stone  for  the  sum  of  $6,958  75,  which  sale,  after  the 
usual  order  ntri,  was  absolutely  confirmed  on  the  17th  of  March, 
1829. 

-  On  the  19th  of  March,  1828,  Joieph  Stone  and  Mexander  JIfe* 
WOiiams  by  their  petition,  in  behalf  of  themselves  and  the  other 
creditors  of  Jeremiah  Boothy  deceased,  stated,  that  they  had  ob- 
tained a  judgment  in  St.  Mary's  County  Court,  which  was  affirmed 
by  the  Court  of  Appeals  at  June  term,  1825,  against  a  certain 
James  Walker  and  the  said  Jeremiah  Booths  since  deceased,  intes- 
tate, leaving  the  said  Mary  UeweUin^  widow  of  the  said  John 
lAewdlin^  now  deceased,  his  only  child  and  heir,  for  the  sum  of 
$6,433  39  debt,  $13,000  damages,  $5  6}  costs  on  the  original 
judgment,  $5  53)  costs  on  the  fiat  on  the  scire  facias  and  costs, 
to  be  released  on  payment  of  $6,433  39,  with  interest  from  the  13th 
of  July,  1822,  until  paid,  and  the  above  costs;  subject  to  certain 
credits  thereon  given,  as  appears  by  a  copy  of  the  said  judgment 
therewith  exhibited.  That  James  Walker^  the  surviving  defendant, 
was  insolvent ;  and  that  the  said  Jeremiah  Boothh^d  died  insolvent, 
and  without  leaving  personal  estate  sufficient  for  the  payment  of 
his  debts.  And  that  there  was  yet  a  very  large  sum  of  money  doe 
fo  these  petitioners  after  allowing  all  credits.  And  they  had  an 
equitable  lien  upon  the  equitable  interest  of  the  said  Jeremiah  Booths 
deceased,  in  the  real  estate  re-sold  as  aforesaid;  and  upon  the 
balance  of  the  purchase  money  arising  therefrom,  for  the  payment 
Of  their  claim.  Whereupon  they  prayed,  that  the  balance  of  the 
said  purchase  money  might  be  applied  to  the  satisfaction  of  their 
claim,  and  for  general  relief. 

9id  Marchj  1828. — Bland,  Chancellor.—Orderedy  that  a  copy 
4f  this  order,  together  with  a  copy  of  the  said  petition,  be  served 
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pn  tbe  said  JMory  Ibu^eJ/m,  on  or  before  the  19tb  day  of  May  iitxti 
to  the  end  that  she  may  shew  cause,  if  aoy  she  hath,  why  the  said 
surplus  should  not  be  applied,  as  prayed,  to  the  satisfaction  of  the 
just  debts  of  the  said  Jeremiah  Boothy  deceased.  And  it  is  further 
Ordered^  that  the  said  trustee,  by  a  publication  of  this  order,  to  be 
inserted  in  some  newspaper  twice  a  week  for  three  succesisiTH 
weeks  before  the  19th  day  of  April  next,  give  notice  to  the  crediF 
tors  of  Jeremiah  Booihy  deceased,  to  file  the  vouchers  of  their 
daims  in  the  Chancery  oflSce,  on  or  before  the  tenth  day  of  July 
next. 

On  the  20th  of  March,  1828,  Richard  H.  Lee  and  Ann  his  wife, 
formerly  ^nn  Jordan^  and  Richard  Jordan^  by  their  petition,  stated^ 
that  when  the  sale  of  the  24th  of  September,  1810,  was  made  of 
the  real  estate  of  their  father  Richard  Jordan^  deceased,  they  were 
infants,  and  JSdmund  Key  was  then  their  duly  constituted  guar- 
dian, and  as  such  received  from  the  said  trustees,  who  made  that 
sale,  and  from  the  said  Booths  the  purchaser,  under  the  order  of 
this  court,  out  of  the  proceeds,  and  on  account  of  the  said  sale, 
the  sum  of  $3,972  07,  of  which  this  petitioner  ^nn  received  fron^ 
the  said  Kof  only  $167  03;  and  this  petitioner  Richard  only 
|388  22,  making  together  but  $555  25,  leaving  still  due  to  them> 
from  the  said  Key,  the  sum  of  $3,416  82,  exclusive  of  interest ; 
that  the  said  Booth  was  one  of  the  sureties  in  the  bond  given  by 
the  said  Key  as  guardian  of  the  petitioners ;  and  being  so  liable, 
until  that  amount  was  fully  satisfied,  said  Booth  could  never  have 
obtained  a  legal  title  to  said  real  estate ;  and  that  therefore,  it  was 
still  a  lien,  and  must  operate  as  such  upon  the  proceeds  of  said 
sale  made  by  the  trustee  Merrick ;  or  at  any  rate,  that  for  such 
amount  the  petitioners  were  entitled  to  come  in  equally  with  all 
other  creditors  of  every  description  upon  the  said  proceeds.  That 
the  said  Key^  for  some  years  past  had  been,  and  still  was  wholly 
insolvent;  and  had  obtained  the  benefit  of  the  insolvent  laws 
since  his  receipt  of  the  said  sums  of  money.  That  since  the 
said  order  for  a  re-sale,  the  petitioner  Ann  married  the  petitioner 
Richard  H.  Lee.  Whereupon  the  petitioners  prayed  to  have  the 
benefit  of  the  answer  of  the  said  Edmund  Key^  and  that  a  subpoena 
might  be  directed  to  him ;  and  that  they  might  have  such  other 
and  further  relief  as  the  nature  of  their  case  might  require.  Upon 
which  a  svbpcena  was  issued  accordingly. 

The  auditor,  on  the  18th  of  March,  1829,  made  a  report  in 
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which  he  represented  that  he  had,  from  his  statement  of  flie  13tt 
cf  August,  1827,  stated  the  claims  of  the  two  heirs  of  Rithard 
Jordany  deceased,  shewing  a  balance,  including  interest  up  to  the 
date  of  the  present  report,  of  f  1,630  66,  due  to  Lee  and  wife  a» 
claim  No.  1 ;  and  $399  91  still  due  to  Richard  Jordany  the  other 
heir,  as  claim  No.  2 ;  which  sum  awarded  to  Richard  was  claimed 
by  T%omas  W,  Harris  and  the  said  John  Uewelliny  as  his  as- 
signees. That  on  the  claim  of  Stone  and  McWiUiamSy  No.  3, 
which  was  on  a  judgment  recovered  against  the  said  Jeremiah 
Boothy  deceased,  and  a  certain  James  WaUcery  there  was  due,  in-' 
eluding  interest  up  to  the  15th  day  of  October,  1827,  the  day  of 
the  sale  by  the  trustee  Merricky  the  sum  of  $5,764  98 ;  but  there 
being  no  proof  of  the  insolvency  of  Walkery  only  one  moiety 
thereof  was  allowed  out  of  Soothes  estate.  And  that  of  the 
amount  claimed  by  the  petitioners  Lee  and  wife  and  Richard 
Jordan,  of  $1,000  paid  by  the  said  Booth  on  the  15th  of  March, 
1813;  $115  paid  by  the  said  Booth  on  the  15th  of  August, 
1814;  and  $11  paid  by  the  said  Booth  on  the  14th  of  Januaiy, 
1814 ;  and  $430  66  paid  by  the  late  trustee  Cook  on  the  13th  of 
January,  1819,  afler  giving  the  admitted  credits,  there  remained  a 
balance,  including  interest,  of  $1,718  64,  as  having  been  paid  to 
the  said  Edmund  Keyy  their  guardian,  for  whom  the  said  Booth 
was  surety,  there  was  no  proof;  and  that,  if  there  \pere,  it  ought 
to  be  postponed  to  the  claim  No.  3. 

Immediately  after  which,  on  the  same  day,  an  agreement  was 
filed  in  the  following  words,  to  toit :  *It  is  admitted,  that  Jeremiah 
Boothy  the  deceased,  was  one  of  the  securities  upon  the  bond  exe- 
cuted by  Edmund  Keyy  as  guardian  of  the  petitioners  Richard 
Jordan  and  ^nn  Lee;  that  said  Key  was  duly  appointed  and 
qualified  as  guardian  of  said  petitioners ;  that  the  payments  ap- 
pearing to  have  been  made  to  him  out  of  the  proceeds  of  the  first 
sale  of  the  land  in  the  proceedings  mentioned  by  the  auditor^s 
report  and  account,  this  day  filed,  were  made  to  him  while  he  was 
such  guardian ;  and  that  only  such  part  thereof  was  paid  by  him 
to,  or  for  the  said  petitioners,  as  is  credited  in  said  account ;  and 
that  the  said  Key  is  and  was,  at  the  time  of  the  re-sale  of  said  pro* 
perty,  wholly  insolvent.  It  is  also  admitted,  that  the  petitioner 
Ann  is  the  wife  of  the  petitioner  Richard  H.  Lee? 

By  agreement  the  auditor,  on  the  17th  of  July,  1829^  stated  and 
reported  an  account  awarding  to  Thomas  W,  Harris  $118  15,  and 
to  WUliam  H.  Phwdeny  administrator  of  John  Uewelliny  deceased. 
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IfSSl  76,  as  assignees  of  Richard  Jordan,  being  the  full  amount 
doe  him,  as  heir,  for  his  share  of  the  purchase  money,  as  stated  by 
the  auditor's  report  of  the  18th  of  March,  1829.  And  on  the  31st 
ttf  July,  1829,  the  auditor  made  another  statement,  in  conformity 
thereto,  awarding,  as  before,  $1,630  66  to  Lee  and  wife,  as  their 
share  of  the  before  mentioned  admitted  balance  of  the  purchase 
money,  leaving  the  sum  of  $4,609  58  of  the  proceeds  of  the  sale 
made  by  the  trustee  Merrick,  unappropriated.  Which  report  was, 
by  an  order  of  the  30th  of  September,  1829,  confirmed,  and  the 
proceeds  directed  to  be  applied  accordingly. 

Stone  ^  Mc  Williams,  by  their  petition,  asked  leave  to  take 
testimony  in  support  of  their  claim  against  the  estate  of  Jeremiah 
Booth,  deceased,  for  its  whole  amount,  by  proving  the  insolvency 
of  Walker,  &c.  Which  leave,  by  an  order  of  the  24th  of  June, 
1830,  was  granted  as  prayed ;  and  testimony  was  accordingly 
taken  and  filed  proving  the  insolvency  of  Walker. 

After  which  the  petitioners  Lee  and  wife  and  Richard  Jordan, 
excepted  to  the  auditor^s  report  of  the  I8th  of  March,  1829.  1. 
Because  they  were  entitled  to  be  preferred  to  the  amount  of  their 
claim  over  the  other  creditors.  2.  Because,  if  not  entitled  to  be 
preferred,  they  were  to  come  in  equally  for  it  with  such  creditors. 
3.  Because  they  were  therein  charged  with  the  sum  of  $555  25, 
as  if  the  same  were  admitted  by  their  petition  to  be  an  amount 
received  by  them  in  addition  to  the  amount  already  charged  to 
them,  or  credited  to  Jeremiah  Booth  in  the  auditor's  account  filed 
on  the  19th  of  June,  1826,  and  otherwise  charged  to  them  in  the 
accounts  and  proceedings  in  this  case;  while,  in  fact,  the  said  sum 
of  $555  25  is  the  aggregate  of  items  marked  in  said  account  filed 
on  the  19th  of  June,  1826,  No.  3, 4,  5, 6, 7, 8  and  12 ;  and  in  that 
account  accordingly  credited  to  the  said  Booth;  the  items  No.  5, 
f  11,  and  No.  7,  $157  03,  being  those  assumed  by  ^nn  the  peti- 
tioner, in  her  said  petition  as  received  by,  and  paid  for  her  sepa- 
rate account,  in  all  $167  03;  and  items  No.  3,  $98;  No.  4, 
$40  15;  No.  6,  ^134  91 ;  No.  8,  $50;  and  No.  12,  $65,  being 
in  like  manner  there  so  assumed  by  the  petitioner  Richard;  being 
in  all  $388  22 ;  as  these  respective  totals  are  apportioned  in  said 
petition.  And  4.  Because  the  said  Booth  is  not  charged  with  the 
further  sum  of  $219,  part  of  the  commission  of  James  Cook,  the 
trustee,  which  sum  said  Cook,  in  his  account  reported  by  him  on 
the  13th  of  February,  1819,  to  the  court,  declares  he  paid  over  to 
dke  guardian  of  the  petitioners,  Edmund  Key,  for  their  use.    The 
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petitioners  accordingly  insist,  that  said  sum  be  charged  with  inle^ 
rest  thereon  from  the  31st  December,  1812. 

18th  January^  1831. — Bland,  Chancellor. — The  exceptions  to 
the  auditor's  report  standing  ready  for  hearing,  and  the  solicitoni 
of  the  parties  having  been  fully  heard,  the  proceedings  were  read 
and  considered. 

Before  we  proceed  it  may  be  well  to  take  a  retrospective  view 
of  the  proceedings  in  this  case  to  see  how  the  present  litigants, 
by  the  consequences  of,  and  the  allowable  ingraftments  upon  the 
original  suit,  have  come  in,  or  been  brought  before  the  court,  in 
order,  that  we  may  the  more  clearly  understand  the  relative  posi- 
tions which  they  hold,  and  the  nature  of  the  present  controversy. 

The  original  bill  was  filed  by  a  creditor  in  behalf  of  himself  and 
the  other  creditors  of  Richard  Jordan^  deceased,  to  have  his  real 
estate  sold  for  the  payment  of  his  debts.  That  real  estate  was 
sold  accordingly.  Sundry  other  creditors  came  in,  and  established 
their  claims,  and  a  distribution  of  the  proceeds  of  that  sale,  so  far 
as  was  necessary  to  satisfy  all  those  creditors,  has  been  made 
among  them.  The  original  bill,  as  to  them,  has  performed  iti^ 
office ;  and  the  suit,  as  to  the  original  plaintiff  and  all  others  who. 
became  associated  with  him,  for  a  similar  purpose,  has  been  thus 
brought  to  a  final  conclusion. 

It  appears,  however,  by  the  order  of  the  23d  of  February,  1822, 
that  although  the  proceeds  of  sale  were  amply  sufficient  to  pay  all 
the  creditors ;  yet,  as  all  the  moneys  which  had  been  brought  into, 
court,  by  the  trustee,  had  been  applied  as  directed;  it  became 
necessary  to  authorize  the  purchaser  to  pay  the  last  of  the  claims 
which  had  been  brought  in  and  established ;  because  of  the  trus- 
tee's being  then  dead.  It  being  deemed  safe  and  convenient  upon 
that,  as  on  former  occasions,  to  authorize  a  payment  directly  from 
the  purchaser  to  a  creditor,  or  party,  or  even  the  assignment  to  a 
creditor,  or  party  of  the  purchasers'  bonds,  without  requiring  the 
proceeds  to  be  collected  by  and  passed  through  the  hands  of  a 
trustee  in  payment,  (a) 

But  before  the  original  cause  of  suit  had  been  thus  brought  to  a 
conclusion  by  the  payment  of  all  the  debts  of  the  intestate  Jordan^ 
the  trustee  having  died,  and  there  appearing  to  be  a  large  amount 
of  the  purchase  money  still  remaining  unpaid,  to  be  collected  and 
passed  over  to  the  then  infant,  now  adult,  heirs  of  the  deceased 

0 

(«)  Spurrier  v.  Spurrier,  1  Bland,  476;  Kiltj  v.  Quyno,  ante  212. 
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'debtor ;  and  it  also  appearing,  that  the  guardian  of  the  infant  heire 
had  come  in,  and  asked  to  have  the  surplus  paid  to  him ;  that  a 
laige  sum  had  been  ordered  to  be  paid  to  him ;  and  that  Boath^ 
ttie  purchaser,  was  then  dead,  it  became  necessary  to  ascertain  the 
amount  of  the  purchase  money  then  due  ;  and  also  from  whom  it 
was  to  be  collected. 

Considering  a  trustee,  appointed  to  make  a  sale  under  a  decree, 
as  an  officer  or  agent  of  the  court,  bound  by  the  terms  and  manner 
of  his  appointment,  to  obey  its  orders ;  and  to  hold  himself  ready 
to  account  at  all  times  and  immediately  when  called  on ;  and  hold- 
ing, on  the  death  of  such  a  trustee,  that  his  responsibility,  so  far 
as  regards  any  property  which  may  have  come  to  his  hands,  in 
virtue  of  the  trust  reposed  in  him,  devolves  upon  his  personal 
representatives;  the  court  deemed  it  to  be  entirely  within  the 
scope  of  its  powers ;  and  also  to  be  most  beneficial  for  all  con- 
cerned to  proceed  in  a  summary  way  against  the  administrator  of 
this  deceased  trustee.  (()  Accordingly,  upon  an  order  to  shew 
cause,  Henry  6.  Oamerj  the  administrator  of  the  trustee  James 
Cooky  deceased,  without  objecting  to  the  legality  of  such  a  mode 
of  proceeding,  as  indeed  he  could  not,  answered  so  fully  as  to 
shew,  admitting  the  truth  of  the  circumstances  set  forth  by  him, 
that  his  intestate  had  fully  discharged  his  duty  in  all  respects ;  and 
the  truth  of  his  answer  not  having  been  controverted,  the  proceed- 
ings  against  him  were  thus,  at  once,  brought  to  a  close ;  and  he 
too  was  thus  discharged  from  all  concern  with  any  further  pro- 
ceedings in  the  case. 

But  on  its  being  also  alleged  by  the  heirs  of  the  intestate  Jordan^ 
that  there  was  a  large  amount  of  the  purchase  money  unpaid ;  it 
was  found  that  the  court  could  not  deliver  itself  of  the  property 
which  it  had  undertaken  to  administer,  without  calling  on  the  pur- 
chaser to  pay  what  remained  due ;  and  on  his  failing  to  do  so,  to 
proceed  against  him.  According  to  the  principles  of  the  English 
adjudications  there  could  be  no  doubt,  that  the  purchaser  himself 
might,  by  a  summary  proceeding,  at  the  instance  of  any  one  inte* 
rested,  be  compelled  to  comply  with  his  contract,  and  pay  the 
purchase  money.  This  court,  it  was  confidently  believed,  might, 
upon  similar  principles,  proceed  in  a  like  summary  manner  to  en- 
force the  payment  of  the  purchase  money,  (c)    And  it  could  have 

(6)  Winiftmson  v.  Wilson,  1  Bland,  486;  Gilb.  Execu.  17.— (c)  Andrewf  r. 
Scotton,  2  Bland,  629;  Caiamajor  v.  Strode,  1  Cond.  Cha.  Rep.  196. 
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had  no  hesitation,  at  the  instance  of  any  one  interested,  so  to  havt 
proceeded  against  the  purchaser  JeremicJi  Booth  himself;  but  he 
was  dead.  His  liability,  however,  it  was  obvious,  had,  in  this 
respect,  devolved  upon  his  representatives,  so  far  as  they  had 
assets.  And  therefore,  an  order  was  passed,  calling  on  his  heir 
and  administrator  to  pay  the  balance  of  the  purchase  money,  or 
shew  cause.  John  LUvoeUin  and  wife  accordingly,  among  other 
things,  shewed  for  cause,  that  the  deceased  purchaser  Booth  had, 
as  they  alleged,  under  the  authority  of  the  court,  and  with  the 
consent  of  the  trustee,  made  sundry  payments  to  the  trustee,  and 
also  to  Edmund  Key^  the  guardian  of  the  infant  heirs,  leaving  a 
balance  still  due,  &c.  Whereupon  it  was  agreed  and  adjudged, 
that  no  more  than  $2,018  93  of  the  purchase  money  then  remained 
due.  There  was  no  doubt,  that  the  court,  as  the  vendor,  for  the 
benefit  of  all  concerned,  to  the  extent  of  the  purchase  money  un- 
paid, held  an  equitable  lien  upon  the  estate  sdd  to  Booth;  and 
there  was  no  doubt,  that  in  virtue  of  that  equitable  lien  a  re*sale 
of  the  estate  might  be  made  for  the  payment  of  the  purchase 
money.  Upon  those  grounds  therefore,  the  trustee  Merrick  was 
appointed ;  and  a  re-sale  was  ordered  and  made  accordingly. 

Thus,  by  a  consequence  of  the  original  suit,  a  new  contro- 
versy arose,  after  the  original  plaintiff  had  been  satisfied,  and  had 
departed  from  the  case,  between  the  original  defendants,  now 
placed  in  the  position  of  plaintiffs  against  the  representatives  of 
the  deceased  purchaser  as  defendants.  This  new  controversy,  as 
regarded  the  balance  of  the  purchase  money,  admitted  to  be  doe, 
was,  by  its  payment,  in  that  particular,  terminated ;  and  the  case, 
in  that  req>ect  also,  finally  brought  to  a  close. 

The  heirs  of  Richard  Jordan^  deceased,  had,  however,  by  their 
petition  alleged,  that  a  large  amount  of  the  purchase  money  had, 
during  their  infancy,  under  the  order  of  the  court,  been  paid  to 
Edmund  Key^  their  guardian,  by  the  trustee  Cook^  and  by  the  pur* 
chaser  Booths  and  been  wasted  by  the  said  JKey,  who  had  thereafter 
become  and  then  was  insolvent;  and  that  Booths  the  purchaser, 
having  been  bound,  in  a  guardian's  bond,  as  one  of  his  sureties, 
they  had  a  lien  upon  Boothia  estate  for  the  amount  so  paid  to  and 
wasted  by  £ep.  Therefore,  as  Key  was,  as  they  alleged,  no  party 
to  these  proceedings,  they  prayed,  that  he  might  be  summoned  am 
such,  that  they  might  have  the  benefit  of  his  answer.  It  being  a 
general  rule,  that  all  co-obligors  must  be  made  parties,  it  seemed 
to  have  been  conceived  to  be  proper  thus  to  ask  to  have  iEey 
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brottgit  beTore  tb^  coort.  But,  admitting,  thftt  he  bad  not  by  his 
petition  to  hare  the  proceeds  paid  to  him  submitted  to  be  treated 
as  a  party,  as  a  co-obligor  who  is  insolvent  need  not  be  made  a 
party;  JSjy,  who  was  alleged  and  shewn  to  be  so,  was  not  a 
necessary  party;  since  no  decree  against  him  could  be  of  any 
araO;  and  his  answer,  as  such,  could  not  be  read  against  any 
other  party.  Consequently,  all  further  proceedings  against  him 
being  useless,  the  case  as  to  him  also  was  thus  brought  to  a  final 
dose. 

But  SiMs  4r  McWUUams,  by  their  petition,  stated  that  they 
were  judgment  creditors  of  Jeremiah  Booths  deceased,  who  had 
died  without  leaving  personal  estate  sufficient  to  pay  his  debts ;  or 
any  other  real  estate  than  that  which  had  been  sold  under  the  de- 
cree in  this  case,  leaving  a  large  surplus  of  the  proceeds  of  sale 
still  undisposed  of;  and  that  his  administrator  John  UewMtn^  was 
dead,  leaving  a  widow  Jlfory,  who  was  the  daughter  and  only  heir 
of  Booth.  This  new  cause  of  complaint,  thus  ingrafted  by  this 
petition  upon  the  remaining  stock  of  this  case,  gave  to  it  an  en- 
tirely new  character,  and  converted  it  into  a  creditor's  suit  against 
the  heir  of  Jeremiah  Booths  deceased. 

As  regards  the  claim  of  Stone  Sf  Mt  Tfifiiams,  as  here  presented 
in  conflict  widi  that  of  the  heirs  of  Rkhard  Jordan^  deceased,  there 
can  be-  no  occasion,  at  present,  to  notice  the  heir  of  Booth;  and 
the  case,  as  to  her,  may,  so  far  as  regards  the  question  now  to  be 
determined,  be  considered  as  finally  closed ;  since  it  has  been 
thus,  in  fact,  reduced  to  a  mere  contest  between  these  two  rival 
creditors  of  Jeremiah  Booths  deceased,  arising  out  of  their  respec- 
tive claims  to  a  preference  of  satisfaction  out  of  the  surplus  of  the 
proceeds  of  the  sale  of  his  real  estate. 

It  has  been  urged,  that  Jeremiah  Booth  had  at  no  time,  during 
his  life,  any  thing  more  than  a  mere  imperfect  right  or  equitable 
interest  in  the  real  estate  from  the  sale  of  which  this  surplus  has 
arisen ;  and  that  his  estate  was  not  one  upon  which  the  judgment 
of  Stone  4r  McWUUama  could  give  them  a  lien. 

This  objection  points  to  a  portion  of  our  law  of  a  most  impor« 
tant  bearing,  and  of  frequent  application ;  and  yet  is  one  which 
has  not,  that  I  know  of,  been  any  where  carefully  examined  and 
considered.  I  shall,  therefore,  avail  myself  of  this  occasion  to 
take  a  more  comprehensive  view  of  the  subject  than  might  other- 
wise have  been  deemed  necessary  for  the  determination  of  this 
case. 

38  V.3 
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Aecprdifig  to  th/^  law  of  Sogland,  a  judgmtot  oi  9  court  •£ 
common  law  operates  as  a  general  lien  upon  all  tbe  real  estate  of 
tb^  defendant,  which  may  be  taken  in  ezepptipn  and  so)d|  or  deli- 
yered  under  an  ekgiij  or  extended  by  a  statute  merghant  or  stMute 
Qt^pla  for  the  satisfaction  of  si^ch  judgment  orgrecopiisance.  This 
licA  is  not  the  result  of  any  principle  of  the  common  If^w  appUca- 
)»le  indiscriminately  to  all  judgments  in  favour  of  a  creditor ;  but 
afises  pfit  of  th^  liability  of  the  real  estate  to  be  taken  in  execu- 
tion and  sold  at  the  common  law,  or  out  of  the  statutes  that  give 
th^  ekjgiif  and  recognizances  called  statute  merch^mt  apd  statute 
staple,  by  virtue  of  which  the  lands  of  the  debtor  were  generally 
made  liable  to  be  sold,  delivered,  or  extended ;  (d)  and  altboi9g|i 
only  a  moiety  of  the  land  could  be  taken  «^)der  an  degit;  jet  (be 
lien  is  general  an(|  comprehends  all  the  lands  held  by  the  debtoi, 
as  well  those  which  be  bad  at  the  time  of  enteriqg  up  the  judg- 
ji^^t  as  those  which  he  may  have  subsequently  acquired.  Apd 
this  lien  fastens  upon  the  real  estate  on  the  day  the  judgmept  is 
xeodered.  (e)  This  judgment  lien  is  a  uniform  consequence  of  the 
real  estate  being  liable  to  be  taken  ^d  extended  under  an  execu- 
tion issuing  upon  such  judgment.  Wherever  then  such  a  UabUity 
exists,  ^e  lien  arises  a9  the  cppstant  incident  of  such  a  judgment ; 
and  where  the  property  cannot  be  taken  in  execution^  there  is  mi 
lifn.  It  will,  therefore,  be  sufficient  in  this,  or  any  similar  case, 
to  shew  the  liability  of  the  real  estate  to  be. so  taken  in  execution, 
\o  establish  the  existenco  of  the  lien.  (/) 

The  lien  upop  ^  real  estate,  which  is  incident  to  a  judgment 
against  its  owner,  extends  no  further  than  to  cover  the  whole  of 
that  right  which  he  hi^oself  might  h^ve  voluntarily  transferred  to 
his  creditor  in  satisfaction  of  his  debt;  its  operation  is  iilwajs 
limited  by  the  extent  of  the  debtor's  power  pf  alienation.  The 
alienation  of  lands  is  either  voluntaiy,  as  by  deed  i/nf€r  vivos,  or 
by  la^t  will  and  test%m^t ;  or  it  is  involuntary  as  by  attachment 
of  law. 

During  the  existenpe  of  the  feudal  system,  all  kinds  o{  aliena- 
tion by  the  feudatory  -^ere  prohibited,  because  of  their  being  con- 
trary to  the  tenor  of  the  grant.     The  tenant  could  not  will  or 


•«  • 


(4)  lS£d.l,c.l8;  UU.l;  IS  Ed.  1,  itst  S ;  27  Ed.  S,  c.  9  tad  • ;  SSEd.a, 
c.  7;  2a  Hen .  a,  c.  6 ;  Forum  Rom.  67.— <f)  2  laat.  469 ;  Oilb.  Execu.  87 ;  Oilb.  Court 
of  Excbeq.  98 ;  Jefferson  v.  Morton,  2  Saund.  6 ;  (7DderbiU  v.  Devereux,  2  Saand. 
69,  7i.^(/)  Powel  Mortg.  266,  n.  K.,  278,  n.  O.;  Harris  v.  Saundivs,  H)  Oan. 
Law  Rap.  878. 


deviM  bis  hsti ;  or  in  afiy  wtiy  aieamter  it  wtth  tbt  pi(yaien(t  of 
bis  debts;  and  bence  a  Creditor  who  had  recoTored  judgm«ttt 
against  bitn,  could  not  take  H  ih  exetation  ior  the  satisfiaction 
of  hh  debt ;  so  that,  hy  the  feudal  law,  lands  were  entirely  ex- 
empted fiodi  being  taken  in  execution,  and  sold  for  the  satisfile- 
tion  of  the  d^bts  of  the  holder.  The  feudal  restrictions  upon 
Tolontary  alienations,  were  giving  way  before  the  general  spirit  of 
the  thnes,  When  the  statute  de  donis  repeated  what  the  law  of 
tenures  had  before  said,  that  the  tenor  of  the  grant  should  be  ob- 
senred ;  tod  this  created  that  pernicious  species  of  ftftered  inhe- 
ritances called  estates  tail;  which  have  also  yielded  to  public 
ottfity;  and  have  at  length ,  in  our  country,  been  almost  totaHy 
annihilated.  The  right  of  alienation  by  last  will  and  testament, 
h^  been  made  absohrte  in  almost  all  respects,  {g) 

The  restrictions  upon  involuntary  alienation  by  attachment  of 
ln#,  have  not  been  so  entirely  removed.  The  tenant  may,  in  some 
cases,  voluntarily  alien  his  estate  where  it  cannot  be  at  all,  or  to 
a  very  fimited  extent,  aflected  by  an  exectition  upotf  a  judgment 
against  him.  As  in  the  case  of  a  mere  empty  legal  estate,  the 
trust  of  which  is  possessed  by  another ;  (A)  or  in  the  instance  of 
a  tenant  in  tail,  whose  estate  has  been  saved  from  the  operation  of 
the  act  to  direct  descents ;  (t)  who  cday,  if  he  thinks  proper,  bar 
the  intail  in  the  manner  allowed  by  the  Act  of  Assembly,  and 
alien  the  estate ;  (j)  yet  if  be  neglects  or  refuses  to  dock  the  in- 
tail,  and  have  it  converted  into  a  fee  simple  in  himself,  his  credi- 
tor, who  has  obtained  a  judgment  against  him,  can  only  take  the 
estate  during  his  life,  in  satisfaction  of  his  debt;  and  after  his 
death  it  will  pass  to  the  heir  intail,  entirely  discharged  from  all  die 
debts  and  incumbrances  of  the  last  tenant  intail.  (k)  Therefore, 
although  a  judicial  lien  can  extend  no  farther,  in  any  case,  than 
the  deffendant^s  power  of  alienation ;  yet  it  is  not  in  all  respects 
co-extensive  with  it.  But  where  the  real  estate  is  devisable  by 
law,  no  disposition  can  be  made  of  it  to  the  prejudice  of  creditors ; 
and  therefore,  it  may  be  safely  affirmed,  that  a  judicial  lien  is,  in 
most  respects,  commensurate  with  the  legal  right  of  testation,  (t) 


{$)  Taylor  v.  Horde,  1  Burr.  116;  June,  ITTS,  ch.  1 ;  November,  1782,  ch.  9S; 
N«wtoa  9.  Griffith,  1 H.  &.O.  111.— (4)  Finch  9.  WiDcbelMt,  1  P.  Will.  STS ;  forth 
9.  Norfolk,  4  Mad.  503.— (t)  1S20,  ch.  ISl ;  Newton  v.  Griffith,  1  H.  &  G.  129/— 
{J )  Jane,  1778,  eh.  1 ;  November,  17S2,  ch.  28.— (ib)  Paca  v.  Forwood,  2  H.  &  McH. 
175 ;  Kidgvly  v.  HcLangblto,  S  H.  8i  McH.  220;  Laidler  ».  Young,  2  fi.  fc  J.  69.— 
(i)  8  and  4  W.  It  M.  c.  14 ;  1  Fonb.  284;  KinsitDn  o.  ClaA,  2  Atk.  204;  Bun- 
■ond  9.  Oaitiier,  8  H.  &  McH.  21S. 
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From  all  whieh  tbeae  general  principles  seem  to  foUow,  that,  at 
common  law,  lands  not  being  alienable  by  the  feudatory,  and 
therefore  not  liable  for  the  payment  of  hb  debts,  it  was  presumed, 
that  he  was  trusted  only  upon  his  personal  security;  and  the  judg" 
ment  being  in  pursuance  of  the  contract,  was  only  to  recover  a 
personal  thing;  and  the  execution  following  the  judgment  went 
only  against  the  goods ;  (m)  that  a  statutory  and  judgment  lie& 
attaches  on  no  real  estate  which  is  not  liaUe  to  be  taken  in  execu- 
tion ;  that  it  in  no  case  extmida  beyond  the  debtor's  power  of  to- 
luatary  alienation ;  and  that  it  fastens  upon  the  realty  subject  to  all 
superior  rights  and  prior  liens  by  which  that  power  of  alienation 
is  or  may  be  limited  or  restrained,  as  by  a  right  of  dower,  piior 
mortgages,  8uo.  (n) 

From  a  very  eariy  period,  it  appears  to  have  been  common  to 
lease  lands  for  years;  but  such  leases  were  originally  and  most 
usually  granted  to  mere  husbandmen,  whose  interest  was  esteemed 
of  so  little  consequence,  that  they  were  rather  considered  as  the 
bailifi  or  serrants  of  the  lord,  who  were  to  receive  and  account 
for  the  profits  at  a  settled  price,  than  as  having  any  property  of 
their  own ;  and  therefore,  they  were  not  allowed  to  have  a  freehold 
estate ;  but  their  interest,  such  as  it  was,  vested  af^er  their  deaths 
in  their  executors,  who  were  to  make  up  the  accounts  of  their 
testator  with  the  lord  and  his  creditors,  and  were  entitled  to  the 
stock  upon  the  farm.    Hence  it  grew  into  an  established  priacq)le, 
that  these  leases,  or  chattels  real,  as  they  are  called,  might  be 
taken  in  execution  and  sold  like  mere  moveables,  for  the  satisfac- 
tion of  debts,  (o) 

Here  there  is  no  leasehold  estate  in  question ;  and  therefore,  in 
speaking  of  this  judgment  lien,  my  remarks  must  be  confined  to 
freehold  estates  upon  which  such  a  lien  may  attach,  (p) 

According  to  the  ancient  law  of  England,  a  villein  being  him- 
self a  subject  of  property,  whatever  property  he  himself  acquired 
might  be  taken  and  held  by  his  owner  as  an  incident,  or  perqoi* 
site  of  his  right  of  property  in  such  villein.  Consequently,  if  an 
executor  had  a  villein  for  years,  and  the  villein  purchased  lands  in 
fee,  upon  which  the  executor  entered,  he  should  have  the  whole 
fee  simple ;  but  because  he  had  the  villein  in  autre  droit,  that  is, 
as  executor,  it  should  be  assets  in  his  hands,  {q)    This  is  a  sin- 


(»)  OUb.  Execs.  B,'^{n)  Bac.  Ato.  tit.  Dower,  O.;  Abeigavmy'i  csw,  6  Co. 
79^0)  a  Blac.  Com.  141^(p)  Powol  Mortg.  606,  t09, 611.— (tf)  Co.  Utt  117»  1S4. 
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guler  bstance  in  which  lands  held  in  fee  simple  might  become 
assets  in  the  hands  of  an  executor ;  and,  as  such,  liable,  by  the 
common  law,  to  be  taken  and  sold  for  the  payment  of  the  debts  of 
the  deceased  to  whose  estate  the  perquisite  had  accrued.  But  as 
Tiilenage  has  long  since  ceased  in  England,  this  law  has  certainly 
become  obsolete  there ;  yet  I  can  see  no  reason  why  the  same  law 
might  not  be  applied  in  Maryland  as  to  any  real  estate  which, 
might  be  conveyed  to  a  slave  with  the  consent  of  his  master,  who 
hdd  him  as  an  executor  or  administrator*  (r) 

Where  a  man  by  his  writing  obligatoiy  under  seal  bound  him-^ 
self  and  his  heirs  for  the  payment  of  a  sum  of  money  and  died^ 
leaYing  an  estate  in  lands  which  descended  to  his  heir ;  the  credi- 
tor, on  obtaining  judgment  upon  his  obligation  against  the  heir^ 
mi^t,  by  the  common  law,  not  by  any  statute,  take  in  execution 
all  the  lands  which  descended  to  the  heir ;  although  he  could  not 
have  had  execution  of  any  part  of  them  against  the  ancestor  him- 
self. This  ensued  as  a  necessary  consequence  of  allowing  the 
ancestor  to  bind  his  heir  as  well  as  himself  for  the  payment  of  a 
debt.  For,  having  given  an  action  against  the  heir,  the  creditor 
could  have  had  no  fruit  of  his  action  unless  the  lands  descended 
could  be  taken  in  execution ;  because  the  goods  and  chattels  of 
the  deceased  belong  to  his  executor  or  administrator,  and  the  lands 
only  descend  to  the  heir ;  and  neither  of  them  could  be  charged 
further  than  to  the  amount  of  the  assets  which  came  to  his  hands. 
But  if  the  obligee  sues  and  obtains  judgment  against  the  obligor^ 
in  his  life-time,  the  debt  is  placed  upon  a  new  and  a  different 
foundation  ;  and  the  claim  becomes  extinct  as  a  debt  resting  upon 
a  security  by  which  the  heir  is  bound.  The  judgment  extinguishes 
it  as  a  bond  debt,  and  discharges  the  heir.  And  therefore,  a  bond 
creditor  who  has  thus  obtained  judgment  cannot  after  the  death 
of  the  ancestor,  by  a  scire  facias y  or  in  any  other  manner  charge 
the  heir,  or  affect  the  lands  which  may  have  descended  to  him. 
Whence  it  appears,  that,  in  some  instances,  at  common  law,  a 
creditor  might  be  in  a  better  situation  before  than  after  he  had 
obtained  a  judgment  against  his  debtor,  {s) 

In  all  cases,  at  the  common  law,  if  the  party  who  should  be 

(r)  HaU  V.  MuUin,  6  H.  St  J.  190;  Cunningham  v.  Canningham,  Cas.  Conf. 
Noith  Carol.  868;  Walker  v.  Boatick,  4  Deaao.  966.— (f)  Davy  o.  Pepya,  Plow. 
489;  Sir  WiUiam  Harl)ert'9  ease,  S  Co.  12;  Drake  v.  Mitchell,  8  Eaat.  26S;  Kinaa- 
toa  V,  Clark,  2  AUe.  204 ;  Galton  «.  Hancock,  2  Atk.  428 ;  Stiletnan  9.  Ashdown,  2 
Atk.  e09;  Powel  Mortg.  698, 777. 


chsfrged  ha:d  aRerr^  the  hud,  bonajldey  hefote  any  action  brought, 
the  land  in  the  hands  of  the  purchaser  was  not  subject  to  any 
charge  or  execafion.  A  bond  is  not  ptoperly  an  incurtibrance 
upon  land;  for  it  does  not  follow  the  land  like  a  judgment.  But 
if  dn  action  of  debt  be  brought  against  the  heir  upon  the  obliga- 
tfon  of  his  ancestor,  and  the  heir  aliens  the  land  pending  the  suit ; 
yet  shall  the  land,  which  he  had  at  the  institution  of  the  Suft,  be 
dhai^ged  v  because,  the  action  was  brought  against  him  in  fes{>ect 
of  the  land.  Hence  it  appears,  that  the  common  law  ll^n  of  sc 
bond  creditor  as  against  the  heir,  relates  to  the  institution  of  the 
miit  and  fastens  on  the  land  from  that  time.  Consequently,  wh^re 
tb^re  were  two  creditors,  jf.  and  B.  of  /.  S,  whose  heir  was 
bound,  and  who  had  lands  by  descent.  And  •^.  brought  suit  and 
obtained  judgment  by  default  on  the  first  of  March,  1686,  upon 
which  he  issued  a  general  elegU  against  all  the  lahds  of  the  heir,  a 
moiety  of  which  was  delivered  to  him  accordingly.  And  B.  who 
had  instituted  his  suit  on  the  first  of  July,  1684,  and  obtained  a 
spmal  judgment  against  the  assets  confessed  by  the  heir  on  the 
first  of  September,  1686.  It  was  held,  that  although  B^s  jtldg- 
ment  was  subsequent  to  jf  5,  yet  B*s  having  relation  to  the  institu- 
tion of  the  suit,  which  was  commenced  before  •>?.  obtained  his 
judgment,  it  operated  as  a  lien  from  that  time,  and  therefore  must 
be  first  satisfied,  {t) 

Land  in  the  English  colonies  was  considered  as  partaking 
mnch  more  than  in  England  of  the  nature  of  mere  commercial 
property,  (u)  It  is  said,  that  there  are  instances  of  colonial  estates 
having  been  sold  under  the  authority  of  the  Court  of  Chancery  of 
England ;  according  to  the  law  of  which  court,  where  a  bond  or 
judgment  creditor  was  under  the  necessity  of  going  into  equity  to 
reach  the  real  estate  of  his  debtor,  he  would  not  be  compelled,  as 
at  law,  to  wait  until  he  could,  as  under  an  elegit^  obtain  satisfac- 
tion according  to  an  extended  value ;  but  the  court  would  accele- 
rate the  payment  by  ordering  a  sale  of  a  moiety  of  the  estate  or  so 
much  as  might  have  been  extended  at  law.  {w) 


(0  Co.  Lilt.  102;  Sir  WiUiam  Harbert*s,  8  Co.  12;  Gree  r.  Oliver,  Garth.  245; 
Bac.  Abr.  tit.  Execution,  I ;  2  Blac.  Com.  340,  d.  71 ;  Bull.  N.  P.  ITS ;  2  Harr.  Ent. 
O^.*— («)  Attorney-General  v.  Stewart,  2  Meriv.  15t.— -(tcr)  Roberdeati  v.  RofiB,  1 
Atk.  644;  Higgina  v.  The  York  BaildiDgs  Company,  2  Atk.  107;  Klaaetoa  ». 
Clark,  2  Atk.  206 ;  Stonehewer  v.  Thompion,  2  AUe.  441 ;  StiJenlan  v.  Aahdown*  S 
Atk.  481, 009;  8.  C.  Amb.  18;  Cartia  v.  Cortta,  2  Bro.  C.  C.  688;  Leaby  v,  Daa- 
car,  12  Cond.  Chaa.  Rep.  104. 


Befora  the  ye^r  1732,  it  W9i»  ia  general,  tru^,  that  landa  io 
Maryland  were  no  otherwiae  liable  to  be  taken  or  extended  io 
satisfaction  of  debts  than  according  to  the  law  of  England ;  and 
prior  to  that  time  there  are  many  instances  in  which  lands  were  so 
extended  by  elegit*  But  the  peculiar  circumstances  of  the  pro* 
Tince ;  the  scarcity  of  money,  and  the  small  proportion  of  personal 
to  real  estate  seem  to  have  given  rise  to  a  wish  among  the  people^ 
^at  land  should,  in  some  way,  be  made  entirely  subject  to  be 
seized  and  sold  for  the  satisfaction  of  debts.  This  general  dispo- 
sition is  indicated  by  some  principles  peculiar  to  our  law  in  rela* 
tion  to  imperfect  legal  titles ;  to  equitable  interests  in  land ;  and  to 
the  real  estates  of  deceased  debtors  which  were  established  as  a 
part  of  01^  code  antecedent  to  that  period. 

In  that  interval  of  time  between  the  designation  of  a  tract  of 
land,  by  a  specification  o{  a  special  warrant  or  otherwise,  and  the 
obtaining  of  a  patent  for  it,  the  purchaser  was  considered  as  the 
holder  of  an  inchoate  legal  title,  a  perfectible  legal  interest  regarded 
as  a  sort  of  chattel  real,  which  upon  being  completed  by  a  patent 
was  deemed  a  legal  title,  from  the  date  of  such  designation,  to  all 
intents  and  purposes.  So  long  as  the  right  remained  as  a  chattel 
>feal  it  waS|  like  all  other  chattels,  liable  to  be  taken  in  execution 
a^c]  sold  &r  the  satisfaction  of  debts ;  but  a  patent,  by  perfecting 
the  legal  title,  immediately  removed  it  beyond  the  reach  of  credi- 
tors in  that  way.  To  prevent  this  any  creditor  was  allowed  to  file 
a  caveat  in  the  Land  Office  fcMr  the  express  purpose  of  stopping  a 
patent,  and  so  continuing  the  inter^t  as  a  chattel  real,  and  keep* 
ing  it  within  reach  of  his  remedies.  But  this  imperfect  legal  title, 
although  deemed  a  chattel  real  for  the  benefit  of  creditors,  was,  ia 
all  other  respects,  considered  as  real  estate;  and  as  such  descended 
to  his  heirs,  and  did  not  pass  into  the  hands  of  the  executor  or 
administrator.  Yet  where  the  debtor  himself,  not  having,  during: 
his  Ufe-time,  perfected  his  tide,  had  died  without  heirs,  a  patent 
was  directed  to  be  issued  to  his  executor  or  administrator  to  be 
treated  as  assets  for  the  satisfaction  of  his  debts  and  legacies. 
These  were  the  settled  rules  of  law  with  regard  to  any  specified 
tract  of  land  for  which  an  individual  had  obtained  from  the  Lord 
Proprietary  an  imperfect  legal  title  short  of  a  patent,  {x) 

But  such  a  peculiar  chattel  real,  as  it  was  called,  must  not  be 
confounded  with  a  mere  common  warrant,  before  it  had  been  laid 

(x)  Und  Hoi.  Amis.  91, 115, 251  aod  4S4,  oote. 
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upon  any  land^  which  was  considered  as  nothing  more  than  a 
general  authority  to  acquire  a  title  to  so  much  vacant  land  any 
where  within  the  state.  Such  a  common  warrant,  not  being  the 
commencement  of  a  title  to  any  land  in  particular,  was  always 
considered  as  mere  personalty,  as  a  sort  of  chose  in  action^  which, 
on  the  death  of  the  holder,  was  held  to  be  assets  in  the  hands  of 
his  executor  or  administrator.  And  these  principles  of  law  seem 
tO'  have  been  affirmed  by  legislative  enactments  since  that  time,  (y) 

There  is  a  singular  instance  to  be  met  with  among  the  records 
of  the  Land  Office,  in  which  lands  were  made  liable  for  the  satis- 
faction of  the  debts  of  its  deceased  owner.  Instead  of  an  extent, 
or  an  absolute  sale  of  a  part,  as  in  England,  in  acceleration  of 
payment;  an  inquest  was  ordered  to  ascertain  the  annual  value 
of  the  whole,  and  what  number  of  years  at  that  value,  would  be 
equal  to  the  whole  amount  of  the  debts  due ;  and  then  a  lease  was 
sold,  clear  of  dower  and  all  other  incumbrances  to  a  bidder  for  the 
shortest  term  not  exceeding  the  time  so  ascertained,  {z) 

There  appears  to  have  been  several  private  acts  passed  at  an 
early  period  of  the  provincial  government,  authorizing  the  sale  of 
the  lands  of  deceased  debtors  for  the  payment  of  their  debts ;  (a) 
but  it  does  not  seem  to  have  been  a  common  practice;  nor  to  have 
been  an  occasional  mode  of  interposing  to  remove  an  evil  or  sup- 
ply a  defect  in  the  general  law. 

In  the  year  1732,  at  the  instance  and  solicitation  of  merchantSy 
resident  in  Great  Britain,  trading  to  this  countiy,  the  British  Par- 
liament passed  an  act  making  lands  in  all  the  colonies  liable  to  be 
taken  in  execution  and  sold  for  the  satisfaction  of  debts.  Wbat- 
%yet  were  the  motives  for  passing  this  statute,  it  is  certain,  that  it 
was  most  manifestly  just  in  itself;  and  was  such  a  one  as  fully 
met  the  approbation  of  the  people  of  Maryland.  (6)    It  at  once 

-   -      — -  *  1,1- 

(y)  179S,  ch.  101,  sub  ch.  14,  f.  8.— (z)  Land  Hoi.  Assis.  218;  Hanrey  v.  Hanrey, 
S  Rep.  Chan.  87.— (a)  1704,  cfa.  IS;  1720,  ch.  28 ;  1727,  eh.  20. 

{h)  <The  British  merchants,'  says  Grovernor  Pownal,  <at  times  applied  ta  Parlia- 
ment on  the  affairs  of  the  colonies.  Hence  we  find  enacted  the  navigation  act,  &c. 
Also  acts:  1.  Altering  the  nature  of  their  estates,  by  treating  real  estates  as  chat- 
tels; 2.  Restraining  them  from  manufactures ;  S.  Regulating  their  money ;  4.  Altera 
ing  the  nature  of  evidence  in  the  courts  of  common  law,  by  making  an  affidavit  of 
a  debt  before  the  Lord  Mayor  of  London,  &c.  certified  in  writing  an  evidence  in 
their  courts  in  America;  6.  Dissolving  indentures,  by  discharging  such  of  their 
servants  as  should  enlist  in  the  king's  service.*— Potim.  JMmia,  OoiUmm^  126— 4ft 
edftsbn,  pMUhid  in  1768. 

This,  to  us,  most  important  statute,  having  a  very  limited  operation  upon  the 
interests  of  the  pe6ple  of  England,  is  so  rarely  noticed  in  any  of  the  English  law 
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femoTed  a  long  train  of  difficulties  and  inconveniences,  and  was 
Bccordinglj  adopted  almost  immediately  without  opposition  and 


books  in  use  imoDg  w,  that  I  hmve  deemed  it  proper  to  insext  it  here  catire  ind 
feri»tiffl  from  the  Britiflh  ftatute  book. — 6  George  2,  e.  7. 

*An  act  for  the  more  easy  RecoTerj  of  Debts  ia  his  Majesty's  PlantatioM  and 
Coloiiies  in  America.' 

'Wbereaa  his  Majesty's  subjects  trading  to  (he  BritUk  Plantations  in  America  lie 
under  great  difficulties,  for  want  of  more  easy  methods  of  proving,  reco?ering  and 
levymg  of  debts  due  tn  them,  than  are  now  used  in  some  of  the  said  Plantations; 
And  whereas,  it  wiU  tend  veiy  much  to  the  retrieving  of  the  credit  formerly  givw 
by  the  trading  subjects  of  Great  Britain  to  the  natives  and  inhabitants  of  the  said 
Flantatiotts,  and  to  the  advancing  of  the  trade  of  this  idngdom  thither  if  such  incon- 
veniences  were  remedied. 

JBag'a  ifoi<  Exedimt  Mt^nt^,  Ay  and  with  Ms  odvict  ond  conttnt  qf  UtM  herd's  6^«^ 
tml  oad  Temporal^  and  Common$,  tn  Ihu  pnmd  ParUamigni  amwMed,  and,  bff  th$ 
aaUuriiff  of  the  uau.  That  from  and  after  the  twenty-ninth  day  of  September  which 
shall  be  in  the  year  of  our  Lord  one  thousand  seven  hundred  and  thirty-two,  in  any 
action  or  suit  then  depending,  or  thereafter  to  be  brought  in  any  court  of  law  or 
equity  in  any  of  the  said  Plantations,  for,  or  relating  to  any  debt  or  account  wherein 
any  penon  residing  in  Grtat  Britain  shall  be  a  party,  it  shall  and  may  be  lawful  to 
and  for  the  plaintiff  or  defendant,  and  also  to  and  for  any  witness  to  be  examined  or 
made  use  of  in  such  action  or  suit,  to  verify  or  prove  any  matter  or  thing  by  affidavit 
or  affidavits  in  writing  upon  oath,  or  in  case  the  penon  making  sudi  affidavit  be  one 
of  the  people  called  Qaakart,  then  upon  his  or  her  solemn  affirmation,  made  before 
any  mayor,  or  other  chief  magistrate  of  the  city,  borough  or  town  corporate  in 
Great  BrttaiUy  where  or  near  to  which  the  person  making  such  affidavit  or  affirma- 
tbn  shall  reside,  and  certified  and  transmitted  under  the  common  seal  of  such  city, 
borough,  or  town  corporate,  or  the  seal  of  the  office  of  such  mayor,  or  other  chief 
magistrate,  which  oath  and  solemn  affirmation  every  such  mayor  and  chief  magis- 
trate shall  be,  and  is  hereby  authorized  and  empowered  to  administer;  and  eveiy 
affidavit  or  affirmation  so  made,  certified  and  transmitted,  shall  in  all  such  actions 
and  sajts^  be  idlowed  to  be  of  the  aame  force  and  efi^t,  as  if  the  person  or  persona 
making  the  same  upon  oath  or  solemn  affirmation  as  aforesaid,  had  appeared  and 
sworn  or  afiSrmed  the  matters  contained  in  such  affidavit  or  affirmation  vtoa  voce  in 
open  court,  or  upon  a  commission  issued  for  the  examination  of  witnesses,  or  of  any 
party  in  any  such  action  or  suit  respectively ;  provided  that  in  every  such  affidavit 
and  affinnalion,  there  shall  be  expressed  the  addition  of  the  party  making  such 
affidavit  or  affirmation,  and  the  particular  place  of  his  or  her  abode. 

•2.  And  h%  it  farther  enacted  by  ike  authority  aforeuUd^  That  in  all  suits  now  da« 
pending,  or  hereafter  to  be  brought  in  any  court  of  law  or  equity,  by  or  in  behalf  of 
his  majesty,  his  heirs  and  successors,  in  any  of  the  said  Plantations,  for  or  relating 
to  any  debt  or  account,  that  his  majesty,  his  heirs  and  successors,  shall  and  may 
prove  his  and  their  debts  and  accounts,  and  examine  his  or  their  witness  or  wit- 
nesses, by  affidavit  or  affirmation,  in  like  manner  as  any  subject  or  subjects  is  or  are 
empowered,  or  may  do  by  this  present  act. 

'8.  Provided  ahoays,  and  it  it  hereby  enacted,  That  if  any  person  making  such  aA- 
davit  upon  oath  or  solemn  affirmation  as  aforesaid,  shall  be  guilty  of  ialse|y  and 
wilfully  swearing  or  affirming  any  matter  or  thing  in  such  affidavit  or  affinnationf 
which,  if  the  same  had  been  sworn  upon  on  examination  in  th^  usual  fonop  wapld 
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entirely ;  as  wdl  those  provisions  for  obtaining  proof  of  debts  in 
Great  Britain,  (c)  as  that  section  which  subjected  all  lands  to  be 
taken  in  execution  and  sold  for  the  payment  of  debts,  {d)  But 
the  first  section  which  gave  a  new  mode  of  taking  proof  in  Great 
Britain,  then  a  part  of  the  common  empire,  must  have  been  re- 
nounced by  our  Declaration  of  Independence,  by  which  all  com- 
munity of  law  and  government  between  Great  Britain  and  Mary- 
land was  severed,  (e)  In  those  of  the  colonies  in  which  lands 
had  been  made  liable  to  be  taken  in  execution  by  their  own  laws, 
this  statute  was  unnecessary;  and,  as  indicated  in  its  preamble, 
was  not  intended  to  apply  to,  and  was  therefore  not  adopted 
by  them,  (f)  It  was  reluctantly,  but  finally  submitted  to  in 
Jamaica,  {g)  In  North  Carolina,  it  was  received  and  applied 
much  in  the  same  manner  as  in  Maryland.  (A)  In  South  Caro- 
lina, Georgia  and  Jamaica,  it  was  adopted  and  so  applied  as  that, 
on  the  death  of  the  debtor,  his  real  estate  was  converted,  with  le* 


have  amouDted  to  wilful  and  corrupt  perjury,  every  person  so  offending*  and 
being  thereof  lawfully  convicted,  shall  incur  the  same  penalties  and  forfeitures  aa 
by  the  laws  and  statutes  of  this  realm  are  provided  against  persona  tonvicted  of 
wilful  and  corrupt  perjury. 

'4.  Jind  be  it  farther  enacted  by  the  avihority  qforeeaidt  That  from  And  after  tka 
said  twenty-ninth  day  of  September,  one  thousand  seven  hundred  and  thirfv-two^ 
the  houses,  lands,  negroes,  and  other  hereditaments  and  real  estates,  situate  or  being 
within  any  of  the  said  Plantations  belonging  to  any  pemm  indebted*  shall  ba  liafala 
to  and  chargeable  with  all  just  debts,  duties  and  demands,  of  what  Datvc  or  luod 
soever,  owing  by  any  such  person  to  his  majesty,  or  any  of  his  subjects,  and  ahall 
and  may  be  assets  for  the  satisfaction  thereof,  in  like  manner  as  real  estates  are  by 
the  law  of  England  liable  to  the  satisfitction  of  debts  doe  by  bond  or  otbar  spacMitr, 
and  shall  be  subject  to  the  like  remedies,  proceediBgs  and  frooesfi,  in  any  cooiiof 
law  or  equity,  in  any  of  the  said  Plantations  respectively*  for  .seizing,  extepdii^ 
selling  or  disposing  of  any  such  houses,  lands,  negroes,  and  other  hereditaments  and 
real  estates,  towards  the  satisfaction  of  such  debts,  duties  and  demanda*  and  in  filn 
manner  u  personal  estates  in  any  of  the  said  PlantatiooB  rptpMtivfriy  an 
extended,  sold  or  disposed  of,  for  the  satisfaction  of  debts.* 


Every  honeftt  man  should  by  his  will  charge  his  real  estate  with  the  payment  of 
his  debts ;  he  who  omits  it,  is  said  to  sin  in  his  grave.— Psr  td.  Mea^fleld  ;  Wynd« 
bam  e.  Chetwynd,  1  Burr.  480. 

A  singular  instance  is  mentioned  of  a  fraud  perpetrated  by  a  bishop  who  in* 
Tested  his  money  in  land  to  prevent  his  creditors  from  obtaining  latiafactioii  after 
hit  death.— 1  HaOam  Qma.  Hie.  Eng,  275,  noU  5. 

(e)  R&wliDga  v.  Stewart,  1  Bland,  22,  note.— (d)  Davidson  v.  Beatty,  S  H.  k  MoH. 
608,  612.— Cftdoety^f  Froee§dmgi,  lib.  W.  K.  No.  l.fil.  1.— <')  Lewis  9.  Baeoa, 
8  Hm.  8c  Mun.  89.— (/)  Graff  v.  Smith,  1  Dall.  481 ;  4  Com.  Dig.  228,  240;  Wii- 
UmoB  V.  Iceland,  2  Peters,  658 ;  Robinson  v.  Noel,  2  Caa.  Cha.  146 ;  Blankard  «. 
ealdy,  4  Mod.  226.— (g)  2  Edwards*  His.  West  Ind.  866;  8  Ibid.  214.— (&)  BalMr 
V.  Webb,  1  Hayw.  62;  Winstead  v.  Winstead,  1  Hayw.  248. 


apect  l»  ihe  payment  of  his  ddite,  into  personalty ;  and  as  such, 
held  Co  be  assets  in  liie  hands  of  his  executor  or  administrator  for 
the  benefit  of  his  creditors,  (t)  In  Virginia,  that  section  vhich 
subjected  lands  to  the  payment  of  debts,  was  rejected  and  nul« 
Jified,  as  an  unconstitutional  encroachment  upon  her  sovereign 
rights;  (j)  but  the  first  section  providing  a  mode  of  coHecting 
proo£i  iu  Gireat  Britain,  was  admitted  to  be  in  fi)rce  there  until  our 
Declaration  of  Independence,  {k) 

It  has  been  often  said,  that  this  statute  in  itself  made  a  distinc- 
tion between  the  people  of  Great  Britain  and  those  of  the  colo-' 
nies ;  that  domestic  debts  were  not  included  by  it ;  and  that  by 
an  equitable  construction  only  it  was  so  extended  as  to  embrace 
Maryland  as  well  as  British  creditors.  (I)  It  is  true,  that  it  may 
have  been  passed  at  the  instance  of  British  merchants ;  and  the 
first  section  which  makes  proyision  for  the  manner  of  proving 
debts,  could,  from  its  nature,  be  only  applied  for  the  benefit  of 
those  resident  in  Great  Britain,  and  not  to  the  inhabitants  of  the 
Plantations.  But  the  fourth  and  most  important  section,  and  the 
only  one  now  in  force,  makes  no  distinction  whatever  as  to  the  re- 
aideoce  or  domicile  of  the  party.  On  the  contrary,  all  distinctions 
arising  from  the  local  situation  of  the  party,  or  his  being  a  subject 
resideot  in  Great  Britain,  or  in  the  colonies,  or  in  any  other  part  of 
the  British  dominions,  or  his  being  a  subject  trading  to  the  Plan- 
talians,  are  eicpresriy  excluded  by  the  strong  phraseology  of  the 
law  itself;  by  which  it  is  declared  in  the  clearest  terms,  that  the 
real  estate  situate  in  the  Plantations,  shall  be  chargeable  with  all 
just  debis  owing  by  any  person  to  his  majesty,  or  any  of  his  sub- 
jeolB;  without  any  aliuaion  whatever  to  the  residence,  domicile, 
or  trading  character  of  the  subject  or  persons  thus  described  as 
debtors  or  creditors ;  nor  is  there  any  distinction  as  to  the  kind  of 
debts;  the  estate  is  made  chargeable  with  all  just  debts,  duties 
and  demands  of  what  nature  or  kind  soever. 

Real  estates  having  been  thus  made  ^subject  to  the  like  reme- 
dies, proceeding  and  process,'  as  personal  estate,  towards  the  satM- 


(i)  OftlpliiB  V.  McKiBDey,  1  MeGord,  M2 ;  Telfair  v.  Stead,  2  Gran.  41S ;  Thomp- 
•OD  9.  Qnmt,  I  Rum.  640,  note;  WtH.  ICsn.  1017.*-O'^  ^  Jeflenon  Corr.  100; 
17S4,  etu  Sl^  4  Hen.  Stat.  468;  1744,  ch.  40,  6  Hen.  SUt  SOS ;  1748,  eh.  IS^  6  Hem 
atit  62S ;  1750,  ch.  84, 7  Hen.  Stat.  828 ;  1761,  ch.  88,  7  Hen.  Stat.  400.»(lr)  Lewis 
9,  Baeon,  8  Hen.  &  Man.  SO.— (<)  Morgan  v.  Davia,  2  H.  8(  McH.  18;  DonaUion 
o.Hwvoy,  a  H.  Ifc MoH.  18;  IHnridMn  v.  Bratly,  S  H. k. MoH. SOS)  file's  Bmp, 
HO;  Tqrloo  o;  Thompeon,  5  Pitero,  858. 
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faction  of  such .  dd)t8  aa  ware  Sine  by  bond  of  utibef  KyfliaityK'^ 

it  followed  as  a  necessaiy  consequence)  that  upon  a  jodgmeiit 
against  the  debtor  himself  his  lands  might  be  taken  and  aoU  by  a 
fieri  facias;  and  in  order  that  the  writ  itself  should  express  this 
new  extension  of  the  authority  it  gave,  the  words  Hands  and  tene- 
ments,' were  inserted  so  as  expressly  to  command  the  levy  to  be 
made  ^of  the  goods  and  chattels,  lands  and  tenements,'  of  the 
defendant,  (m) 

The  English  statute  of  1285,  (n)  declares,  that  <when  adebt  ia  re- 
covered or  acknowledged  in  the  king's  court,  or  dmnagu  awarded^ 
it  shall  be  henceforth  in  the  election  of  him  that  sueth  tor  auekdebt 
or  damages  to  have'  an  €%t^  to  extend  one-half  of  his  land,  &e., 
which  gives  the  election  immediately  as  soon  as  the  debt  ia  leco* 
vered;  and  therefore,  the  land  is  bound  immediatdy  from  tke  tine 
of  the  recovery  of  the  debt ;  (o)  and  so  the  words  of  this  atatata 
of  1732^  fixes  the  liability  of  the  whole  from  the  time  of  the  reco- 
very ;  and  therefore,  the  Uen  attaches  from  the  date  of  ike  judg- 
ment, (p)  The  English  statute  of  1285,  gives  the  elegit  to  obtain 
satisfaction  for  ^such  debt  or  damages.'  This  statute  of  1732, 
speaks  only  of  Mebts,  duties,  and  demands ;'  and  would  seen  to 
have  relation  only  to  cases  arising  between  persona  who  stood  m 
the  relationship  towards  each  other  of  debtor  and  creditor  before 
the  institution  of  the  suit.  But  it  has  been  always  construed  to 
extend  to  all  cases  where  the  plaintiff  recovered  a  judgment  for  n 
certain  sum  of  money,  and  thereby  became  a  creditor  of  the  defim- 
dant;  although  the  foundation  of  such  a  judgment  debt  was,  in 
trutb,  not  a  pecuniary  claim,  but  a  mere  trespass  or  ptemmal  in- 
jury. Hence  this  statute  of  1732,  like  some  othera  in  wUcfa  the 
same  terms  are  used,  comprehends  not  only  debts,  in  thm  proper 
sense,  but  duties  or  things  due,  as  covenants,  rents,  fines,  ismes, 
or  just  causes  of  action;  for,  debt,  in  its  lai^e  sense,  sig^fies 
whatever  a  man  owes,  {q) 

This  statute  of  1732  specifies  the  extent  of  the  liabiliiy  of  lands, 
by  declaring  that  they  shall  be  aasels  in  like  manner  aa  tetA  estates 
are  by  the  law  of  England  liable  to  debts  due  by  bond;  and  shall 
be  subject  to  the  like  remedies,  proceedings  and  process  in  any 
court  of  law  or  equity,  for  aeizing,  extending,  selling  or  disposing 
of  them,  and  in  like  manner  as  personal  estate.     From  which  last 


<ai>  8  Bsnr.  £et  e9B.— (n)  IS  £iL  I,  c.  lSv-^»)  Gilk  EitacQ.  97.^(p)  Bkmp- 
son  V.  E(tekn,  2  H.  It  J.  64.— (9)  2  Inst  ISS,  SST;  1  mebebr's  iff*.  Rom.  4*7. 
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It  would  seem,  uid  it  has  been  bo  understood  by  some 
bera,  that  land  might  be  taken  in  execution  by  process  emanating 
fiom  any  cotirt  whatever;  as  well  from  the  lowest  as  from  the 
Ii^esty  and  as  well  from  a  court  of  record  as  from  one  not  of  re- 
oord.  If  so,  there  can  be  no  doubt  that  lands  might  be  taken  and 
•old  by  virtue  of  an  execution  issuing  upon  a  judgment  rendered 
by  a  justice  of  the  peace,  (r) 

But  this  statute  of  1732,  points  to  another  analogy  which  casts 
much  lig^t  upon  this  subject;  it  declares,  that  lands  shall  be  assets 
iftlike  manner  as  real  estates  are  by  the  law  of  England  liable  to 
the  satisAiction  of  debts  due  by  bohd.  Now  it  is  clear,  as  has 
been  shewn,  that  lands,  in  England,  can  only  be  made  liable  as 
assets  ibr  the  satisfaction  of  such  debts  by  a  suit  in  a  common  law 
omnt  of  record,  or  in  a  Court  of  Chancery.  Whence  it  may  be 
attoif^y  inferred,  that  as  land  cannot  be  taken  in  execution  under 
any  process  emanating  from  a  court  not  of  record  in  England,  it 
cannot  be  sold  by  virtue  of  an  execution  upon  a  judgment  ren- 
dered by  a  justice  of  the  peace  here,  whose  jurisdiction,  in  regard 
to  small  debts,  cannot,  in  any  respect,  be  considered  as  that  of  a 
court  of  record*  And  besides,  where  lands  are  sold  under  a  Jieri 
Jmciasy  it  is  necessary  that  the  execution  ^ould  be  returned  in 
carder  that  there  may  be  written  and  recorded  evidence  of  the  tide 
so  conveyed;  but,  although  an  execution  from  a  justice  of  the 
peace  may  be  returned,  there  is  no  law  authorizing  it  to  be  re- 
ooeded,  and  recognized  as  evidence  of  diat  grade  and  for  that 
purpose,  (f) 

This  statute  of  1738,  provides,  that  houses,  lands  and  other 
htteditaments  and  real  estate,  shall  be  chargeable  with  all  just 
debts ;  and  then  proceeds  to  declare,  that  they  shall  be  assets  for 
the  satisftction  thereof  in  like  manner  as  real  estates  are  by  the 
law  of  En^nd  liable  to  the  satisfaction  of  debts  due  by  bond. 
This  latter  specification  of  the  manner  of  the  liability,  has  been 
consiideEed  as  an  indication  of  the  kind  of  the  real  estate  intended 
to  be  embraced  by  it ;  and  taking  this  as  the  criterion  by  which  to 
aacertain  how  far  any  interest  in  lands  or  real  estate  of  any  de- 
wmption  should  be  considered  as  having  been  subjected  to  the 
payment  of  debts  by  this  statute,  it  has  been  applied,  certainly  to 


(r)  W«st  9.  Raglies,  1  H.  &  J.  6 ;  179S,  ch.  86 ;  1801,  eh.  42,  s.  2.— (s)  1809,  eh. 
7a»  S.4;  1814,  oh. 82;  Davalls.  Wateis»  1  Bkod^SOO.  This  matter  has  been  since 
4Bi|Mifd  of  by  .the  act  of  1881,  ch.  290.    Den.  v  George,  Taylor's  Rep.  22« 
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tlw  full  extent  <>f  the  English  law ;  and,  in  some  instaneesi  8{ipft- 
rently  in  accordance  with  the  preTioudy  settled  principles  in  xek« 
tion  io  imperfect  legal  titles  and  equitable  interests,  carried  farther 
as  to  such  interests ;  although  nothing  more  than  the  legal  title  or 
equitable  interest  of  the  defendant  could,  in  any  case,  be  sold;  as 
to  which  the  purchaser  is  considered  as  standing  in  the  place  of 
the  defendant.  And  therefore,  it  has  been  held,  that  a  real  estate 
held  intail  could  not  be  subjected  to  the  payment  of  the  debts  of 
the  tenant  intail  further  than  to  the  extent  of  his  interest ;  so  that, 
after  has  death,  the  heir  intail  should  take  the  estate,  as  by  the  law 
of  England,  entirely  unincumbered  with  any  such  liability,  (i) 

By  this  statute  of  1732,  'the  houses,  lands,  negroes,  and  other 
hereditaments  and  real  estate,'  belonging  to  any  person  indebted, 
are  made  liable  for  all  his  just  debts.  The  lien  which  a  creditor 
obtains  by  his  judgment  upon  the  real  estate  of  bis  debtor,  arises 
as  a  necessary  consequence  from  this  liability.  Therefore,  such  a 
lien  only  fastens  upon  that  which  may  properly  be  denominaled 
Eeal  estate;  because  by  the  statute  of  frauds  it  is  declared,  that  no 
writ  of  execution  shall  bind  the  property  of  the  goods  of  the  party 
against  whom  it  issued,  but  from  the  time  of  its  being  delivered  to 
the  sheriff.  In  reference  to  this  distinction,  therefDre,  it  may  often 
be  necessary  to  ascertain  whether  the  property  of  the  debtor  be,  in 
£ict,  real  estate  or  not. 

It  may  also  frequently  become  necessary  to  ascertain  whether 
the  thing  be  real  or  personal  estate,  not  only  with  a  view  to  the 
nature  and  commencement  of  the  lien  by  which  it  is  proposed  to 
be  bound ;  but  also  in  reference  to  its  ownership,  so  as  to  shew 
whether  it  can  be,  in  any  manner,  liable  to  be  taken  in  ezeculioB 
under  the  writ  by  virtue  of  which  it  may  be  attempted  to  be  sohL 
For,  ao  real  estate  can  be  bound  by  a  judicial  lien  but  that  which 
belongs  to  the  defendant ;  nor  can  any  real  or  personal  estate  but 
his  be  taken  in  execution.  Hence,  in  reference  to  the  parties  to 
the  judgment,  it  may  be  necessary  to  ascertain  whether  the  thing 
has  been  so  incorporated  with  the  inheritance  as  to  hare  vested  ia 
the  landlord,  or  to  have  passed  to  the  heir,  or  him  in  reversion  or 
remainder ;  or  whether  the  thing  be  one  of  those  kinds  of  fixtures 
which  a  tenant  may  remove  during  bis  term ;  or  which,  as  per- 
sonal estate  has  vested  in  the  particular  tenant,  or  has  passed  to 
the  executor  or  administrator  of  the  deceased  owner  of  the  land. 


(0  OUb.  £zeca.  41,  42;  fiidgelj  v.  McLtughlin,  8  H.  &  McH. 
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As  between  vendor  and  vendee,  mortgagor  and  mortgagee,  and 
as  rpgards  the  mere  question  of  the  title  of  the  defendant,  hmi^  in 
the  legal  signification,  comprehends  all  ground,  so9,  or  earth  trhat- 
ever;  all  minerab  are,  in  this  sense,  component  parts  of  land;  and 
it  compreliends  tide-nrater  rivers,  lakes,  and  running  streams,  as  so 
much  land  covered  with  water ;  it  includes  ail  houses,  fences,  and 
structures  upon  the  ground;  and  it  also  embraces  all  vegetable 
productions,  as  trees,  herbage,  grass,  &c.,  standing  upon  and 
growing  out  of  the  soil,  (u)  If  either  the  owner  of  the  fee  simple, 
a  particular  tenant,  or  even  a  wrong  doer  builds  a  house,  or  an* 
nezes  to  a  house  then  standing  upon  the  land  any  glass  windows, 
wainscot,  benches,  doors,  vats,  furnaces,  or  the  like,  tfaejr  are 
thereby  immediately  blended  with  the  land  itself,  become  parcel  of 
it,  and  vest  in  the  owner  of  the  inheritance,  {w)  AH  these  things 
are  embraced  by  the  phrase  hmd,  in  the  legal  and  comprdiensive 
sense  of  that  term ;  and  being  so  considered  as  real  estate,  can 
only  be  taken  in  execution  and  sold  under  this  statute ;  and  there- 
fore, as  such,  are  bound  by  the  lien  consequent  upon  a  judgment 
against  the  owner  of  the  inheritance,  {x) 

But  this  general  rule  of  law  has  been  considerably  relaxed  in 
favour  of  tenants,  and  of  executors  and  administrators  in  England, 
where  land  is  not  liable  to  be  taken  in  execution  and  sold  by  cre- 
ditors^ with  a  view,  as  against  the  heir  or  owner  of  the  inherit* 
ance,  to  have  the  fund  for  the  payment  of  debts  extended  as  much 
as  possible,  and  also  fbr  the  public  good,  {y) 

There  are  some  modes  by  which  a  tenant  may  rest  a  structure 
upon  the  land,  which  precludes  the  inferences  that  it  was  intended 
to  be  an  annexation  to  the  inheritance ;  as  in  the  case  of  the  bam 
erected  upon  pattens,  (z)  And  it  has  been  held,  that  a  tenant  may 
fake  away,  during  the  term,  things  which  he  himself  affixed  to  the 
premises  for  the  purposes  of  bis  trade  and  manufactures;  such  as- 
famaeess  coppers,  saJt  pans,  steam'  engines,  cider  mills,  a  varnish 
house  and  the  like;  and  besides  these  mere  trade  fixtures,  such 
others  as  he  has  put  up  at  his  own  expense,  for  the  ornament  and 
furniture  of  his  house;   as  hangings,  pier  glasses  nailed  to  the 


i%)  Co,  Litt.  4.— (it)  Co.  Litt.  68;  Herlakenden's  ca««,  4  Co.  62.— («;  Ryall  ». 
KoUe,  1  Afk.  176;  Ex  parte  Qaincy,  1  Atk.  4T7 ;  Steward  v,  Lombe,  6  Com.  LaW 
Rep.  VFTx  Winn  v,  Ingilby,  7  Com.  Law  Rep.  214;  Cotegrtve  v.  Dias  Stntot,  S" 
Com.  Law  Rep.  80;  Am.  and  Fer.  Fiztares,  eb.  6;  Bradley  o.  Osterboudt,  18^ 
Johns.  404 ;  Kirwin  v.  Latour,  1  H.  &  J.  289.— (y)  Lawton  v.  Lawton,  8  Atk.  18.— 
(z)  Elwes  V.  Maw,  8  East.  88. 
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waHi  ornamental  chimney  pieces,  slabs,  Uinds,  &c.  And  a  tenant 
irho  is  a  narseryman  or  gardener,  may  remove  trees,  shrubs,  Ac* 
All  these  things,  although  attached  to  the  realty,  are  regarded  as 
personal  chattels  in  favour  of  creditors;  and  therefore  are  not 
affected  to  the  prejudice  of  the  tenant  or  bis  creditors,  by  a  lien 
consequent  upon  a  judgment  against  the  landlord ;  but  may  be 
taken  under  an  execution  against  the  tenant  by  whom  they  were 
put  upon  the  land.  But  they  are  only  considered  as  chattels  in 
favour  of  the  tenant  and  his  creditors  during  the  term ;  for,  after 
that  time,  if  left  upon  the  land,  they  become  parcel  of  the  inherit- 
anoe.  And  they  are  only  considered  as  chattels  when  placed  upon 
the  land  by  a  tenant ;  for,  if  put  there  by  the  owner  of  the  fee 
simple,  they  are  then  considered  as  pared  of  the  realty.  As,  how- 
irer,  there  seems  to  be  as  yet  no  clear  and  well  settled  principles 
of  law  laid  down  in  relation  to  what  are  commonly  called  fiztares, 
each  case  must  depend  on  its  own  peculiar  circumstances,  (a) 

It  is  in  general  true,  that  all  the  vegetable  productions  of  the 
earth,  while  standing  or  growing  upon  die  soil,  are  considered  aa 
parcel  of  the  land  itself.  But  they  become  mere  personal  pro- 
perty so  soon  as  they  are  severed  from  it;  and,  as  such,  belong  to 
the  owner  of  the  inheritance;  unless  they  are  at  one  and  the  same 
time  severed  and  taken  away.  In  which  case,  not  having  so 
rested  upon  the  land,  after  having  been  severed,  as  to  vest  in  the 
owner  of  the  inheritance,  in  their  new  character  of  mere  person- 
alty, they  are  held  to  be  a  portion  of  the  land.  And  consequently, 
in  the  one  case,  the  wrong  doer  can  only  be  treated  as  a  tres- 
passer, while-  in  the  other  he  may  be  charged  either  criminally  or 
civilly  with  an  illegal  asportation  of  the  goods  and  chattels  of 
another,  (i) 

By  the  common  lalv  a  creditor  might  take,  under  a  fieri  /hciat^ 
the  present  annual  profits  of  his  debtor's  land ;  that  is,  all  fniits 
and  crops  growing,  such  as  wheat,  corn,  tobacco,  hemp,  carrots, 
hops,  Ac.f  and  when  ripe  he  might  have  had  them  cut,  gathered^ 
and  sold  as  any  other  mere  personal  property.    As  these  fhiita 


(a)  Beck  v.  Rebow,  1  P.  Will.  94 ;  Dudley  v.  Warde,  Amb.  118 ;  Lawton  v.  Law- 
ton,  8  Atk.  18 ;  Poole's  case,  1  Salk.  868 ;  Fitzherbert  v.  Shaw,  1  H.  filie.  286 ; 
Elwes  V.  Maw,  8  East.  88 ;  Wyndhaia  v.  Way,  4  TauDt.  818 ;  Lee  «.  RlsdoB,  S  Cmm* 
Law  Rep.  69 ;  Bull,  N.  P.  84;  An.  and  Fer.  Fixtures,  ch.  2;  Holmes  o.  TfCBper» 
20  John.  29;  Van  Ness  v,  Pacard,  2  Peter.  187 ;  Steward  o.  Lombe,  6  Com.  Lasr 
Rep.  168;  Buckland  v.  Butterfield,  6  Com.  Law  Rep.  18;  Fanant  9.TbonpKMi» 
16  Com.  Law  Rep.  62.»(^)  Htrlakeadan's  case,  4  Co.  62. 


eodid  not  h%  aetoatly  taken  before  they  were  ripe  and  fit  to  be  gft* 
tbecedy  a  creditor  might  be  deprived  of  them  by  the  debtor's  alaen* 
inf  the  land  before  they  could  be  taken ;  bat  if  a  growing  crop  be 
told  under  a  fieri  fadaSf  the  title  of  the  purchaser  vests  from  that 
time  against  all  others,  and  he  may  gather  it  when  ripe,  (c) 

All  annual  industrial  fruits ;  such  as  coni|  hops,  Jcc.^  are  com* 
monly  called  embUmenis.  And  these  emblements  on  the  death  of 
the  owner  of  the  land  in  fee  simple,  or  intail,  pass  to  his  execu^ 
tor ;  and  so  too,  in  various  cases,  the  executor  of  the  tenant  for 
Ufe  shall  have  the  emblements;  and  consequently,  in  all  such 
cases,  where  the  fieri /ados  is  levied  in  the  life-time  of  the  debtor, 
as  it  evicts  the  personal  property,  so  taken,  from  the  executor  of 
the  deceased,  the  emblements  which  otherwise  would  have  passed 
into  the  hands  of  the  executor,  may,  when  they  ripen  after  the 
death  of  the  debtor,  be  gathered  and  sold  under  the  fieri  facias. 
But  if  the  owner  of  the  land  devises  it  to  another,  and  dies,  theui 
as  the  emblements  pass  to  the  devisee,  the  creditor  will  be  thus, 
as  by  an  alienation  by  deed,  deprived  of  all  satisfaction  which 
he  might  otherwise  have  obtained  from  them.  Considering  the 
reason  of  these  rules  of  law,  it  would  seem,  that  the  lien  of  a  judgr 
ment  obtained  against  the  owner,  in  his  life-time,  would  not,  of 
itself,  evict  the  emblements  from  the  executor  of  the  deceasedi 
and  prevent  them  from  passing  in  their  ordinary  course  as  person- 

Besides  those  subjects  of  property  which  constitute  a  part  of  the 
land,  as  fixtures  or  emblements j. there  are  others  of  an  incorporeal 
nature  which  are  in.no  way  visibly  attached  to  the  land;  but  yet 
ate  considered  as  real  estate,  though  they  lie  not  ia  tenure ;  be- 
cause they  issue  out  of,  or  concern,  or  are  annexed  to,  or  are  efter* 
cisaUe  within  a  corporate,  tangible  aad  visible  inheritance,  which 
is  or  may  be  holden ;  such  as  rents,  estovers,  commoii,  or  any 
other  profits  whatever  granted  out  of  land  which  savour  of  the 
realty;  and  are,  therefore,  in  most  respects,  regarded  as  real  estate^ 
Under  this  general  description  of  iacoiporeal  hereditaments,  va^ 
rioas  kinds  of  veiy  valuable  and  productive  property  are  compre- 


(0  Pdieock  V.  Punris,  6  Com.  Law  Rep.  154.  It  hu  been  sinee  declared,  tbit 
wliOTt  liad  ttaall  hav*  bean  ranted  in  eonaidaiatioii  of  a  render  of  a  portion  of  the 
cmp^  or  far  aapectfic  amount  of  produce^  it  ehaU  not  be  lawful,  under  any  proceM 
a§ainat  the  tenant*  to  aeU  the  crop  before  it  ahall  be  divided,  but  the  eame  may  he 
aoU-aobject  to  the  le8flor.^l881,  cA.  171.— ((i)  Com.  Dig.  tit.  £xecutSoQ,  C.  S  and 
C.  4 ;  Am.  and  Fer.  Fixturea,  ITS ;  Jac.  Diet* «.  KmUementa. 
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hended.  As  an  assessment  upon  lands;  a  towing-path,  a  toll- 
gate^  turnpike  road  stock,  canal  stock ;  and,  in  general,  the  stock 
of  any  incorporated,  or  joint  stock  company,  the  profits  of  which 
are  derived  chiefly,  or  altogether,  from  land  used  in  any  way 
whatever.  («) 

The  consequences  of  considering  all  these  various  kinds  of 
incorporeal  hereditaments  as  real  estate,  are,  that  they  may  be 
intailed ;  that,  in  the  absence  of  any  special  legislative  provision 
upon  the  subject,  they  can  only  be  assigned,  or  transferred  from 
one  to  another  by  the  same  written  solemnities  made  necessary  by 
law  to  pass  lands ;  that  is,  all  contracts  concerning  them  must  be 
made  according  to  the  provisions  of  the  statute  of  frauds,  and  the 
acts  of  Assembly  which  require  contracts  for  land  to  be  in  writing 
and  recorded ;  and  all  devises  of  them  must  be  in  conformity  with 
Hkoae  legislative  enactments  respecting  wills  of  real  estate.  If  tibe 
owner  of  them  dies  intestate  they  descend  to  his  heirs,  and  his 
widow  is  entitled  to  dower  therein.  And  they  will  be  considered 
as  assets  like  lands,  at  common  law,  in  the  hands  of  the  heir  only 
10  far  as  he  may  be  expressly  bound  by  the  obligation  of  his 
ancestor. 

To  this  extent  the  principles  of  the  common  law,  in  relation  to 
this  species  of  property,  appear  to  be  clear  of  all  ambiguity  and  dif* 
ficulty.  Bnt  to  ascertain  how  far  any  of  this  kind  of  property  is 
liable  to  be  taken  and  sold  by  virtue  of  2l  fieri  facias;  and  conse- 
quently is  subject  to  a  judicial  lien,  it  will  be  necessary  to  advert 
to  other  rules  and  principles  than  those  by  which  the  A\f^x^^ 
between  real  and  personal  property  is  defined. 

At  the  time  when  the  principles  of  the  common  law  in  relation 
to  the  distinction  between  real  and  personal  property  becione  estab* 
fished,  bnt  a  small  proportion  of  the  property  of  the  community 
seems  to  have  been  of  that  incorporeal  kind  which  is  now  so  Teiy 
large  in  amount  and  so  productive.  Hence,  in  the  spirit  of  the  sim- 
plicity of  the  common  law,  it  was  deemed  safest  and  best  to  coo^ 
fine  tfie  power  of  the  creditor  over  the  property  of  his  debtor  \o 
that  alone  which  was  visible,  tangible  and  capable  of  being  cfis^ 
tinctly  valued,  sold  and  transferred,  as  affording  an  ample  scc^ 
for  the  creditor  to  obtain  the  satisfaction  to  which  he  was  entitled. 


(e)  Co.  Litt.  19 ;  Morgan  v,  MaDsel,  2  Plow.;  The  King  o.  The  Mayor  of  Lon- 
don, 4  T.  R.  21 ;  The  King  o.  Page,  4  T.  R.  643 ;  Drybatter  o.  Bartholomew,  2  P. 
Will.  127;  Buckeridge  v.  Ingram,  2  Yes.,  jnn.,  662;  Knapp  v.  Williama,  4  Yei. 
480,  note ;  t*inch  v.  Squire,  10  Yes.  41 ;  Powet  Mortg.  142. 
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Upon  these  principles  the  "wni  o{  fieri  facias  was  framed,  and  in 
concise  and  general  terms  expressed  the  nature  and  extent  of  the 
sheriff's  power  and  duty.     The  language  of  the  execution  imports, 
tbat  the  goods  and  chattels,  which  are  the  subject  of  it,  are  pro- 
per^ of  a  tangible  nature,  capable  of  manual  seizure,  and  of  being 
detained  in  the  sheriff's  custody,  and  such  as  are  conveniently 
capable  of  sale  and  transfer  by  the  sheriff,  to  whom  the  writ  is  di- 
lected,  for  the  satisfaction  of  a  creditor.     The  legal  interest  in  a 
term  for  years,  both  in  respect  to  the  possession  of  which  the  lease- 
hold property  itself  is  capable ;  and  also  in  respect  of  the  instru- 
ment  by  which  the  term  is  created  and  secured,  both  of  which  are 
capable  of  delivery  to  a  vendee,  has  been  always  held  to  answer 
ti)e  description  of  the  writ,  and  to  be  saleable  thereunder.     So  the 
terms  of  the  writ  embraced  all  the  present  profits  of  the  debtor's 
land9 ;  and^  consequently,  any  crop,  although  it  then  grew  upon 
and  was  considered  as  a  part  of  the  land  itself,  might  be  cut, 
gathered  and  sold.     A  rent  service,  or  rent  charge,  both  of  which 
are  regarded  as  realty ;  and  a  reversion,  after  a  particular  estate 
then  in  existence,  and  any  estate  for  life ;  or  the  interest  which  a 
husband  holds,  jure  uxonsy  during  coverture  might,  under  the  sta- 
tute of  1285,  be  extended  by  degit;  and  therefore  a  lien  attached 
upon  all  such  freehold  interests  from  the  date  of  the  judgment,  {f) 
That  the  stock  of  a  turnpike  company,  or  of  a  canal  company, 
must,  upon  common  law  principles,  be  considered  as  real  estate  is 
sufficiently  clear;  but  whether  such  stock  may  be  extended  as 
such  under  an  tlegit^  or  may  be  sold  under  a  fi^  facias^  is  not  so 
certain.     In  England  such  stock  is  commonly  declared  to  be  real 
estate  by  the  act  of  incorporation  itself;  (g)  but  here  it  has,  in 
several  instances,  been  declared  to  be  personal  property.    It  would 
seem,  that  even  considered  as  realty,  no  lien  would  attach  on  ob- 
taining a  judgment  against  the  holder  unless  it  could  be  shewn, 
that  it  might  be  taken  in  execution ;  but  for  that  I  have  met  with 
no  authority.     If  on  the  other  hand  such  stock  should  be  consi- 
dered as  personalty,  then  it  is  clear,  even  supposing  it  could  be 
taken  in  execution,  that  no  lien  would  arise  from  the  judgment 
but  merely  from  the  execution,  {h)    It  is,  however,  certain,  that 


(/)  2  Iii8t.SS4;  Underhin  v.  Devereaz,  2  Sacmd.  69;  Arbockle  v.  Cowtan»  S 
Bo0.  fc  Pan.  S22 ;  Scott  v.  Sctidey,  8  East.  467 ;  Oilb.  Ezecn.  89 ;  Powel  Morf|r. 
S|»,  note  K,  609,  note  W.r>(g)  Powel  Mortg.  24,  note.— (A)  Shaw  «.  Wright,  8  Yes. 
2S;  Knapp  v.  Williams,  4  Yes.  4S0,  note.  It  has  been  since  provided  by  the  act  of 
188^  cb.  807,  tbat  under  a/lm^Siaas,  or  attachment,  any  interest  which  the  defendant 
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in  all  such  cases,  where  this  or  any  other  species  of  property  has 
been  fraudulently  or  unjustly  placed  beyond  the  reach  of  crecUtorsi 
a  court  of  equity  will  interpose  and  give  relief,  by  setting  aside  any 
fraudulent  conveyance  which  may  stand  in  the  way ;  and  by  order* 
ing  the  stock  to  be  sold  for  the  benefit  of  such  judgment  creditor^  (t) 

Besides  those  embarrassments  as  to  the  liability  of  prepay  to  b^ 
taken  in  execution  arising  out  of  its  nature,  considered  as  real  or 
personal ;  corporeal  or  incorporeal,  there  are  others  occasioned  by 
the  peculiarity  of  the  title  to  it,  or  the  interest  of  the  party  against 
whom  the  judgment  has  been  obtained. 

A  rent  seek  is  a  species  of  realty,  and  may  be,  in  some  sense, 
regarded  as  the  profits  of  land ;  yet  since  it  is  intangible,  and  utterly 
incapable  of  any  manual  seizure,  or  of  being  taken  into  the  custody 
of  the  sheriflf;  and  as  a  bare  rent  cannot  be  delivered  ui  liberum  tir 
nemerUum,  it  cannot  be  taken  and  sold  under  a  ^m  facias*  (J) 
The  same  reason  would  seem  to  apply  to  all  mere  charges,  incum- 
brances, or  beneficial  privileges  on  land.  As  where  a  father,  by 
bis  will,  after  devising  his  lands  to  his  sons,  gave  his  daughter  the 
right,  privilege  and  liberty,  of  residing  in  the  houses  and  u$ing  and 
cultivating  the  land  in  common  with  his  sons,  so  long  as  she 
remained  single ;  (k)  or  where  a  testator  gave  his  wife  a  home  at 
his  mansion«house  until  his  son  should  attain  his  full  age ;  (/)  cr 
where  he  gave  his  land  to  his  son  in  fee,  upon  condition,  that  be 
should  maintain  his  daughter,  or  pay  her  aixty  pounds  annually 
during  her  natural  life,  (m)  These  charges  were  held  to  be  liens 
upon  the  land ;  but  as  an  execution  cannot  be  levied  on  a  lien 
which  a  judgment  creditor  has  obtained  upon  the  lands  of  his 
debtor,  because  a  lien  gives  no  title  to  the  thing,  or  interest  in  the 
land  itsdf,  but  merely  a  power,  by  levying  an  execution  upon  it  to 
have  it  sold  or  applied  in  satisfaction  of  the  claim,  (n)  it  would 
seem,  that  none  of  those  peculiar  liens  could  be  taken  and  sold 
under  a  Jleri  facias;  and  consequently,  that  no  jud^ial  lien  could 
attach  upon  any  such  pre-existing  lien. 


nay  have  in  the  capital  or  joint  stock  of  any  corporatioo,  or  in  the  debt  of  wbj 
poration  transferable  on  ita  books,  may  be  taken  and  sold  in  the  manner  therein 
pre8CTit>ed.  But  whether  a  lien  fkstens  upon  any  such  property  fW>m  the  date  of  the 
jodgsMBt  OP  only  from  the  delivery  of  the  fiiri  foeuu  to  the  sheriff,  or  othemria*, 
mmains  to  be  det8miiaed.^(«')  Horn  v.  Horn^  Amb.  79;  CiMllatid  «.  Sit«rick»  S 
Anitr.  881  \  Denton  v,  liwngston,  8  John.  96  \  Hadden  v.  Spader,  Sa  John.  SM. — 
a )  Powei  Mortg.  698,  note  W.— (A;)  Warfield  9.  Gambrill,  1  O.  &  J.  60S.--(I> 
Addison  r.  Bowie,  2  Bland,  606.— (m)  Rebecca  Owing*s  case,  1  Bland,  280.— (n> 
Haiding  v.  SteTentoi^,  6  H.  &  J.  267. 


These  WfCfd  kUs  of  pnficity  or  ri^rts  nty  tk«efiN«  be  re- 
geidad  as  oHwr  iMtencciy  in  wbkk  the  liability  of  beneficial  ute* 
cesta  in  land  to  be  taken  in  cxecntion^  fidls  sboit  of  the  power  of 
aiiai«tion ;  lor  these,  and  indeed  ahnost  OTeiy  speciea  of  contia* 
gencea  may,  in  equity,  be  bound  by  contract  for  valuable  considecar 
lion,  (o) 

It  was  a  general  role,  that  the  legal  estate  only  could  be  held 
liable ;  and  therefore,  at  conunon,  no  use  or  trust  in  land  could  be 
tidcen  in  execution  on  a  judgment  against  the  ceslitt  fui  mt;  nor 
could  any  such  interest  be  extended  under  an  tUgii;  because  the 
statute  only  refenred  to  lands  according  to  the  common  law.  A 
statute  passed  in  the  year  1483,  was  the  first  which  subjected  uses 
to  an  execution  upon  a  judgment ;  (p)  which  became  obsolete  after 
tbe  statute  of  1535^  for  transferring  uses  into  possession.  (  q)  An 
act  passed  in  the  year  1503,  was,  howeyer,  tiie  first  which  made 
uses  liaUe  to  be  taken  in  execution  in  express  terms,  (r)  But  the 
subsequent  reTival  of  uses,  under  the  name  of  trusts,  called  for  a 
further  interposition  of  the  Legislature ;  and  accordingly  by  the  sta* 
lute  of  fiands  of  1676,  pursuing  the  language  of  the  statute  of  1483, 
as  to  uses  in  respect  of  trusts,  it  is  declared,  that  it  shall  be  lawful 
for  the  officer  to  whom  any  writ  shall  be  directed  at  the  suit  of  any 
person  upon  any  judgment,  to  do,  make,  and  deliver  execution  unto 
the  parties  in  that  behalf  suing  of  all  such  lands  as  any  other  per- 
son shall  be  seised  or  possessed  in  trust  for  him  against  whom 
execution  is  sued,  (r)  This  provision  of  the  statute  of  frauds  is, 
however,  confined  to  estates  of  freehold  or  lands  and  tenements,  and 
says  nothing  as  to  trusts  of  chattel  interests;  consequently,  an 
equitable  interest  in  a  term  for  years  could  not  be  taken  in  execu* 
tion  and  sold  by  zjienfacias.  It  has  also  been  expressly  decided 
in  England,  that  an  equity  of  redemption  of  a  term  for  years  could 
not  be  taken  in  ejcecution  by  a  fieri  facias.  And  upon  the  same 
principles  it  would  seem  necessarily  to  follow,  that  an  equity  of  re* 
demption  of  the  freehold  could  not  be  extended  under  an  tUgit* 
But,  as  the  judgment  created  a  lien  upon  the  equity  of  redemption 
of  the  freehold,  the  creditor  might  obtsin  the  benefit  of  his  judg- 
ment by  going  into  a  court  of  equity  and  redeeming  any  prior  in- 
cumbrance, {t) 

(o)  Conrad  v.  Tbe  Atlantic  Inmiranee  Company,  1  Peter.  448;  Wright  v*  Wright, 
1  Yes.  409;  Carieton  v,  Leighton,  8  Meriv.  607. — {p)  1  Rich.  8,  e.  1.— (9)  87  Hen. 
8»  e.  10.— (r)  19  Hen.  7,  e.  15.— (i)  29  Car.  2,  e.  8,  0. 10.-*(/)  Powel  Mortg.  2M, 
S09, 001 ;  Scott  V.  Scbolej^S  Eaat  407;  Metcaif  v.  Scboley,  9  Bof .  fc  Poll.  401. 


8ie  COOMBS  V.  JOfiDAN; 

It  httving  been  finally  settled  in  Maryland  prior  to  tbe  year 
1732,  that  the  immature  legal  titles  awaiting  perfection  in  the 
Land  Office,  of  which  there  is  now,  and  always  has  been  a  great 
mukitade,  were  liable,  as  a  species  of  chattels  real,  to  be  taken  in 
execution  and  sold  by  a  JUri  fadas^  it  was  to  foe  expected,  that  in 
construing  and  applying  the  statute  of  1732,  it  would  be  made  to 
embrace  at  least  all  analogous  cases  of  equitable  interests,  or  those 
inchoate  titles  which  one  individual  had  obtained  a  right,  by  a  bill 
for  a  specific  performance,  to  call  upon  another  to  perfect  and 
make  a  legal  title.  And  there  is  strong  reason  to  believe  that  this 
statute  had  been  always  so  construed  and  applied. 

Where  in  England  a  debtor  had,  by  his  will,  charged  his  real 
estate  with  the  payment  of  his  debts  and  died  without  heirs,  so 
that  the  property  escheated,  his  creditors  might  have  the  benefit  of 
such  charge  by  a  biU  in  Chancery  making  the  Attomey-Gteneral  a 
party,  (u)  In  Maiyland  the  statute  of  1732  having  subjected  all 
lands  to  the  payment  of  debts,  did  that,  in  general,  which,  in 
England,  was  only  occasionally  done  by  the  debtor  himself;  and 
consequently,  here  the  Legislature  by  various  acts,  in  affirmance  of 
the  previous  course  of  proceeding,  declared,  that  such  escheated 
real  estates  might,  by  bill  in  Chanceiy,  to  which  the  Attorney- 
General  should  be  made  a  party,  be  sold  and  applied,  mihoui 
preference^  in  satisfaction  of  the  debts  of  the  deceased  owner,  (to) 
And  recognizing  the  liability  of  equitable  interests  to  the  same 
extent  as  legal  estates,  a  similar  mode  of  reaching  such  equitable 
interests  was  given  to  creditors,  where  their  debtor,  who  held  any 
such  interests,  had  died  without  heirs.  And  it  was  provided,  that 
the  purchaser  of  such  equitable  interests  under  the  decree  should 
stand  in  the  place  of  the  person  who  had  died  seised  or  possessed 
thereof,  and  might  sustain  a  bill  for  a  specific  performance  against 
the  holder  of  the  legal  estate.  And  it  was  further  declared,  that 
where  any  sales  of  any  such  equitable  titles  have  been  made  by 
virtue  of  any  writ  o{  Jleri  fadasy  or  decree,  the  purchaser  thereof 
should  have  the  same  title  thereto  as  if  the  purchase  had  been 
made  in  virtue  of  the  provisions  of  that  act.  {x) 

These  legislative  enactments  recognize  the  previously  settled 
law,  and  affirm  the  fact,  that  equitable  interests  had  been  before 
that  time  taken  in  execution  and  sold  under  writs  of  fieri  faciat. 


(u)  Mitf.  Plea.  172.— (w)  October,  1780,  ch.  51,f.6j  1786,  ch.  78.— («)  1792^ 
ch.  44 ;  1794,  cb.  60  \  1795,  cb.  88, 8.  2  and  8. 
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Their  lialnlity  is  spoken  of  as  the  then  established  law.  It  is  not 
said  in  general  termSy  that  as  against  those  holding  such  equitable 
interests,  their  creditors  were  in  all  cases  without  remedy;  bat 
'that  the  creditors  of  such  persons  are  often  without  remedy  either 
at  law  or  in  equity.' 

After  the  passage  of  these  laws,  it  was  held,  in  June,  1800,  by 
tte  Court  of  Appeals,  that  an  equitable  interest  in  real  estate  was 
liable,  at  the  suit  of  a  creditor,  to  attachment,  condemnation  and 
sale,  for  the  satisfaction  of  a  debt  due  by  its  owner,  (y)  The 
court  is  not  reported  to  have  given  any  reasons  for  their  judgment; 
but  the  decision  was  considered  at  that  time,  as  having  established 
tte  general  rule  of  law,  ttiat  all  equitable  interests  might  be  taken 
in  execution  under  a  fieri  facias  as  well  as  by  an  attachment.  In 
October  of  the  same  year  the  Chancellor  declared,  that  he  so  un- 
derstood it,  and  says,  that  *he  cannot  otherwise  than  remark,  that 
the  decision  appears,  from  transactions  in  this  court,  and  in  the 
Land  Office,  agreeable  to  the  opinion  of  the  late  Chancellor 
RoGEBS,  as  well  as  of  the  present  Chancellor;'  that  is,  during 
the  time  of  the  first  Chancellor  of  the  Republic,  (z)  And  in  the 
year  1821,  these  general  principles  seem  to  have  been  again 
afllrmed  by  the  Court  of  Appeals,  (a) 

But  whatever  doubts  may  have  been  entertained,  as  to  the  exis- 
tence of  the  general  rule,  diey  have  been  entirely  removed  by  the 
act  which  declares,  that  any  equitable  estate  or  interest  which  a 
defendant  named  in  a  writ  o(  fieri  facias  may  have  in  any  lands, 
loiements  or  hereditaments,  m^y  be  taken,  seized  and  sold  by  vir- 
tue of  such  writ,  and  the  purchaser  shall  have  such  title  assigned 
to  him,  and  in  all  respects  stand  in  the  place  of  the  person  whose 
tide  he  has  purchased,  (b)  Whether  this  act  shall  be  considered 
as  having  merely  affirmed  a  pre-existing  general  rule,  or  as  having 
itself  introduced  and  established  a  new  regulation  upon  the  sub- 
ject, there  yet  will  remain  some  difficulty  to  be  removed. 

It  se^ns  to  be  agreed  even  upon  English  principles,  that  a 
judgment  is  not  a  lien  upon  a  mere  empty  legal  estate,  and  that 
it  cannot  be  extended  under  an  elegit;  (c)  while  on  the  other  hand 
it  must  be  admitted,  that  where  the  whole  equitable  mterest  is  in 
the  defendant  leaving  nothmg  more  than  a  mere  empty  legal  title 


(y)  CampbeU  v.  Morrii,  8  H.  &  MeH.  635;  Pratt  v.  Law,  9  Cran.  466,  495; 
CaspbeU  v.  Pratt,  6  Wheat  42B^z)  Hopkins  v.  Stamp,  2  H.  &  J.  802.— (a)Foiti 
9.  Philpot,  5  H.  fc  J.  812.— (6)  ISIO,  ch.  160.— (c)  Powd  Mortg.  S74,  note. 
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im  aay  onedse.  Bach  equitable  inttreal  misty  accordijig  to  thii 
law,  be  held  liable  to  a  liea,  aod  to  be  taken  iit  exeeuttoa  on  a 
jvdgment  against  such  defendant,  {i)  B«it  between  these  es« 
tremesy  where  the  Ones  shall  be  drawn,  and  how  Ae  rebtive  inte* 
rests  of  the  parties  shall  be  adjusted,  may  be,  in  sone  cases,  the 
cause  of  much  perplexity;  and  that  not  merely  in  this  court;  for, 
by  means  of  this  act  of  Assembly  cases  involving  and  resting  npon 
a  mere  question  of  equity  may  thus  consequentially  be  brought 
within  the  jurisdiction  of  a  court  of  common  law.  («) 

It  win  be  seen  from  what  has  been  said,  that  the  lien  of  a  jadg- 
ment  at  common  law  arises  altogether  from  the  liability  of  the 
freehold  to  be  taken  in  execution  and  extended  or.  sold  for  the 
satisfaction  of  such  judgment.  According  to  the  Englidbi  law, 
although  a  decree  is  equal  to  a  judgment  in  the  administration  ef 
the  personal  assets ;  yet  it  gives  no  such  lien  upon  the  reott^  as 
that  arising  from  a  judgment ;  because  a  decree  acts  only  in  per^ 
«<mai7i,  not  in  rem;  and  the  remedy  upon  a  decree  to  afiect  land  is 
only  for  a.  contempt,  whereupon  the  party  proceeds  to  sequestra* 
lion,  which  is  a  mere  personal  process.  (/)  But  a  writ  of  seques- 
tration binds  £Dom  the  very  time  of  awanding  it,  and  not  only  fimn 
the  time  of  its  being  laid  or  of  its  delivery  to  the  sheriff;  and  in 
that  respect  it  gives  a  lien  earlier  than  a  JUri  facias*  (g)  But 
where  lands  or  the  profits  of  lands,  which  is  all  one,  are  directly 
in  demand,  as  where  the  lands  or  their  profits  were  chained  witk 
the  payment  of  a  legacy  to  the  plaintiff,  the- title  is  bound' from  the 
time  of  filing  the  bill,  and  eveiy  purchaser  pendenU  10$  comes  in 
at  his  peril.  (A) 

The  act  of  Assembly  prescribes  the  order  in  which  the  debts  of 
a  deceased  debtor  shall  be  paid  out  of  his  real  as  well  as  out  of 
his  personal  assets,  giving  a  preference  to  judgments,  and  thus 
recognizing  the  lien  to  which  they  give  rise ;  but  it  is  silent  as  to 
decrees,  (t)  The  testamentary  system  puts  judgments  and  decreet 
upon  the  same  footing  in  the  administration  of  the  perronof  estate; 
but  does  not  intimate,  that  a  decree  gives  rise  to  any  lien  npontbe 
realty  like  that  attendant  upon  a  judgment  at  law^  (j)    There  in 


(d)  Jackson  v.  Willard,  4  John.  Rep.  41.-*-<r)  Scott. v.  Scbolej,  S  Ent.  4i7; 
Archer  v,  Snapp,  Andrews,  841 ;  Hopkins  v.  Stamp,  2  H.  &  J.  801 ;  Harding  9. 
SteyeiMon,  6  H.  &  J.  264.— (/)  Powel  Mortg.  647;  Kam.  on  Assets,  292. — 
(g)  Burdett  v.  Rockley,  1  Vern.  SB;  BUgh  v.  Damle3%  2  P.  WDI.  62);  Fonim 
Rom.  87.— (A)  Crofts  v.  Oldfieid,  3  Swan.  278,  note.-^Q  1795,  ch.  8Di  t.  7. — 
U)  1798,  ch.  101,  sub  ch.  8,  s.  17. 
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Vbtn  no  direct  legislative  enactment  upon  the  subject ;  and  no  case 
is  recdiected  in  which  the  point  has  been  decided  by  the  Court  of 
Appeals. 

Bat  it  has  been  declared  by  an  act  of  Assembly,  that  *it  shall 
and  may  be  lawful  for  the  Chancellor  to  issue  attachment  of  con- 
tempt, attachment  with  proclamations,  and  also  sequestration 
against  the  defendant,  until  the  decree  shall  be  fully  performed, 
fulfilled  and  executed,  and  the  contempts  cleared,  or  to  order  pro- 
cess of  sequestration  to  issue  to  compel  a  performance  of  the  said 
decree,  by  an  immediate  sequestration  of  the  real  and  personal 
estate  and  effects  of  the  defendant,  or  such  part  thereof  as  may  be 
safficient  to  satisfy  the  demand  of  the  plaintiff  in  the  decree  speci- 
fied and  decreed,  and  to  clear  the  contempts ;  or  to  issue  ^eri 
fadat  against  the  lands,  tenements  and  hereditaments,  goods  and 
chattels  of  the  defendant  or  defendants,  upon  which  sufficient  pro- 
perty  shall  be  taken  and  sold  to  satisfy  the  demand  of  the  plaintiff 
in  the  decree  specified,  (/c)  or  a  ca'pia^  ad  satisfaciendum  may  be 
issued  against  the  defendant  or  defendants  by  the  Chancellor^  upon 
which  there  shall  be  the  same  proceeding  as  at  law.' 

By  this  act,  as  by  the  English  statute  giving  the  elegitj  an  elec- 
tion has  been  given  to  the  party,  immediately  on  obtaining  a  de- 
cree, not  merely  to  sue  out  the  old  personal  process  or  to  have 
an  execution  directing  the  half  of  the  defendant's  lands  to  be  deli- 
vered to  him  at  an  extended  value;  but  to  have  the  former  process, 
OTZ  fieri  Jaciasy  by  which  the  whole  of  the  defendant's  lands  may 
be  taken  in  execution  and  sold  to  satisfy  the  demand  of  the  plain- 
tiff. Whence  it  necessarily  follows,  that  as  lands  have  been  thus 
made  liable  to  be  taken  in  execution  and  sold  to  satisfy  a  decree, 
and  by  the  same  process  as  to  satisfy  a  judgment  at  common  law, 
a  decree  must,  in  like  manner,  give  rise  to  a  lien  which  will  bind 
the  land  of  the  defendant  (/) 

At  common  law  a  plaintiff  may,  at  once,  sue  out  a  capias  ad 
saiisfaciendum  and  a  fieri  facias  upon  his  judgment,  and  have 
recourse  to  the  one  or  the  other  at  his  election,  so  that  they  be  not 
both  of  them  executed  at  the  same  time,  (m)  But,  as  from  the 
complex  nature  of  some  decrees,  requiring  certain  acts  to  be  per* 
formed  as  well  as  the  payment  of  money,  a  fieri  facias  cannot,  in 


(ft)  1786,  cb.  72, 8. 25.— (Z)  BUgh  v.  Darnley,  2  P.  WiU.  «22;  Fonim  Rom.  87.-** 
(m)  MiUsr  v.  PvoeU,  1  Com.  Law  Rep.  414;  PriajroM  9.  Otbflon*  16  Com.  Law 
R«p.7S. 
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ita  nature,  cover  the  whole  subject  of  the  decree,  it  wouM  seOD, 
that  the  plaintiff  should  not  be  allowed  to  vex  the  defcndaipt  unne- 
cessarily by  having  two  or  more  executions  against  him  at  the 
same  time ;  that  is,  to  execute  ?i  fieri  facias  for  the  recovery  of  the 
money,  and  a  capias  ad  satisfaciendum  or  attachment  to  enforce  a 
specific  performance;  but  should  take  one  such  execution,  as, from 
its  terms,  may  embrace  the  whole  of  what  he  claims  under  the 
decree,  (n)  But  even  in  the  case  of  such  complex  decrees  if  the 
plaintifl  is  satisfied,  or  waives  all  but  the  money  demand,  he  may 
then  have  ^  fieri  facias  for  that.  And  therefore  it  would  «eeffl, 
that,  as  to  mere  money  demands  at  the  least,  this  act  of  Assembly 
has  virtually  given  to  decrees  in  equity  an  incidental  lien  upon  real 
estate,  similar  to  that  which  is  attendant  upon  a  judgment  at  com- 
mon law. 

In  the  case  under  consideration,  the  sale  to  Jeremiah  Booth  was 
made  before,  but  not  ratified  until  some  time  afler  the  passage  of 
the  act  making  equitable  interests  liable  to  be  taken  ia  execu- 
tion, (o)  It  could  not  be  considered  as  a  complete  bargain  and 
sale ;  as  a  perfect  contract  between  the  court  and  Booth  until  it 
\iras  $nally  ratified  and  assented  to  by  both  parties.  And  as  that 
was  not  until  aAer  the  passage  of  that  act,  it  must  therefore  be 
treated  as  a  case  in  all  respects,  and  in  every  point  of  view,  fiilly 
within  it  as  to  time.  In  regard  to  the  nature  of  the  equitable  inte- 
rest in  the  land  which  Booth  acquired  by  this  contract,  I  am  also 
entirely  satisfied  that  it  is  such  a  one  as  must  be  held  to  be  em- 
braced by  that  act. 

The  principle  is  believed  to  be  universal,  that  a  judicial  lien  can 


(n)  DiCKiNS  V,  HiFFNEB. — Id  tbis  case  a  decree  having  been  passed  for  a  cpa- 
veyance  of  a  tract  of  land  as  therein  specially  described,  and  also  for  costs;  the 
plaintiff  by  his  petition,  on  oath,  stated,  that  the  defendant  had  been  reg^iilarlj  sexrcd 
with  a  copy  of  the  decree,  but  had  complied  with  do  part  of  it    Whereupon  he 
prayed  an  attachment,  which  was  awarded  and  returned  attached.    AAer  wliicb  the 
plaintiff  by  petition  prayed  for  a  fieri  facias  for  the  costs ;  and  an  attacbmeot  of 
eontempt  for  tbe  non-perfonnance  of  the  other  part  of  the  decree. 
•    ISOT.—KffLTT,  ChanctUor.'-^The  Chancellor  was  not  satisfied  that  be  had  the 
power«  under  the  act  (1786,  oh.  72,  s.  25)  to  issue  f^figrifaeioi  in  the  maBoer 
prayed.    The  allowance  of  that  kind  of  execution  appears  to  be  for  cases  in  which 
the  property  sold  can  satisfy  the  demand  of  the  plaintiff  in  the  decree  specified.    It 
If  possible,  that  if  every  other  part  of  the  decree  was  complied  with,  a  figH/maa$ 
might  then  issue  for  the  costs ;  but  it  does  not  appear  regular  to  issue  one  kind  af 
execution  or  process  for  one  part  of  the  decree,  and  another  for  another.    The  psirty 
nay  either  proceed  with  his  attachment  in  the  usual  manner,  or  without  proceeding 
tm  the  one  serv«d,  take  out  a  writ  of  capias  ad  MotirfaeUndum  against  the  defendant 
as  that  kind  of  execution  will  go  to  the  whole.—- M.  8.— (o)  1810,  ch.  160.' 
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cmly  attach  itpon  tetH  estate  or  an  equitable  interest  in  such  an 
^ate  subject  to  all  prior  liens  or  incumbrances ;  and  that  the  first 
Ben  is,  in  all  cases,  entitled  to  a  prior  satisfaction,  unless  it  be 
intrinsically  defectiye.  (p)  If  the  legal  estate  in  fee  in  this  land, 
had  been  vested  in  Booths  and  he  had  mortgaged  it,  the  judgment 
and  Ken  of  Stone  ^  Mc  Williams  would  only,  according  to  the 
Euglish  law,  have  given  them  the  right  to  come  here  and  redeem 
the  prior  mortgage;  or,  according  to  our  law,  to  have  had  the  land 
sold,  and  after  satisfying  all  prior  liens  to  have  had  the  residue  of 
the  proceeds  of  sale  applied  in  whole  or  in  part  satisfaction  of  their 
claim.  Here,  the  equitable  lien  held  by  the  court  for  the  benefit 
of  the  creditors  and  heirs  of  the  late  Richard  Jordan^  was  a  prior 
incumbrance  which  must  be  satisfied :  and  the  proceeds  of  sale 
remaining  after  that,  represents  the  amount  and  value  of  that  equi- 
table interest  in  the  land  upon  which  the  judgment  of  Stone  8f 
Mc  WUUams  gave  them  a  lien  which  followed  that  interest  from 
the  land  to  the  proceeds  of  sale,  so  as  to  entitle  them  to  be  paid 
out  of  that  fund  in  preference  to  any  subsequent  lien  upon  that 
interest,  or  any  other  of  the  creditors  of  Jeremiah  Booth,  (q) 

It  ia  clear  then,  that  the  judgment  of  Stone  tf  McWiUiams  did 
give  them  a  lien  upon  the  equitable  interest  held  by  Jeremiah 
Booth;  but  the  circumstances  of  this  case  suggests  another  in* 
qairy,  in  relation  to  this  point,  and  that  is,  whether  their  lien  con- 
tinued to  be  in  full  force,  at  the  time  they  filed  their  petition,  so  as 
to  overreach  any  intermediate  claims  against  Booth's  estate ;  and 
to  continue  to  them  their  right  to  a  preference  in  satisfaction. 

At  common  law,  a  man,  by  a  judgment,  authenticated  his  debt, 
and  thereby  obtained  authority  to  sue  out  execution  within  a  year  •« .  ^V.^ 
and  a  day;  but,  if  he  failed  to  do  so,  it  was  presumed  to  be  paid ;  •  I  ^f  . 
a^  the  defendant  might  plead  payment  and  a  release  of  such 
r^orded  debt ;  because  all  judgments  were  to  be  rendered  effec- 
tual within  a  competent  time,  which  was  the  same  as  in  case  of 
non-claim.  This  time  of  limitation  of  judgment  was  the  same  in 
real  as  in  personal  actions;  for  though  the  judgment  on  a  real 
action  settlecf  the  right  to  the  land,  as  in  the  personal  it  did  to  the 
thing  in  demand;  yet  that  judgment  could  not  lie  dormant  forever, 
to  be  executed  at  any  time ;  for  then  dormant  judgments  would 
overreach  conveyances  between  parties,  which  would  be  produc- 


er) Powel  Mortg.  485;  Rankin  9.  Scott,  IS  Wheat.  ITS.— (7)  Davidadfi  «.  dijr'- 
liAd,  1  H.  St  J.  546 ;  Jonet  v.  Jo&et;  1  Bhad,  451 ;  X«wii  v;  Zoudie,  t  Cood*  CtUk. 
fiap.470. 
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live  of  the  greatest  evils,  and  the  most  mischieyous  consequeoco^ 
and  therefore,  there  was  but  a  year's  time  allowed  to  execute  such 
judgments,  as  between  party  and  party ;  where  however,  the  state 
was  plaintiiT  it  might  sue  out  execution  at  any  time  after  the  year 
without  a  scire  facias.  But  ip  debt,  if  the  judgment  was  not  exe- 
cuted, the  debt  was  presumed  to  be  paid,  when  the  judgment  lost 
its  force ;  and  therefore,  the  common  law,  in  such  case,  gave  no 
scire  facias  but  a  new  action,  (r) 

This  limitation  to  the  issuing  of  an  execution  on  a  judgment^. 
between  party  and  party,  has  been  repeatedly  recognized  by  our 
Legislature  as  being  founded,  like  all  other  limitations,  upon  a 
presumption  of  satisfaction;  and  as  being,  on  that  ground,  an 
effectual  bar  to  that  mode  of  recovery ;  and  consequently,  as  fur* 
nishing  conclusive  evidence  of  the  extinction  of  the  lieu;  since, 
as  has  been  shown,  there  can  be  no  lien  where  there  is  no  right  to 
issue  execution,  (s) 

The  statute  which  gave  the  scire  facias  as  a  new  mode  of  re- 
viving a  judgment  in  personal  actions,  (t)  made  no  alteration  ub 
to  the  time  within  which  such  judgments  were  to  be  executed ', 
nor  has  the  act  which  declares,  that  on  all  judgments,  thereafter  to 
be  rendered,  a  fieri  facias  may  issue  at  any  time  within  three 
years  from  the  date  of  such  judgments,  (u)  made  any  other  altera- 
Nka/fff^lJLji  tion  whatever  in  the  existing  law.     And  therefore  if  a  plaintiff, 
L  IL^  ^-^   ^^^^  ^^  ^^^^  allowed  for  suing  out  execution,  revives  his  judg- 
\1  nlA  JL  ^^^^^  ^^  attendant  lien  can  only  operate  prospectively ;  and  not 
^lA^pMM^  with  any  retrospective  effect,  so  as  to  overreach  any  intermediate 
Zp-  yttt  ' « *     incumbrances  or  alienations ;  for,  although,  as  between  the  parties 
f)i»jj^  1^'  *^  *^*^  judgment  when  revived,  it  may  be  permitted  to  operate  as 
A  jtnic^^  alien  upon  the  property  of  the  defendant  from  its  date;  yet,  as  a 
legal  relation  is  never  suffered  to  work  a  wrong,  it  cannot  be  al- 
lowed to  bind  the  property  as  against  any  intermediate  incum* 
brancer,  or  bona  fide  purchaser,  without  notice,  but  from  the  date 
of  its  revival ;  {w)  and  so  too,  as  to  deeds,  to  the  validity  of 

<r)  Gilb.  Execa.  12,  26,  92, 96;  6Ub.  Coart  of  Exchequer,  166;  '^Anonymoui,  2 
Salk.  603;  Stilemao  v.  Ashdown,  2  A.tk.  609;  Eppes  v.  Randolph,  2  Call.  126; 
Nlmroo  9.  The  Commonwealth,  4  Hen.  &  Miin.  57 ;  Coleman  v.  Cocke,  6  Rand. 
629*,  Rankin  «.  Scett,  12  Wheat.  179;  The  United  States  «.  Morrison,  4  Peters,  124. 
(ff)  May,  1766,  ch.  7;  Febmaiy,  1777,  ch.  16,  s.  7;  October,  1778,  eh.  21,  s.  7; 
Bac.  Abr.tit.  Limitation  of  Actions,  £.  6.— (i)  18  Ed.  1.  C.  46.— (u)  1828,  cb.  194. 
(ts) Jacob  Law  Diet.  v.  Relation;  Heapy  v.  Parris,  6  T.  R.  868;  Lord  Mshonli 
ease,  6  Mod.  69;  Anonymoos,  8  Atk.  621;  Fother|^ll  v.  Kendrick,  2  Vtm.  284; 
Botbomly  v.  Fairfax,  2  Vem.  761;  S.  C.  1  P.  WiU.  886.. 
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^vhidi,  recording  is  necetsarj,  the  recording  of  them^  after  the 
time  prescribed,  is  not  allowed  to  affect,  by  relation,  the  rights  and 
interests  of  intervening  purchasers  or  creditors,  {x) 

Such  is  the  nature  and  continuance  of  the  lien  upon  real  estate 
arising  from  a  judgment.  And,  upon  similar  principles,  as  a  judg* 
ment  does  not,  of  itself,  give  rise  to  any  Hen  upon  personal  pro- 
perty ;  and  as  the  lien  upon  it  can  only  commence,  according  to  the 
statute  of  frauds,  from  the  day  of  the  actual  delivery  of  ?l  fieri  fadat 
into  the  hands  of  the  sheriff,  so  it  continues  no  longer,  by  virtue 
thereof,  upon  such  property  than  it  may  be  levied  upon  by  such 
ytnt  oi  fieri  facias;  that  is,  until  its  return  day;  after  which,  if  it 
ean  be  so  continued  at  all,  it  can  only  be  by  the  immediate  re- 
newal of  such  execution,  or  the  instant  delivery  of  another  fi^ri 
facias  to  the  sheriff,  (y) 

But  if  a  judgment  be  given  on  a  ivrit  of  annuity  the  plaintiff 
shall  have  execution,  within  the  year,  after  eyery  day  of  payment, 
though  it  be  many  years  after  the  judgment,  (z)  And  so,  if  the 
terms  of  the  judgment  suspends  for  a  time  the  issuing  of  execu- 
tion ;  or  the  execution  be.  stayed  by  an  appeal,  or  writ  of  error ; 
or  the  issuing  of  an  execution  be  prohibited  by  an  injunction,  an 
execution  may  be  issued  at  any  time,  within  the  time  allowed, 
after  the  expiration  of  such  suspension  or  stay,  or  after  the  disso- 
lution of  the  injunction ;  and  consequently,  the  judicial  lien,  in  all 
sacb  cases,  is  so  far  continued,  (a) 

The  presumption  of  satisfaction  may  however  be  repelled,  and 
the  lien  sustained  in  full  force  by  the  issuing  of  an  execution,  and 
continuing  to  re-issue  an  execution  within  the  time  allowed  by 
law  after  the  return  of  each  execution,  for  any  length  of  time.  (6) 
And  so  too,  where  there  was  a  judgment  rendered  in  May,  1787^ 
by  virtue  of  which  a  lien  then  fastened  upon  the  land  of  the  defen- 
dant ;  and  another  judgment  rendered  in  November,  1791,  under 
which  that  land  was  regularly  taken  in  execution  and  sold ;  and 
the  purchaser  who  was,  in  1796,  summoned  and  appeared  to  a 
Mcire  fada$  on  the  judgment  of  1787,  as  terre-tenant,  without 


(«)  1786,  ch.  72»  s.  11 ;  1831,  ch.  804 ;  Pannell «.  The  Farmen  Bank,  7  H.  &  J. 
a02.— (y)  Oadea  p.  Woodward,  1  Salk.  87;  Heapy  ©.  Parris,  6  T.  R.  868;  MTUIiaiBt 
«.  Bradley,  2  Hayw.  863.— («)  2  Inst.  471.— (a)  2  Inst.  471;  Blacktock  v.  Mad- 
dox,  2  HaiT.  Ent.  694;  1799,  ch.  79,  8.  10 ;  1826,  cb.  157;  UDderbUl  v.  Devareux^ 
2  Saund.  72,  c.  note  ;  Michell  v.  Cue,  2  Burr,  660 ;  Franklin  v.  Thomaa,  8  Meriv. 
284.— (6)  2  Inst.  471;  Bac.  Abr.  tit.  Scire  Facias,  C.  1;  Bin§f.  Execu.  161;  Cook» 
9.  BatthuTtt,  2  Show.  286 ;  MuiUkin  v.  Duvall,  7  0.  &  J.  866. 
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iniistitfg^  upon  thd  presiiteption  of  satisftctioff  (rftlnt  judgttselif^  Mr 
prevent  its  lien  from  being  revired  to  as  to  oTerreach  that  of  tlM 
judgment  of  1791,  under  which  he  claimed,  unqoalifiedly  adibitted, 
that  th6  judgment  of  1787,  had  not  beeil  paid  or  in  any  manner 
satisfied ;  it  was  held,  that  the  lien  of  the  fitst  judprment  remained 
in  full  force,  and  bound  the  lands  in  the  hands  of  such  purchaser^ 
as  he  had  not  only  failed  to  plead  and  rely  upon  the  lapse  of  time 
in  opposition  to  it ;  but  by  acknowledging  the  judgment  to  b^ 
unsatisfied,  thereby  admitted  the  plaintiff's  right  to  have  e:itecatioii } 
and  consequently,  the  continuance  of  his  lien,  (c) 

At  law  where  the  suit  abates  by  the  death  of  a  party  within  \h§ 
time  allowed  for  suing  out  execution,  or  during  the  continuande  tff 
the  lien,  it  may  be  reriTcd  by  scire /aciasj  so  as  thereby  to  cov 
tinue  the  lien  from  the  date  of  the  judgment.  And  aftei'  such  an 
abatement,  the  plaintiff  at  law,  or  his  representative,  may  come  in 
under  a  creditor's  suit  in  equity,  without  reviving  the  suit  at  few 
by  a  scire  facias,  and  be  allowed  the  benefit  of  his  lien  as  against 
the  realty,  from  the  date  of  the  judgment,  or  as  against  the  per- 
sonalty from  the  date  of  the  delivery  of  }iit  fieri  facias  to  the  fllieiifll 
As,  under  such  circumstances,  this  court  considers  him  entitled  to 
the  benefit  of  his  lien,  without  requiring  him  to  make  himself  out  to 
be  a  judgment  creditor  by  evidence,  strictly  speaking,  and  sucll^ 
ab  he  has  a  right  then  to  proceed  upon  at  law;  (d)  since  that  lies 
which  gave  him  a  preference  from  its  date  not  bating  been  broken 
or  suspended  by  a  presumption  of  satisfaction  or  otherwise ;  (he 
revival  at  law  of  the  judgment  to  which  it  was  incident,  merely  for 
the  purpose  of  having  it  established  in  favour  of  or  against  the 
new  parties  would  be  wholly  unnecessary,  as  all  such  parties,  if  not 
then  before  the  court,  might  come  in  under  such  creditors'  suit,  (e) 

According  to  the  English  law  there  is  no  positive  limitvtion 
against  a  bill  of  revivor,  or  a  suhpcena  scire  facias  to  revive  a  de- 
cree;  yet  where  there  had  been  a  lapse  of  fifteen  years,  the  pso* 
ceedings  were  stayed,  {f)  But  in  Maryland  it  would  seem  to  have 
been  long  since  understood,  that  there  was  a  similar  limitation  to 
the  issuing  of  an  execution  upon  a  decree  as  to  that  of  issuing  an 
execution  upon  a  judgment  at  law ;  and  that  no  execution  can 


(e)  Ridgely  «.  GartreU,  8  H.  &  McH.  449 ;  Bing.  Execu.  161.— (<<)  Robiofon  v. 
ToDge»  8  P.  WiU.  888;  Borroagbs  v.  £Uon,  11  Ves.  86 ;  Howe  «.  Bant.  1  Dick. 
150.— (<)  Drewryv.  Tlitcker,8  Swan.  689;  Clarke  v.  Ormoode,  4  Good.  Cba.  R«p. 
51.^/)  Comber's  caM,  1  P.  WiU.  767. 
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^  BOW  issued  upon  the  ose  or  th^  otb^  aA^r  tbe  lapst  of  tbn|0 
jean  from  their  date  without  a  revival,  (g) 

After  the  time  h^  elapsed  by  which  the  plaintiff  is  precluded 
£ram  at  once  issuing  an  f*xecudon  upon  his  judgment,  he  may  stilly 
if  it  be  not  satisfied,  instead  of  a  icire  facias^  have  an  action  of 
debt  upon  it ;  but  the  institution  of  such  an  action,  as  it  is  income 
pitible  withy  and  cannot  be  prosecuted  at  the  same  time,  and  to* 
gether  with  an  execution  upon  the  judgment,  amounts  to  a  waivef 
pf  the  lien  arising  from  the  right  to  issue  execution ;  or  an  admiflr 
sioD,  that  no  such  lien  then  exists,  (h)  There  was  formerly  up 
positive  limitation  to  an  action  of  debt  upon  a  judgment ;  but 
after  the  lapse  of  twenty  years  it  would  be  presuq^ed  to  have  beM 
satisfied,  unless  the  delay  could  be  sufficiently  accounted  for.  (i) 
]^ut  by  our  act  of  Assembly  the  bringing  of  such  an  action  of  debt 
has  been  expressly  limited  to  twelve  years,  (j) 

It  appears  from  the  proceedings  and  the  testimony  taken  in  snpr 
port  of  the  claim  of  Stone  jr  Jtfc  Williams^  that  at  the  August  term* 
J822,  of  St.  Mary's  County  Court,  they  obtained  a  judgment 
against  Jamet  Walker  and  Jeremiah  Booths  for  the  before  men- 
lioned  amount,  from  which  judgment  Walker  and  Booth  appealed ; 
and,  after  the  case  had  been  taken  to  the  Court  of  Appeals,  and 
placed  there  for  argument,  Jeremiah  Boothy  on  the  lOih  November, 
18^,  died;  that  afterwards,  at  June  term,  1826,  of  the  Court  of 
Appeals,  the  judgment  of  the  county  court  was  affirmed ;  and  that 
a  part  of  the  judgment  so  affirmed  had  been  satisfied  by  Walker ^ 
who  had  since  become  totally  insolvent.  There  has  been  here 
therefore  not  only  a  considerable  lapse  of  time  since  the  rendition 
pf  the  judgment  by  the  county  court,  but  an  abatement  by  the 
death  of  Booth  since  the  judgment  was  rendered. 

But  it  has  been  declared,  that  no  case  in  the  Court  of  Appeals, 

(f)  Bvriogton  *.  0'£n«n,  1  Ball  4(  B«.  ITS;  Matthews'  Praiiun.  47e;  Thaaias 
V.  Harvie,  10  Wheat.  146 ;  Berrett  o.  Oliver,  7  6.  &  J.  207. 

Stdmp  v.  Hopkins. — On  the  petition  in  this  case  a  ca,  sa,  was  ordered,  on  the 
vftarn  of  which  it  was  moved  to  quash  the  ezecatlon,  because  more  than  a  year  bad 
dapsed  from. the  date  of  the  decree  before  the  applicatioo  for  the  m.  sa. 

ISoe. — KiLTT,  ChanciUor. — This  objection  is  such  as  to  cause  some  danbt»  and 
io  require  consideration ;  therefore,  the  execution  must  be  quashed  as  baviag  heeji 
erroneously  issued.— M.  S.;  Forum  Rom.  192 ;  1828,  ch.  194. 

(A)  Selwin,  N.  P.  827 ;  8  Blae.  Com.  ISO,  note ;  Bates  s.  Lockwood,  I  T.  R.  0S8  ? 
Holmes  9.  Waioewright*  1  Swan.  28;  Sasscer  «.  Walker,  5  G.  3i  J.  108.— (i)  Ke* 
jpys  V.  Ruscoffib>  2  Atk.  40;  Hales  v.  Hales,  1  fiep.  Gha.  ISS;  Winchconh  •* 
Wlnchcomb,  2  Rep.  Cba.  101.*-(jf )  1715,  oh.  28,  s.  6)  Hamneod  «.  Oantom  I  B. 
kMcH.200. 
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under  a  rale  aigomeiit,  skould  a1)ate  by  the  death  of  either  of  ihe 
parties ;  aiid  that  the  court  might  give  juHgment  as  if  the  party 
"were  alive';  and  the  judgment  should  have  the  same  effect  as  if  it 
had  been  rendered  in  favour  of,  or  against  the  deceased,  {k)  Ac- 
cording to  this  law,  the  lien  commencing  with  the  judgment  of  the 
t;ounty  court  was  stayed,  suspended  and  continued  by  the  appeal; 
and  must  be  considered  as  having  been  finally  affirmed  by  the 
judgment  of  the  Court  of  Appeals  in  favour  of  Stone  $*  Mc  WtUianu 
against  Jeremiah  Booths  as  of  June,  1825.  (I)  As  the  case  could 
utt  abate  after  it  had  reached  the  Court  of  Appeals  and  had  been 
there  placed  under  a  rule  argument,  the  plaintifis  could  not  have 
'been  expected  or  required  to  revive  their  judgment  until  after  the 
Court  of  Appeals  had  pronounced  *  its  decision.  But  after  that, 
although  the  lien  then  subsisted  in  full  force ;  because  there  could 
then  be  no  laches  imputed  to  the  plaintifis,  nor  then  any  presump- 
tion that  their  judgment  had  been  satisfied ;  (m)  yet  no  execution 
at  law  could  have  been  sued  out  against  the  representatives  of  Booth 
until  the  plaintifis  had  made  them  parties  to  their  judgment; 
which,  it  seems,  has  not  yet  been  done. 

It  is  clear,  that,  since  the  passage  of  the  act  enlarging  the  time 
for  suing  out  executions  on  judgments,  (n)  there  could  be  no  pre- 
sumption, that  this  judgment  of  Stone  fy  McfViUiams  had  been 
satisfied  until  after  the  lapse  of  three  years  from  June,  1825,  when 
it  was  affirmed  by  the  Court  of  Appeals ;  and  consequently,  their 
lien  remained  in  full  fbrce  in  March,  1828,  when  they  filed  their 
petition  in  this  case.  That  petition  must,  at  least  in  equity,  be 
considered  as  in  all  respects  equivalent  to  the  suing  out  of  a  scire 
fadas  to  revive  the  judgment  against  the  representatives  of  Booth; 
and  to  entitle  them  to  the  full  benefit  of  their  Hen  so  as  to  give  them 
a  preference  in  satisfaction ;  since,  under  all  the  circumstances  of 
the  case,  it  would  have  been  utterly  nugatory  to  have  proceeded 
at  law,  or  to  have  attempted  to  obtain  satisfaction  of  their  claim  in 
any  other  way.  (o)  It  is  then  clear  that  Stone  fy  McWtUiamSf 
at  the  time  they  filed  their  petition,  had  a  valid  and  subsisting  lien 
upon  this  equitable  interest  of  BooiKs. 

Having  thus  disposed  of  the  objections  to  the  judgment  of  iSione 
4r  McWUliams^  it  now  becomes  necessary  to  attend  to  the  claims 
— — - — —  - — ~ —  -  ■  ■  -      ■      — - 

(k)  1806,  eh.  90,  r.  11;  1815,  ch.  149, 8.  6  and  6;  Green  v,  Watkins,  6  Wheat. 
Ml.--(2)  Bac.  Abr.  tit.  Abatement,  F;  Penoyer  o.  Brace,  1  Ld.  Rayra.  244.— (») 
Gtmon*teas»,  5  Co.  88;  Howard  v.  Pitt,  Carth.  286;  S.  C.  I  Show.  409.— (»)  188S„ 
eh.  ia4.«-(o)  Robinson  v.ToDge,8  P.  Will.  898 ;  Barroaghs  v.  Elton,  11  Tea. 
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and  pf^teasions  of  the heimof  Jm'dan.  Thej  alkg«  aad  argiie^. 
that  Boathf  the  purchaser,  having  been  one  of  the  sureties  in  th« 
bond  given  by  Edmund  K^fj  their  guardian,  could  never  bavr 
obtained  a  legal  title  to  the  real  estate  bought  by  him»  until  the- 
amou&t  claimed  by  them  was  fuUy  paid ;  that  he  was  bound  to  sdsi 
io  the  proper  application  of  the  purchase  money,  and  not  haipingr 
done  so ;  and  the  money  he  paid  to  i&y,  their  guardian,  having' 
been  wasted,  it  was,  as  to  them,  no  payment ;  and  therefore  the 
equitable  lien,  held  by  the  court,  still  subsisted  for  their  benefit,  to 
enable  them  to  enforce  the  payment  of  the  whole  purchase  money 
which  has  not  come  to  their  hands ;  and  further,  that  they,  as  bond, 
creditors  of  Booth,  have  a  right  now  to  come  here  and  have  their 
claim  tacked  to  the  equitable  lien  of  the  court,  and  satisfied  along 
with  it  in  preference  to  any  other  of  the  creditors  of  Booth. 

It  will  be  seen  by  adverting  to  the  proceedings,  that  sundry  pay** 
ments  which  had  been  made  by  Booth,  the  purchaser,  to  jEiy,  as 
the  guardian  of  these  then  iniant  heirs  of  Richard  Jordauy  deceased, 
were  made  with  their  consent  expressed  after  they  attained  their 
fall  age,  and  were  thereupon  ratified  and  confirmed  by  the  ofdcn 
of  the  court;  and  therefore,  as  to  all  matters  covered  by  such 
cQQseat  and  by  tbe  judgment  of  the  court  thereupon,  it  is  now 
entirely  too  late  to  have  them  opened  for  re-adjudication^  in  onier 
to  let  in  any  claim  of  which  these  heirs  were  then  fully  apprised,^ 
and  which  they  might  then  have  made.     They  can  now  sustain  no 
claim  in  opposition  to  the  past  orders  of  the  court,  in  the  passing  oC> 
which  they  have  not,  and  cannot  allege  and  shew,  that  there  has ' 
been  any  fraud,  surprise,  error,  or  mistake ;  and  consequently  tbcir> 
daim  must  be  considered  and  disposed  of  entirely  in  accordance 
^th  those  past  judgments  of  the  court;  that  is,  as  being  a  ehim' 
against  Key^  their  late  guardian,  for  whose  default  they  may  holdf 
Booth  liable  as  one  of  Key^s  sureties  in  bis  guardian's  bond* 

The  only  cases  in  which  a  purchaser  is  bound  to  see  to  the 
application  of  the  purchase  money  are  where  a  trust  has  been 
raised  by  deed  or  will  for  the  sale  of  an  estate  for  the  payment  of. 
debts  and  the  like ;  and  the  trust  so  raised  is  of  a  defined  and 
limited  nature,  (p)  But  such  is  not  the  case  now  before  the  court;. 
This  sale  to  Booth  was  made  under  a  decree  in  a  creditor's  snit 
A  purchaser  under  a  decree  can  have  no  concern  with  the  disposi«s 
tion  which  the  court  may  make  of  the  purchase  money ;  nor  can  his^. 

-(]>)8ag.  Veil,  and  Pur.  M6. 
42  T.3 


right,  as  a  puivhaser,  be  in  any  manner  aflbcted  by  any  irregularis 
in  the  ease,  or  misapplication  of  the  purchase  money.  When  he 
pays  the  whole  of  the  stipulated  amount  he  is  entitled  to  an  abso* 
lute  conveyance  of  the  whole  right  of  the  parties  to  the  suit, 
whatever  that  may  be,  and  is  not  bound  to  look  to  any  thing  beyond 
tiie  express  terms  of  his  contract  with  the  court,  as  reported  by  the 
trustee  employed  to  make  the  sale,  (q) 

Where  a  mortgagee  has  made  further  advances  to  the  mortgagor, 
and  taken  his  bond,  binding  himself  and  his  heirs,  to  secure  pay- 
ment, the  mortgagee  may  tack  such  bond  debt  to  his  mortgage  as 
against  the  heir  or  devisee  of  the  mortgagor,  who  shall  not  be 
allowed  to  redeem  without  paying  the  bond  as  well  as  the  mortgage 
debt.  This,  however,  is  solely  a  matter  of  arrangement  to  prevent 
circuity  of  suits ;  for  in  natural  justice,  the  claim  has  no  foundation. 
But  this  tacking  of  the  bond  debt  to  the  mortgage  is  never  allowed, 
in  any  case,  to  the  prejudice  of  creditors  whose  claims,  as  to  the 
bond  debt,  are  of  equal  degree,  (r)  Here  the  heirs  of  Jordan  are 
not  mortgagees ;  but  merely  have  an  interest  in  the  equitable  lien 
held  by  the  court  for  their  benefit  only  so  far  as  there  might  be  a 
surplus  after  the  payment  of  all  the  creditors  of  Rkhard  Jordanj 
deceased.  These  heirs  of  Jordan  may,  it  is  true,  in  respect  to  the 
guardian^s  bond  by  which  Booth  was  bound  as  a  surety,  be  con- 
sidered as  bond  creditors  of  Booth.  But  a  mere  bond  can  give 
them  no  lien  whatever  upon  the  estate  of  Boothj  and  they  certainly 
cannot  be  allowed  to  come  here  and  have  their  bond  debt  tacked  to 
the  equitable  lien  of  the  court,  to  the  prejudice  of  the  judgment  and 
other  creditors  of  Booth. 

There  is  therefore,  no  foundation  for  these  alleged  superior 
claims  and  pretensions  of  the  heirs  of  Richard  Jordan^  deceased. 
They  can  only  stand  here  as  bond  creditors  against  the  estate  of 
Jeremiali  Booth,  deceased,  and  take  subject  to  all  prior  liens,  and 
pro  rata  with  the  other  creditors  of  Booth  in  equal  degree. 

Whereupon  it  is  Orderedy  that  this  case  be  and  the  same  is 
hereby  referred  to  the  auditor  with  directions  to  state  such  account 
as  the  nature  of  the  case  may  require ;  in  which  he  will  consider 
the  claim  of  Stone  If  McWilliams  as  founded  on  a  judgment 
against  the  late  Jeremiah  Booths  James  WaUcer  being  insolvent, 
taking  date  from  its  rendition  in  the  county  court.    And  the  claim 

{q)  Bennett  v.  HamiU,  2  Scbo.  &  Lefr.  677,  681 ;  Burke  v.  Croebie,*!  Ball.  &  Bea. 
601 ;  Lloyd  o.  Jobnes,  9  Yes.  S6 ;  Cartis  r.  Priee,  IS  Vei.  106.— (r)  Powd  Movtg. 
648,  626,  1016. 
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d(  BJcAard  Jordan  and  Lee  and  "wife  as  founded  on  a  bond  git  en  hj 
Jeremiah  Boathj  bis  eo^^oUigor  Edmund  Kiy  being  insolToit.  AtMl 
it  is  further  Ordered^  that  the  said  exceptions  of  the  parties,  so  fat 
as  thej  may  be  inconsistent  with  this  order,  be  and  they  are  hereby 
OTerruled. 

In  a  report  made  in  obedience  to  this  order,  and  filed  on  4th  of 

February,  1831,  the  auditor  says,  that  he  had  again  examined  the 

proceedings  and  stated  certain  additional  claims,  lately  exhibited, 

which  were  numbered  from  5  to  9,  inclusive.     That  No.  5,  was  on 

a  judgment  rendered  against  James  Walker  and  Jeremiah  Booth, 

on  the  8th  of  August,  1821,  prior  to  the  judgment  of  Stone  fr  JIfc- 

WiUiams^  claim,  No.  3.     But  that  the  judgment  was  not  under 

seal ;  and  there  was  no  affidavit  of  the  assignor ;  it  also  appeared, 

from  an  endorsement  on  the  short  copy  filed,  that  the  judgment  had 

been  enjoined  in  equity.     That  No.  6,  No.  7,  and  No.  9,  were 

judgment  claims,  but  were  not  proved  in  the  usual  manner ;  and 

were  subsequent  to  the  judgment  claim.  No.  3,  which  was  more 

than  equal  to  the  fund  to  be  distributed.     And  that  he  had  stated 

an  account  applying  the  balance  led  unappropriated  by  his  report 

of  the  Slst  of  July,  1829,  to  the  payment  of  the  additional  costs, 

claim  No.  6,  and  a  part  of  the  judgment  claim  of  Stone  ^  Jlfc- 

miliamsj  No-  3. 

After  which,  on  the  7th  of  February,  1831,  the  petitioners  Lee 
and  wife  and  Richard  Jordan^  excepted  to  the  allowance  made  by 
the  auditor  in  his  report  and  account  filed  on  the  19th  of  June, 
1826,  of  the  said  sum  of  one  thousand  dollars  as  a  credit  to  said 
Booth  on  account  of  the  said  purchase  money ;  because,  among 
other  reasons,  the  said  payment  does  not  appear  to  have  been 
authorized  by  any  order  of  the  court.  And  they  further  excepted 
lo  the  allowance  of  all  other  items  and  payments  in  said  account 
as  credits  as  aforesaid  not  appearing  to  have  been  authorized  by 
the  court  or  any  order  thereof. 

1th  Febniart/y  1831. — Bland,  Chancellor. — Ordered^  that  this 
last  report  of  the  auditor  be  and  the  same  is  hereby  ratified  and' 
confirmed;  and  that  the  exceptions  this  day  filed  be  overruled; 
and  the  trustee  is  directed  to  apply  the  proceeds  accordingly: 
except  as  to  the  claim  No.  5 ;  the  determination  upon  which  is 
hereby  suspended  until  the  24th  of  March  next ;  at  any  time  afler 
which  dayjthe  said  claim  No.  5,  may  be  finally  disposed  of,  on 
the  application  of  any  party  interested  in,  or  affected  by  it. 
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The  «aM  iftood  dvtf  aoecmlingly)  after  whkh  tim/b^  at  (he  ia«« 
•talice  of  tkt  olaimants  fitona  4r  MtJViUimns^  it  was  agaia  braogiit 
bfiforelbe  court 

S6/&  Marchy  1831. — Bi.AND,  CAanc^/ior .-^It  appearing  from  a 
careful  inspection  of  the  voucher  of  claim  No.  6,  which  was  filed 
on  the  27th  of  December  last,  that  the  injunction  by  which  the 
execution  of  the  judgment  might  have  been,  at  one  time  8ua« 
pended,  had  been  dissolved ;  and  the  voucher  of  that  claim  having 
been  filed  long  after  the  expiration  of  the  time  allowed  for  tbe  cre- 
ditors to  bring  in  their  claims ;  and  the  other  objections  to  it,  as 
stated  by  the  auditor,  not  having  been  removed,  as  allowed  by  the 
order  of  the  7th  of  February  last.  It  is  therefore  Ordered^  that 
the  said  claim  of  Philip  Turner^  designated  as  claim  No.  5,  be  and 
the  same  is  hereby  rejected ;  and  the  trustee  is  directed  to  apply 
the  proceeds,  awarded  by  the  auditor  to  it,  in  satisfaction  of  the 
said  claim  of  Stone  S^  McWUliams  designated  as  No.  3. 


From  these  last  orders,  of  tbe  I8th  of  January,  7th  of  February 
and  26th  of  March,  1831,  the  petitioners  Lee  and  wife  and  Richard 
Jordan  appealed,  and  they  were  at  the  December  term,  1832,  of 
the  Court  of  Appeals,  affirmed.  Lee  and  wife  and  Jordan  o.  SUim 
4r  McWUliamgy  b  G,  Sf  J.l. 


M0RGAN»8  CASE. 


On  i  petition  and  aAdayit,  tbat  a  certain  person  is  of  unsound  mind,  a  writ 
jD«  Lvnatico  Inquirendo  may  be  iasued.  A  trustee  of  a  lunatic  may  decUne  to 
continue  to  act  as  such.  No  one  vbould  be  appointed  trustee  or  committee  of  a 
lunatic  who  is  not  a  resident  of  the  state.  Where  tliere  it  a  doo^t  af  to  tti 
soundness  of  mind  of  one  who  has  been  declared  a  lunatic,  he  should  be  apprised 
of  the  fact,  and  of  the  Chancellor's  readiness  to  hear  any  communication  from  hijn 
or  on  his  behalf.  A  lunatic's  runaway  slave,  who  has  been  apprehended,  may  bs 
sold  and  the  proceeds  of  the  sale  invested  for  the  benefit  of  the  lunatic. 

On  the  15th  of  September,  1806,  John  Jfabby  by  his  petition, 
stated,  that  Charles  Morgan j  of  Talbot  county,  a  relation  of  his  by 
maniage,  was  incapable  of  managing  his  affairs,  and  a  lunatic; 
wherefore  be  prayed  that  a  writ  De  Lunalico  Inquirendo  might  be 
issued,  &c.  To  this  petition  was  subjoined  an  affidavit  of  two 
persona  stating^  that  they  had  known  Morgan  for  some  time  past, 
and  belieyed  him  to  be  a  person  deprived  of  his  reason.     Where- 


MOttOAN'8  CAHe.  gg} 

tttKfn  ic  wa«  Otdm^j  th«t  a  i^irrit  be  ismied  m  prayed^  fte.  Ift 
poriOflD^  <tf  which  ftn  inquisition  wasr  had  on  the  10th  of  Ocio^ 
ber^  1806,  and  returned  and  filed  on  the  3d  of  November  foHow*> 
i»g,  in  which  it  was  found,  that  Charles  Morgan  had,  for  fiie 
jears  then  last  past,  been  a  person  of  an  unsound  mind  who  did 
not  enjoy  any  lucid  intervals,  and  was  incapable  of  governing  him^ 
self  or  his  property;  and  that  he  was  entitled  to  a  tract  of  seventy- 
five  acres  of  land  of  the  annual  value  of  thirty  dollars ;  to  three 
negro  slaves;  and  a  bond  for  the  sum  of  $100. 

I9ih  May  J  1807. — ^Kilty,  Chancellor. — John  JVa66,  Esquire  ^  of 
Talbot  county  appointed  trustee.  To  give  bond  in  the  usual  form 
with  one  or  more  sureties  to  be  approved  by  the  Chancellor  in  the 
penal  sum  of  £1,000. 

This  trustee  gave  bond  as  directed,  and  returned  a  schedule  of 
the  property  received  by  him.  Some  time  after  which  he  died  ^ 
and  sundry  persons  by  a  certificate  recommended  WUliam  Bartoick 
as  his  successor. 

4ih  September f  1810. — Kilty,  Chancellor. — Ordered^  that  PPi/- 
liam  Barwick  be  and  he  is  hereby  appointed  trustee  for  CharUs 
Morgan  a  lunatic ;  Provided^  that  before  he  acts  as  such  or  takes 
into  his  possession  any  of  the  property  he  give  bond  as  directed  In 

ihe  original  order. 

- 

This  trustee  gave  bond  accordingly ;  and,  after  some  time,  in- 
formed the  Chancellor  by  letter,  that  he  could  not  act  as  trustee 
any  longer. 

23d  Decemher^  1811. — Kilty,  Chancellor. — The  trustee  having 
declined  to  act  longer  in  this  case ;  it  is  Ordered^  that  James  Jfabh 
be  appointed  trustee  in  bis  place.  Bond  to  be  given  as  the  former 
trustee  was  directed. 

This  titistee  gave  bond  as  required,  and  returned  several  ac« 
eo^nts  of  his  receipts  and  disbursements  of  the  rents  and  profits  of 
the  lunatic's  estate ;  the  first  of  which  left  a  balance  of  $200  due 
to  the  trustee ;  the  second  left  no  balance  either  way ;  the  third 
shewed  a  balance  of  $35  due  to  the  trustee;  and  the  fourth  shewed 
a  balance  due  him.  of  $45.  After  which  this  trustee  communicated 
to-  the  ChaneeHor  his  determination  to  rdinquish  his  tmst.  And 
George  W*  Jfabb  was  recommended  as  his  successor. 

13lA  Jwnti  1820. — Kit.ty^  ChanceJU^.-^Ordendy  that  Charge 
W.  MM  be  and  he  is  hereby  appointed  trustee  in  the  place  of 
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James  Mbbj  resigned.  The  m&d  trustee  to  exeeute  a  bond  witti 
surety  as  was  done  by  the  former  trusfteei  after  which  a  furthei 
ord^  will  be  made. 

After  this  trustee  had  given  bond  as  required,  the  former  trustee 
returned  a  further  account  shewing  a  balance  due  him  of  ^25. 
And  this  trustee  filed  an  account  in  which  he  charged  himself  with 
an  amount  of  rents  and  profits  received  more  than  equal  to  the 
maintenance  of  the  lunatic.  This  trustee  by  a  letter  addressed  to 
the  Chancellor  declined  to  act  any  longer,  and  recommended 
CharUs  JVabb  as  his  successor. 

19/A  January^  1824. — Johnson,  Chancellor, — Orderedy  that 
Charles  JVabbj  of  Talbot  county,  be  and  he  is  hereby  appointed 
trustee  in  the  place  of  George  W.  JVafiJ,  resigned.  The  trusteef 
now  appointed  to  give  a  bond  with  surety  as  was  done  by  the 
last  trustee. 

Charles  J^ahh  declined  the  acceptance  of  the  trust,  and  recom- 
mended Thomas  M.  Cooper^  the  nearest  of  kin  to  the  lunatic,  as  a 
suitable  person  to  be  appointed. 

22d  May,  1823. — Johnson,  Chancellor. — Ordeied,  that  Thomas 
M.  Cooper  be  and  he  is  hereby  appointed  trustee  in  place  of  Charles 
Mibbj  resigned.  The  trustee  at  this  time  appointed  to  give  bond 
for  the  performance  of  the  trust  as  before  directed  to  be  given  by 
the  former  trustee. 

It  does  not  appear,  that  the  trustee  Cooper^  ever  gave  bond  as  re- 
quired. The  former  trustee  Oeorge  W.  JVIabb  filed  his  account  from 
which  it  appeared,  that  there  was  a  balance  of  |10  due  to  him. 

Charles  Morgan^  the  lunatic,  by  his  petition,  filed  on  the  I7tk 
of  June,  1829,  complained  of  the  mismanagement  of  the  trustee 
Cooper^  and  of  his  not  having  provided  him  with  a  comfortable 
subsistence  from  the  proceeds  of  his  estate,  which  was  amply  sof* 
ficient  for  that  purpose ;  and  alleged,  that  although  he  had  beea 
officially  found  a  lunatic  some  time  past ;  yet  he  could  produce 
certificates  of  many  respectable  persons,  who  now  thought  other- 
wise* Whereupon  he  prayed,  that  he  might  be  either  restored  to 
the  fuU  possession  and  enjoyment  of  his  property;  or  that  another 
trustee  might  be  appointed  in  place  of  Cooper y  &c.  With  this 
petition  there  were  a  number  of  certificates  and  letters  filed,  from 
respectable  citiasens  of  Talbot  county,  expressing  various,  different, 
and  opposite  opinions  as  to  the  then  mental  condition  of  Ckoiiee 
Morgan. 
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l9AJme,  189»«— Blaitd,  Chasicdhr.— The  petition  of  CAarUi 
Morgan^  together  with  the  opinions  in  writing  of  sundry  persons, 
as  to  his  capacity  to  manage  his  own  affairs,  having  been  submittedf 
were  read  and  considered. 

Charles  Morgan  himself  did  not  appear,  as  would  seem  to  have 
been  his  intention  from  what  is  said  in  one  of  the  letters  filed.  But 
if  he  had,  it  is  most  likely  I  should  not  have  been  better  enabled  to 
have  ascertained  the  regularity  and  strength  of  his  mental  facut* 
ties  by  a  short  personal  interview,  than  from  the  various  opinions 
which  have  been  thus  given  to  me  of  him.  It  is  not  easy  to  make 
up  a  correct  judgment  on  such  a  matter,  (a)  In  cases  of  lunacy 
a  generous  equity  is  to  be  administered  with  a  parental  hand ;  and 
yet,  the  means  of  meting  out  common  justice  is  not  always  within 
the  power  of  the  court  for  want  of  correct  information  as  to  facts 
and  circumstances.  It  does  not  appear,  that  the  court  has  ever 
before  been  informed,  that  Thwnas  M.  Cooper  was  a  resident  of  the 
state  of  Delaware  at  the  time  he  was  appointed  trustee.  It  is  clear, 
that  no  one  should  be  appointed  or  continued  as  the  trustee  of  a 
lunatic  who  resides  beyond  the  jurisdiction  of  the  court,  and  can* 
not  promptly  be  made  amenable  to  its  authority.  (6)  I  have  there- 
fore no  hesitation  in  displacing  Cooper.  And  I  now  only  deem  it 
necessary  to  appoint  another  trustee  until  the  intellectual  condition 
of  Charks  Morgan  can  be  more  satisfactorily  ascertained,  (c) 

Whereupon  it  is  Ordered^  that  Richard  Dardin^  of  Talbot  county, 
be  and  he  is  hereby  appointed  trustee  in  the  place  of  the  said 
Thmas  Jtf.  Cooper ^  to  take  charge  of  and  have  the  care,  custody, 
tod  management  of  the  person  and  estate  of  the  said  Charles  Mor* 
gan^  a  lunatic.  And  that  the  said  trustee  Dardin^  apply  the  inte- 
rests, rents,  issues,  and  profits,  of  the  said  lunatic's  estate  to  his 
support  and  maintenance,  and  render  an  account  thereof  accord- 
faigly.  But  before  the  said  Dardin  acts  as  trustee,  he  shall  give 
bond  to  the  state  of  Maryland,  with  surety  to  be  approved  by  the 
Chancellor,  in  the  penalty  of  $3,000,  well  and  truly  to  discharge 
his  duty  as  trustee,  and  to  render  an  account,  on  oath,  of  all  the 
property  of  the  said  lunatic,  with  the  interest,  rents,  issues,  and 
profits  thereof,  once  in  each  year ;  and  as  much  oftener  as  may  be 
required ;  and  to  deliver  the  same  up,  when  called  upon  to  do  so. 


(o)  Colcgate  D.  Owings'  case,  1  Bland,  370.— (6)  ExparU  Ord.  4  Cond.  Chan. 
Aq».  44 ;  Logan  ».  Fairlee,  4  Cond.  Chan.  Rep.  90.— (c)  ExjmrU  Thomas  Drayton, 
1  Dena.  144. 
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And  it  is  fiirtber  Ordered^  that  the  said  Thovm  Jf-  Ci^oper  de. 
fivtr  up  and  transfer  all  the  property,  debts,  rigbtSi  and  efiecli, 
vhicb  may  be  in  bis  posession  or  under  bis  control  of  the  said 
Charles  Morgan j  unto  the  said  trustee  Richard  Dardin;  and  also 
render  unto  this  court  a  true  and  full  account,  on  oath,  of  all  bis 
proceedings  concerning  the  said  lunatic  and  bis  estate. 

And  it  is  further  Ordered^  that  the  said  trustee  Richard  Dariin^ 
as  soon  as  may  be  after  be  has  given  bond,  make  out  and  return  to 
this  court,  a  full  and  complete  inventory,  on  oath,  of  the  estate, 
debts,  rights,  and  effects,  of  the  said  lunatic  which  may  have  come 
to  his  hands,  and  so  far  as  he  can  ascertain  the  same. 

And  it  is  further  Ordered^  that  the  said  lunatic,  or  any  one  on  his 
behalf,  may  at  any  time,  on  petition  to  this  court,  have  the  said 
Morgan  discharged  from  its  further  custody  upon  such  affidavits  as 
he  may  th'mk  proper  to  &Ie,  taken  before  any  justice  of  the  peace, 
and  made  by  any  physician ^  or  other  respectable  person,  giving 
such  a  particular  description  and  opinion  of  the  mental  condition  of 
the  said  Morgan  as  may  enable  the  Chancellor  to  judge  of  his 
ability  and  capacity  to  manage  his  own  affairs. 

And  it  is  further  Ordered^  that  the  said  trustee  immediately  make 
out  and  deliver  to  the  said  Charles  Morgan  a  full  and  exact  copy 
of  this  order,  to  the  end,  that  he  may  be  apprised,  so  far  as  he  thus 
can  be,  of  the  disposition  the  court  has  made  of  himself,  and  of  his 
estate ;  and  of  its  willingness  to  hear  and  maturely  to  deliberate 
upon  any  application  he  may  hereafter  make  to  it. 


The  trustee  Dardin  gave  bond  as  required  \  and,  in  a  few  months 
after,  died ;  upon  which  Jesse  Scoti^  by  his  petition,  stated  the  fact^ 
and  prayed,  that  he  might  be  appointed  trustee  to  the  lunatic 

29(A  December^  1829. — Bland,  Chancellor. —  OrderedyihdiiJesH 
Scott  be  and  he  is  hereby  appointed  trustee  of  the  person  and  es- 
tate of  CharUs  Morgauj  a  lunatic,  in  the  place  of  Richard  Dardin^ 
deceased,  as  prayed ;  but  before  he  acts  as  such  he  shall  give  bond 
as  required  by  the  order  of  the  18ih  of  June  last.  And  it  is  further 
Ordered^  that  the  said  Jesse  Scott  be  and  is  hereby  invested  with 
all  the  authority  conferred  by  that  order,  and  is  required  to  comply 
with  all  the  directions  therein  contained. 


This  trustee  gave  bond  as  required,  and  made  a  report  of  his 
receipts  and  disbursements  of  the  rents  and  profits  of  the  lunatic's 
estate.     And  afterwards  by  his  petition,  filed  on  the  8th  of  April, 
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1831 1  stated)  that  the  luDatie's  negro  man  slave  named  Harry y  had 
been  for  some  time  oat  of  his  possession  as  a  runaway ;  that  he  had 
caused  him  to  be  arrested  in  the  city  of  Baltimore,  and  brought 
back  and  lodged  in  Talbot  county  jail  for  safe  keeping;  and  that  if 
taken  out  of  jail  he  would  again  run  away  and  be  wholly  lost. 
Whereupon  he  prayed,  that  he  might  be  authorized  to  sell  the  said 
sla^e  for  the  benefit  of  the  lunatic. 

9th  April,  1831.— Bland,  ChanctUor.—Orderedy  that  the  said 
trustee  Jesse  Seott^  be  and  he  is  hereby  authorized  and  required  to 
make  sale  of  the  negro  slave  Harrys  either  by  advertising  him  for 
sale  at  public  auction ;  or  by  a  private  sale ;  or  on  a  credit,  not  ex- 
ceeding ninety  days ;  or  for  ready  money,  as  he  may  deem  most 
advantageous  for  the  lunatic.  And  if  the  trustee  shall  sell  the 
negro  on  a  credit,  he  shall  take  bond  with  surety,  to  be  approved 
by  him,  from  the  purchaser  to  secure  the  payment  of  the  purchase 
money  with  interest  from  the  day  of  sale.  And  it  is  further  Ordered, 
that  the  trustee  be  and  he  is  hereby  authorized  and  required,  as 
soon  as  may  be,  to  invest  the  proceeds  of  the  sale,  in  stock  of  the 
Farmers'  Bank  of  Maryland,  in  the  name  of  and  for  the  benefit 
of  (he  said  lunatic.  And  that  the  trustee  report  to  fliis  court,  on 
oath,  a  full  account  of  all  his  proceedings  in  relation  to  the  said 
sale  and  investment ;  and  also  an  account  of  his  proceedings  as 
trustee,  as  required  by  the  orders  of  the  18th  of  June,  and  the  290i 
of  December,  of  the  year  1829.  {d) 


Some  time  after  this  the  lunatic  died,  and  no  further  proceedings 
respecting  his  estate  appear  to  have  been  had  here. 


AUSTIN  V.  COCHRAN. 


A  cnditor't  i«it  does  not  abtta  by  the  death  of  a  plaintiff  or  toy  creditor  who  may 
have  come  in,  if  there  be  then  a  plaintiff  or  creditor  competent  to  proeecute  the 
9ttit-^But  t  creditor^  suit  will  abate  by  the  death  of  a  defendant  heir  or  deTieee^ 
whether  there  he  any  auipUis'of  the  pioeeedi  of  the  aale  to  be  returned  to  him 
or  not 

This  was  a  creditor's  biQ  filed  on  the  18th  of  March,  1830,  in 
Baltimore  County  Cotirt,  by  Edward  AusHtiy  Edward  Austin  the 
Heunger,  Anthony  Austiny  and  John  Austin,  partners  trading  under 

••  '  ■     I  ■■    ■    I.  ■  ■■ ;     I  ■    ■  ■       ;     .    I   ' 

(tf)  Boarman'to  ease,  9  Bbmd,  M. 
43  V.3 
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the  finn  of  Qeorge  ^stin  4*  Cb.,  Bgaiiut  Dibarah  CockrUny  WU- 
liaJm  S.  Cochranj  Thomas  L.  Emim/y  and  WiUiam  O.  McCSiwn. 
The  bill  states,  that  a  partnership  in  trade  had  existed  and  been 
carried  on  between  the  late  WiUiam  Cochran  and  the  late  John  O, 
Comegysy  in  the  city  of  Baltimore,  under  the  fir^  of  WUUrnn 
CochrcKn  fy  CorMgys;  which  firm  had,  in  the  course  of  their  deal- 
ings, become  largely  indebted  to  the  plaintiffs ;  which  debt  thai 
remained  due  and  unpaid ;  that  WiUiam  Cochran  died  leaving  a 
•  considerable  real  and  personal  estate,  which,  by  his  wiH,  he  de- 
vised to  his  wife  the  defendant  Deborahy  and  to  bis  mfant  son  the 
defendant  WiUiam  S.  Cochran;  and  a|)pointed  IMnntthy  JbhnG. 
Ckm^ysy  and  Samuel  Hottingswctthy  his  executbrs;  that  DAorak 
and  Comegys  had  qualified  as  his  executors,  and  HoUingsworth 
had  refused  to  accept  the  appointment ;  that  John  G.  Com^ysy  the 
surviving  partner,  had  taken  into  his  possession  all  the  estajte  and 
e^ts  of  the  firm ;  and  after  some  time  died,  having  by  his  w31 
appointed  the  defendants  Em^  6nd  McClure  his  executors,  who 
Qualified  accordingly  as  such ;  that  the  property  and  estate  of  the 
firm  which  passed  into  the  hands  of  the  surviving  partner -Cbm^g;^, 
were  entirely  or  -nearly  absorbed  by  other  claims  against  it;  and 
that  the  personal  estate  of  the  late  WiUiam  Cochran  was  insuffi- 
cient to  pay  his  debts.     Whereupon  it  was  prayed,  that  the  real 
estate  of  the  late  Wiiliean  Cochran  tnight  be'sokl  for  the  satisfac- 
tion of  his  creditors. 

On  the  11th  of  November,  1820,  the  defendants  Emory  and 
McClure  put  in  their  answer,  in  which  they  admit  the  claim  of  the 
plaintiffs,  and  the  deficiency  of  the  e&cts  of  the  firm  of  WUtm 
Cochran  if  ComegySy  to  satisfy  the  claims  against  it.  The  death 
of  Deborah  Cochran  was  suggested,  and  Thomas  L.  Emory  was 
admitted  as  a  defendant  in  her  stead.  After  which  two  other  cre- 
ditors filed  their  petition  praying  to  V^  allowed  to  come  in  as  plahi- 
tifis ;  and,  on  the  8th  of  May,  1826,  they  were  permitted  to  be 
made  parties  as  prayed.  On  the  9tb  of  May,  1826,  the  defen- 
dant Emoryy  as  administrator  de  bonis  non  of  WiUiam  Cochrmy 
imsweied,  and  adaiitted  the  daim  of  the  plaintiffs.  And,  on  the 
same  day,  the  infant  defendant  William  S.  Cochran  put  in'  his 
answer,  by  hv  guardian  ad  fii^em,  in  y^hiok  he  admits  the  .dkm  of 
the  plaintiffs,  and  assents  to  the  sale  of  the  feal  estate  of  his  stMei- 
tor  and  devisor. 

The  parties  filed  an  agreement  on  the  10th  of  May»  1826,  in 
which  they  say,  ^It  is  agreed,  that  a  decree  sl^all  pass  in  this  cause 


for  the  sale  of  tbe  properly  meatioiied  in  the  prooeedings  therein) 
vith  a  jrtay  of  exeontioo  An  laid  decree  imtil  the  fint  day  of  June, 
1827,  ibr  the  peymaot  of  the  olaims  legally  due  by  the  said.  WUUam 
Cochran  and  John  Q.  QfmBgys^  the  said  creditors,  hy  their  aolioitoni : 
9KpwBg  to  release  the  99iAWUtUm  S.  Cochran  of  and  frovk  all 
ciaiiDS  for  rents  reeeiTed  by  him  or  his  guardian,  from  the  house. 
and  lot. in  Market  street,  in  the  city  of  Baltimore,  in  the  proceed- 
ings mentiDii^d,  where  the  said  WUtiam  G^cAnm  formerly  resided, 
ap  to  the  said  first  day  of  J^ftne,  1827.'  In  eonformity  with  this 
agreemenl,  a  decree  was  passed,  on  the  same  day,  directing  tiie 
rral  estate  of  the  late  WilHoin  Coekrttn  to  be-sokl;  and  it. was  sold 
aoQO^dingly,  and  the  sale  finally  ratified  on  the  1st  of  Febniary, 
182& 

After  which  the  prooeedings  were  removed  under  the  aet  of 
1824,  ch.  196,  and  filed  here  on  the  29th  of  Decemb^,  1830. 
And  during  the  ooosideration  of  the  case  it  was  verbally  intimated, 
that  the  defendant  WUliam  S.  Cochran  was  in  fact  then  dead. 

5ih  Ma/jfi  183L — Blano,  Chancellor.— A.  creditor's  suit  is  regu* 
lated  by  principles,  in  relation  to  abaiement,  in  some  respects, 
different  firom  other  suits.  It  is  a  general  rule,  that  in  all  cases 
where  a  plaintiff  or  a  defendant  dies  whose  en^re  interest  is  inse- 
parably mingled  with  that  of  the  other  parties,  and  yet  does  not 
devolve  upon  any  of  them,  the  suit  abates ;  and  no  further  pro- 
ceedings can  be  had  until  it  has  been  regulady  revived,  (a)  Biit, 
in  a  creditor's  suit,  all  the  other  creditors  of  the  same  debtor  may 
come  in  and  associate  themselves,  as  plaintiffi,  wi&  the  one  by 
whom  it  was  instituted  ;  and  from  the  time  such  creditors  file  the 
vouchers  of  their  claims,  or  are  otherwise  admitted  as  eo^ainfifi, 
the  suit  may  be  prosecuted  by  all  or  any  of  them  as  well  as  by  the 
originally  suing  plaintiff.  They  are  ail  entitled  to  the  same  privi- 
lo^gBA  as  plaintiffs ;  and  eaok*  one  is: allowed  to  take  the  isame  stand 
as  against  the  defendant*  And  consequently,  if  he  by  whom  the 
suit  was  commenced,  or  any  one  who  has  afterwards  come  in,  and> 
taken  the  pceition.  of  a  plaintifi^  dies,  the  snit  does  not  abate,  if 
there  be,  at  the  time,  any  other  unsatisfied  creditor  standing  as  a 
plaintiff;  because,  although  the  interest  of  the  deceased  does  not 
sujcvive  to  a#y  of.  the  other  parties ;  yet  there  are  other  plaintifis  to 
^jdMwn  all  the  .lights^  privileges  and  benefitts  of.  the  suit  do  surviTe,' 
and  who  are  competent  to  call  upon  the  court  for  its  decree;  and 
-^    ■  ■  I   ■  I         I  ■    ■■  ■ »        -    » I . .  I. .  ■  I  ^    I    1 11  »■  1 1 1  ^  .  1 1 1 1     I     1 1  . 

(a)  Baddy  «.  KMt,  1  Meiif .  SSI. 
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v^ho  must^  therefore,  be  permitted  to  sopfyort  their  own  intereeti, 
aad  to  prosecute  the  suit  for  themeelreff,  leaying  the  repieeenta- 
tiires  of  the  deceased  creditors  to  come  in  and  resww  the  proeeoo- 
tion  of  their  claiiss  as  thej  may  think  proper,  (i) 

In  ordinary  cases,  at  common  law,  when  a  creditor  dies  pending* 
a  suit  which  he  had  instituted  against  his  debtor,  it  derolres,  as  a 
duty,  upon  his  executor  or  administrator  to  see,' that  it  is  season* 
ably  rerired  and  prosecuted  with  effect ;  and  so  too  in  this  eoort. 
Bnt  in  creditors'  suits  it  would  be  attended  with  unneceeaaiy;  and^ 
in  many  respects,  insuflerable  delay  and  expense,  to  eoaaider  the 
whole  suit  as  abated  by  the  deatfi  of  any  one  of  the  ranhitnde  of 
creditors  who  may  have  been  associated  together  as  plaintiflb;  Ar 
there  are  not  unfrequently  instances  in  this  court  of  creditors'  suits 
in  which  there  have  been  more  than  an  hundred  creditors  admitted 
to  come  in  and  claim  a  right  to  participate  in  the  distribution  of 
the  deceased  debtor's  estate :  and  therefore,  where  a  creditor's  bill 
has  been  filed  by  only  one  creditor,  and  he  dies,  after  other  credi- 
tors have  come  in,  as  the  whole  costs  are  here  first  paid  out  of  the 
debtor's  estate,  the  suit  does  not  necessarily  abate ;  but  may  be 
sustained  and  prosecuted  by  any  creditor  who  has  come  in,  as 
well  as  by  any  one  of  the  surviving  plaintiffs,  where  the  bill  has 
been  filed  by  several;  and  the  representatives  of  the  deceased 
plaintiff  or  creditor,  by  merely  filing  the  legal  testimonials  of  their 
being  clothed  with  that  character,  may  be  permitted  to  take  his 
place  as  renewed  parties  without  filing  abHl  of  revivor,  (c) 

But  although  the  suit  cannot  be  suffered  to  abate,  or  to  be  even 
unreasonably  delayed ;  because  of  the  oocaaional  dropping  off,  by 
death,  or  the  payment  of  the  claims  of  some  of  the  troop  of  credit 
tor  plaintiffi,  who,  having  a  common  interest,  have  therefore  been 
penoitted,  or  required  to  come  in  and  make  eommon  cause  in  the 
pursuit  of  Aeir  chims ;  yet  as  to  the  defendant  debtor,  or  bis  re- 
presentatives, who  hold  the  fund  upon  which  the  charge  is  made, 
the  case  is  very  different.  It  is  obviously  the  interest  of  such  de- 
fendants to  have  every  unsound  claim  rejected ;  beeanse,  after  al 
the  creditors  are  satisfied,  they  are  entitled  to  the  surplus.    And 


(6)  1  Eq.  Gb.  Abr.  8,  p.  7;  Fallowei  v.  WilfiamMn,  11  Ym.  SIO;  Boddy  v.  Kent, 
1  MttBV.  S61 ;  Bnrne^r  v.  Morgan,  1  Cofid.  Obu.  Rtp*  ISB )  fioaMitdi  v.  DoMgal^ 
1  Cond.  Chan.  Rep.  249 ;  Mitf.  Pl«a.  S9 ;  1  Fowl.  Ezch.  Pra.  S8 ;  Calvert  on  Fu>> 
tiet.  104,  107.— (c)  Boddy  v.  Kent,  1  Meriv.  861;  Dixon  v.  Wyatt,  4  Mad.  SSS; 
Buniejr «.  Morgan,  1  Cond.  Chan.  B«p.  188 ;  Honlditch  v.  Donegall,  1  Cond.  Chan. 
Rep.  i48;  Handlbfd  v.  Stone,  1  Cond.  Own.  Rep.  OC 
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et«ii  ivkere  lliere  may  not  be  a  sufficiency  to  satisfy  all  ike  credi- 
tors ;  it  is  a  duty  which  such  defiendants  owe  to  the  just  creditors 
of  tfciif  testator  or  intestate  ancestor  or  devisor,  as  well  as  to  them- 
Mlres,  to  make  all  proper  disdosuies,  and  to  assist  in  hating  m 
Air  distribution  made  by  excluding  all  unfounded  claims,  so  that 
Ifcoee  only  which  ave  deady  valid  may  obtain  the  full  dividend  to 
whieh  they  are  entitled. 

In  this  ease,  therefore,  if  it  be  tme  that  WUUam  S.  Od^nm  is 
new  dead^  it  is  evident  that  no  fiirther  proceedings  can  he  had 
until  his  legal  rei»eseBtativeB  have  been  made  parties. 
•  Whereiqwn  it  in  Ordered,  that  this  case  stand  over  until  iuvther 
esder. 

After  which  the  plaintiffs,  by  their  petition,  stated,  that  WilBam 
S.  Cochran  made  his  will,  by  which  he  appointed  WUUam  H. 
Freeman  his  executor,  and  died.  Whereupon  they  prayed,  that  a 
subpama  might  issue,  &c.  And  it  appearing  from  the  proceed- 
ings, that  the  real  estate  which  descended  to  the  said  William  S. 
Cochrariy  had  been  converted  into  personalty;  it  was  thereupon 
Ordered^  that  a  suhpcena  scire /ados  issue  against  the  said  JVee- 
man  as  prayed;  which  being  returned  summoned,  the  suit  was 
ordered  to  stand  revived  in  all  respects  against  him;  and  was 
thereaAer  prosecuted  to  a  conclusion. 
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On  the  petition  of  a  widow  in  a  creditor't  salt,  a  eommiBrion  may  be  issaed  to  aisign 
her  dower. — ^Another  peraon  may  be  admitted  aa  a  purchaser  in  place  of  him  who 
was  reported  as  aneh. — ^After  the  sale  bu  been  ratijfied,  and  the  purehaae  money 
bm  bteone  de«»  the  p  vebaaar,  and  hia  Muetiea,  auy  be  ordered  to  pay ;  and,  oa 
tbair  ftiUng  to  do  ao^  the  land  may  be  re-iold  at  the  riak  of  the  parchaaer. 

Where  it  appears,  in  a  creditor's  suit,  that  there  is  any  personal  estate  left,  the  eze- 
cator  or  administiator  should  be  decreed  to  account. — A  decree  for  a  sale  esta- 
UislMa  the  whole  or  a  part  of  Qie  plaintiff's  claim.— Where  a  creditor  neglects, 
411  being  act«aUy  notified,  to  come  in,  under  a  creditor's  suit,  against  the  estate  of 
the  deceased  as  his  principal  debtor,  such  debtor's  sureties  will  be  discharged.— 
A  discount  in  bar,  if  not  distinctly  specified  and  admitted,  must  be  shewn  and 
cflliMiibed  by  him  who  is  to  benefit  by  it,  or  it  will  be  rejected.— Where  then 
to  hmm  n  fMtaersbip,  tiie  partneafaip  debts  must  be  fiist  paid  out  of  the  joint 
estate ;  and  the  separata  debts  first  paid  out  of  the  sepnate  estate. 

Where  it  appeals  doubtful  upon  the  face  of  the  voucher,  the  claimant  must  shew 
whether  the  deceased  was  principal  or  surety.— Where  the  deceased  was  bound 
only  an  n  wft^f  the  piincipat  aad  co-mrtty,  if  then  be  one,  noit  be  shewn  to 
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be  inwlvent^-Tlie  origiiial  bond,  bBI,  or  notU,  ihoukl  b«  piipdineed ;  or.  if  Um^ 
ED  authenticated  copy»  or  other  proofs — No  claim  can  be  admitted  which  did  not 
exist,  as  such,  against  the  deceased. — Claims  withdrawn,  to  be  re -stated,  consi- 
dered in  the  nature  of  an  amended  bill.'^Wbera  cnditon  eeme  in  so  late  as  to 
require  the  distribution  to  be  re-cast,  they  inust  defray  the  expense  of  sueh  re- 
statement. 

This  was  a  creditor's  bill  filed  on  ihe  15tlL  of  July,  1826^  by 
William  Simmons ,  Richard  Simmons y  James. Owensy  and  John  &U* 
many  against  Benjamin  Tongue^  Elizabeth  Tongue^  Sanh  Tanguey 
Thomas  I.  Hallj  John  Jf.  WaHdns^  and  WiUiam  EmUs.     The  bm 
states,  that  the  hie  Thomas  Tongucy  at  the  time  of  his  death,  vu 
indebted  to  the  plaintiff  William  Simmons  by  notes  and  open  ac« 
count  to  the  amount  of  $448  17 ;  to  the  plaintiff  Richard  Sm^ 
mons  by  note  in  the  sum  of  $500;  to  the  plaintiff  James  Owens 
in  the  siim  of  $304  15  on  an  open  account ;  and  to  the  plaintiff 
John  Sellman  on  open  account  and  a  note  in  the  sum  of  $356  59. 
That  the  plaintiffs  Owens  and  Sellman  had  endorsed  for  the  late 
Thom4is  Tongue  several  notes  to  the  amount  of  $5,000  and  up- 
wards, which  had  been  negotiated   at  The  Farmers  Bank  of 
Maryland,  and  for  which  they  were  then  liable ;  that  the  plaintiff 
Sellman  had  become  surety  for  the  late  Thomas  Tonguey  in  a  tes- 
tamentary bond  given  by  him  as  executor  of  his  father,  from  whose 
estate  there  was  still  due  by  the  late  Thomas  Tongue  to  las  sister, 
the  sum  of  $4,000,  for  which  this  plaintiff  was  liable ;  that  in  the 
month  of  January,  1826,  Thomas  Tongue  died  intestate,  leaving 
the  defendants  Benjamin  TongttSy  EUmeAeth  Tonguey  Sarah  Tongue 
and  Thomas  Tonguey  his  infant  children  and  heirs  at  law ;  that  ad*» 
ministration  had  been  granted  to  the  defendant  Thomas  L  Hall; 
that  the  personal  estate  of  the  intestate  would  not  be  sufficient  to 
pay  his  debts ;  that  he  had  died  seised  of  several  parcels  of  land; 
and,  in  his  life-time,  had  purchased  a  tract  of  land,  sold  under  a 
decree  of  this  court  to  satisfy  a  mortgage  whieh  had  been  assigned 
to  him  and  the  defendant  Thomas  L  Hall;  that  the  sale  of  this 
parcel  of  land  was  made  by  the  defendant  John  JV.  WaikinSy  as 
trustee  in  a  suit  in  which  this  defendant  William  Emis  waA  the 
defendant,  and  had  been  finally  ratified ;  and  therefore  this  land 
was  liable  in  this  case  to  the  extent  of  the  late  Tliomas  TongueU 
interest  as  assignee  of  a  part  of  the  mortgage  debt,  after  satui- 
fying  all  the  costs  and  prior  claims  in  that  suit.     Whereupon  the 
bill  prayed  that  the  real  estate  might  be  sold,  &c. 

On  the  6th  of  September,  1826,  the  defendant  Hall  put  in  his 
answer,  in  which  he  admitted,  that  the  plaintiffs  were  creditiofs  of 
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his  intestate  as  stated ;  that  the  plaintiff  Owens  was  liable  as  en- 
dorser for  |1,500;  and  that  the  plaintiff  Sellman  wa^  liable  as 
endorser  for  $1,000;  but  that  he  knew  nothing  of  their  being  in 
any  other  way  liable  as  endorsers ;  that  the  plaintiff  Sellman  was 
responsible  for  the  sum  of '|3,806,  as  surety  for  his  intestate  on  a 
lestamentaiy  bomd ;  and  that  the  personal  estate  of  his  intestate 
was  insufficient  for  the  payment  of  his  debts. 

The' defendants  Watkins  and  Ennis^  on  the  9th  of  October,  1826, 
filed  their  separate  answers,  in  which  they  admitted  the  truth  of 
\fhatwas  set  forth  in' the  bill  in  relation  to  the  sale  made  under 
the  decree  of  this  court,  by  Waikins  as  trustee;  they  declared  that 
they  had  no  knowledge  of  any  other  matter  stated  in  the  bill. 

The  infant  defendiants  Elizabeth^  Sarah  and  Tkomasy  put  in  their 
answer  by  their  guardian  ad  litems  on  the  18th  of  October,  1826, 
in  which  they  admitted  the  allegations  of  the  bill ;  and  on  the  6th 
of  NoTember  following,  the  other  infant  defendant  Benjamin^ 
answered  in  like  manner  and  to  the  same  effect. 

Oh  the  18th  of  October,  1826,  Ann  the  widow  of  Thomas 
'j^m^e,  f3ed  her  petition,  in  which  she  stated  that  in  consequence 
of  th«  insolvent  condition  in  which  her  husband  died,  she,  with 
her  infant  children,  had  been  left  in  a  very  destitute  situation ;  that 
a  rery  short  time  before  the  death  of  her  husband^  she  had  become 
'entitled,  by  the  death  of  her  father,  to  negroes  and  other  personal 
property,  amounting  In  value  to  between  three  and  font  thousand 
dollars;  all  of  which  had  been  since  applied  in  satisfaction  of 
her  husband's  debts;  that \R65er^  Gamer  had  agreed  to  serve  as 
trasiee  in  this  case  for  the  sale  of  her  husband's  real  estate,  and  to 
give  her  the  commission  which  might  be  allowed  to  him.  Upon 
which  'she  prajhed,  that  he  might  be  appointed  trustee,  &c.  With 
ftiis  petition  was  filed  the' recommendation  of  Gamer  as  trustee  by 
niany  of  the  creditors.  And  there  were  also  filed  recommenda- 
iiohs  fifom'  many  other  creditors,  that  the  defendant  Thomas  L 
JHofi  should  be  appointed  trustee. 

'  '  *yft  MvembeTy  1826.— Bland,  Chancellor. — Decreed^  that  the 
Tcil  estate'  of  the  late  Thomas  Tongue  be  sold  for  the  payment 
of  his-  debts;  that  Robert  Gamer  be  appointed  trustee  to  make 
1h&  ssfle,  ficc.  that  one-third  of  the  purchase  money  be  paid  in 
caifii,  b^^'ttSrd  in  six!  months,  and  the  residue  in  twelve  months 
firom  the  day  of  sale,  with  interest,  &c.  and  that  the  trustee  give 
nertiee  to  thfe  creditors  of  Thomas  Tonguey  deceased,  to  file  the 
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Touchers  of  their  claims  in  the  Chancery  office  withu  four  monthi 

from  the  daj  of  sale. 

I       ■       ■ ' . 

Ann  Tongue  the  widow,  on  the  24th  of  Januarji  1827,  filed  her 
petition,  in  which  she  stated,  that  she  was  entitled  to  dower  in  the 
real  estate  directed  to  be  sold ;  and  thereupon  prayed,  that  her 
dower  might  be  assigned  to  her  and  that  a  commission  mig^t  be 
issued  to  the  persons  therein  named  for  that  purpose.  On  the 
same  day  it  was  Ordered^  that  a  commission  issue  as  prayed. 

By  an  order  of  the  6th  of  March,  1827,  passed  on  die  applies* 
tion  of  sundry  creditors,  the  terms  of  sale  specified  in  the  d^eiee  of 
the  7th  of  November,  were  altered  so  as  to  direct  that  one*third  of 
the  purchase  money  should  be  paid  in  six  months,  one  other  third 
in  twelve  months,  and  the  residue  in  eighteen  months  from  the 
day  of  sale  with  interest. 

A  commission  having  been  issued  as  prayed,  to  assign  to  the 
widow  her  dower;  the  commissioners,  on  the  18th  of  April,  1827, 
made  a  return  setting  forth  in  what  manner  they  had  assigned 
dower  to  the  widow  as  directed.  But  it  does  not  appear,  that 
any  confirmation  of  the  return,  or  that  a  decree  fi>r  the  doww  so 
assigned  was  ever  passed,  (a) 

The  trustee  Oamtfy  on  the  19th  of  April,  1827,  made  a  general 
report  of  the  sales  he  had  made  on  the  16th  of  Januaiy,  and  on 
the  31st  of  March  previous,  amounting  to  $9,661  16|.  Upon 
which  it  was  Ordered^  that  they  be  ratified,  unless  oause  shewn  to 
the  contrary,  on  or  before  the  19th  of  July  following. 

Robert  Welsh  of  £«n,  on  the  14th  of  June,  1827,  filed  his  petir 
tion  on  oath,  in  which  he  stated,  that  be  had  purchased  of  the 
trustee  Gamier  a  pait  of  the  real  estate  of  the  late  Thomas  Totigu€f 
aubject  to  the  dower  of  his  widow ;  but  that  although  the  dower 
had  before  been  assigned  to  her,  he  was  not  then  informed  in  what 
manner  it  had  been  laid  out ;  this  petitioner  had  since  understood, 
that  in  regard  to  quantity  and  quality  she  had,  had  assigned  to  her 
at  least  one  moiety  of  the  land ;  that  in  that  part  laid  off  to  her, 
was  included  the  dwelling-house  of  her  late  husband,  and  all  those 
other  buildings,  without  the  use  of  which  the  tract  of  land  oould 
not  be  advantageously  used  and  cultivated ;  that  since  the  assigsr 
ment  of  dower  and  sale,  the  trustee  had  entered  upon  the  part 


(«)  Blildnd  v.  NeS,  a  Bland,  U4,  nota;  Eviny  p.  EmwUs,  1  BfattMl,SfiS»aottt: 
Watkins  v.  WoitluBgton*  2  BItiid.  S12;  ChamUn  a.  Otvaapoit,  12  Cond.  Chin. 
Rep.  241. 


«lett«l  la  tbe  widow,  dainung  to  be  her  agent  or  tenant;  and 
was  then  cnhiTatii^  h  in  a  rtrj  injorioos  and  destructire  manner; 
that  a  certain  Geisomiy  Sbmmomiy  with  the  conniTance  of  the 
tmtee,  had  taken  possession  of  about  nineteen  acres  of  the  land 
which  he  had  piofessed  to  sdl  to  ttis  petitioner.  Whereupon  he 
prmyed  that  tlie  sde  to  him  might  not  be  confirmed. 

15/A  Jkne,  1827. — ^Bi^rd,  Ckancflbr. — Ordwed,  that  the  mat* 
ter  of  this  petition  be  heard  on  the  13th  day  of  July  next;  that  the 
parlies  be  aitthorised  to  take  testimony  in  rdbtion  to  the  matter 
thereof,  before  any  justice  of  the  peace  on  ginng  three  days  notice 
as  usnal ;  aad  that  the  final  ratification  of  the  sale  be  postponed 
tnittt  that  day :  Prmniedj  that  a  copy  of  this  order  together  with 
t  copy  of  the  petition  be  serred  on  the  trustee  and  the  widow  on 
or  bdbre  the  27th  instant. 


Tbe  widow  Jinn  Tongtu  and  the  trustee  Garner^  on  the  27th  of 
July,  1827,  put  in  their  separate  answers  on  oath  to  the  petition  of 
Wdeh,  in  which  they  denied  specially  and  particularly  the  material 
matters  of  fact  set  forth  by  Welch.  And  the  depositions  of  several 
witnesses  were  taken  and  returned  under  this  order. 

Robert  Welch  of  Ben,  by  his  petition,  filed  on  the  16th  of 
Jnnnary,  1828,  stated,  that  he  had  understood,  that  the  trustee 
Oamer  had  lately  sold  the  tract  of  land  of  which  he,  Wtlshy  bad 
been,  as  stated  in  his  former  petition,  the  purchaser,  to  John  Grf- 
^Mon;  that  the  trustee  had  thereby  indicated  an  intention  to  aban* 
don  his  defence  as  set  forth  in  his  answer  of  the  27th  of  July  last. 
Whereupon  the  petitioner  prayed,  that  thetrustee  might  be  ordered 
tt>  report,  &c. 

nth  Jtnuary^  1828. — ^Blakd,  Chancellor. — Ordered^  that  the 
trustee  Qamet  forthwiA  make  a  fhU  report  of  his  proceedings  as 
jnrayed;  and  that  the  matter  of  the  said  petition  be  heard  on  the 
16th  of  February  next;  Provided^  that  a  copy  of  this  order  to- 
gi^ther  with  a  copy  of  the  said  petition  be  served  on  the  said  Oat" 
ner  and  on  ^nn  Tongue^  on  or  before  the  Ist  of  February  next. 


Tbe  trustee  Ckamer^  on  the  26th  of  April,  1828,  reported  on 
oath,  that  since  die  sale  made  to  Robert  Wkkh  of  J?en,  and  the 
Apart  thereof,  he,  the  trustee,  at  the  solicitation  of  JoAn  CoUineon^ 
and  with  the  consent  of  Welchy  had  agreed  to  substitute  CoUimon 
as  porchaser  for  Wekhy  with  the  approbation  of  the  Chancellor. 
T^  tikis  report  WtMk  fSed  his  assent,  and  the  matter  was  submHted. 
44  V.3 


916  filMMONS  V.  T(Hf  OU£. 

2d  Jufyy  I82a---BLAKD,  Chancellor.— Orderedy  that  the  sales 
made  and  reported  by  the  trustee  Robert  Gamer  be  absolutely 
ratified,  bo  cause  hayiog  been  shewn,  although  notice  bad  beeo 
given  as  required.  That  John  Collinson  be  considered  as  the  pur- 
chaser, and  with  his  consent  as  standing  in  the  place  of  the  said 
Robert  Welch  of  Ben;  as  appears  by  the  report  of  the  said  trustee, 
and  by  the  assent  of  the  said  Wekh, 


William  Simmons^  Richard  Simmons^  James  Oweniy  John  Sell- 
mauj  The  Farmers  Bank  of  Maryland^  and  William  Fowle  and 
Henry  Dangerjieldy  trading  under  the  firm  of  William  Fowle  4*  Co* 
creditors  of  the  late  Thomas  Tongue,  by  their  petition,  filed  on  the 
2d  of  July,  1828,  stated,  that  the  greater  part  of  the  purchase 
money  on  the  sale  made  by  the  trustee  Gamer  had  then  becon^ 
due;  but  had  not  been  brought  into  court  or  accounted  for. 
Whereupon  they  prayed,  that  the  trustee  might  be  ordered  to 
report,  to  bring  into  court  the  money  or  bonds,  dbc. 

2d  Jidyy  1828. — Bland,  Chancellor. — Ordered^  that  the  trustee 
Robert  Gamer  forthwith  make  a  particular  report  of  his  proceed- 
ings on  oath ;  and  also  bring  into  this  court  the  money  collected 
and  the  bonds  taken  by  him,  as  prayed  :  Provided^  that  a  copy  of 
this  order  together  with  a  copy  of  the  said  petition  be  served  on 
the  said  trustee  on  or  before  the  first  day  of  August  next. 


The  trustee  having  failed  to  comply  with  this  order^  on  appli- 
cation of  the  petitioners,  an  attachment  was  ordered  against  him 
on  the  4th  of  September,  1828;  and,  on  the  11th  following,  he 
made  a  report  on  oath,  in  which  he  stated,  that  having  but  recently 
been  informed  of  the  final  ratification  of  the  sales,  he  could  not 
sooner  inform  the  court  of  the  non-compliance  of  the  purchasers; 
and  further,  that  he  had  received  a  part  of  the  purchase  money,  an 
account  of  which  he  exhibited,  &c. 

William  Fowle  and  Henry  Dangerjieldy  trading  under  the  firm  of 
William  Fowle  Sf  Co.,  The  Farmers  Bank  of  Maryland^  William 
Simmons,  Richard  Simmons,  James  Owens  and  John  Sellman,  cre- 
ditors of  the  late  Thomas  Tongue,  with  the  trustee  Gamer,  by 
their  petition  stated,  that  a  part  of  the  real  estate  had  been  sold  to 
William  H.  Hall,  junior,  who,  to  secure  the  payment  of  the  purr 
chase  money,  had  on  the  day  of  sale  given  bond,  with  WUliam 
H.  Hall  and  Thomas  L  Hall,  as  his  sure/ies;  ai^  had  paids  piM^ 
of  the  purchase  money,  leaving  a  balance  then  due.    That  another 
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part  of  the  estate  had  been  sold  to  Robert  H.  McPhertony  who  had 
paid  no  part  of  the  purchase  money,  the  whole  of  which  was  then 
due.  Whereupon  they  prayed  that  those  purchasers  might  be 
ordered  to  pay,  4c. 

15^  September,  1828. — Blaitd,  Chancellor. — Ordered,  that 
Waivim  H.  Hall,  junior,  William  H.  Hall  and  Thomas  L  Hall^ 
bring  into  this  court  the  sum  of  $264  72,  with  interest  thereon 
from  the  1st  of  November,  1827,  until  brought  in.  And  that 
Robert  H.  McPherson  also  bring  into  this  court  the  sum  of 
$780  50,  with  interest  from  the  15th  of  Januaiy,  1827,  until 
brought  in,  or  shew  cause  to  the  contrary  on  or  before  the  1st  of 
November  next ;  Provided,  that  a  copy  of  this  petition  and  order 
be  served  on  the  said  William  H.  Hall,  junior,  William  H  Hall, 
Thomas  L  HaU  and  Robert  H.  McPherson,  before  the  15th  of 
October  next. 

The  same  petitioners  afterwards  filed  another  petition,  in  which 
they  stated,  that  the  purchaser  John  Collinson  had,  to  secure  the 
payment  of  the  purchase  money,  given  his  bond  with  James 
Tongue  and  Gideon  G.  Tongue  as  bis  sureties ;  and  t}iat  the  pur- 
chase money  had  not  been  paid  since  it  became  due.  Upon  which 
they  prayed  that  payment  might  be  ordered,  &c. 

2d  October,  1828. — Bland,  Chancellor. — Ordered,  that  John 
Collinson,  James  Tongue,  and  Gideon  B.  Tongue,  bring  into  this 
eourt  the  sum  of  |8,575  67,  with  interest  from  the  13th  of  May, 
1827,  being  the  balance  of  the  purchase  money  now  due,  or  shew 
good  cause  to  the  contrary,  on  or  before  the  first  of  November 
next ;  Provided,  that  a  copy  of  this  petition  and  order  be  served 
on  the  said  John,  James,  and  Gideon,  before  the  15th  day  of  the 
present  month. 

To  this  petition  John,  James,  and  Gideon  answered,  shewing  for 
cause,  that  the  estate  of  the  late  Thomas  Tongue  was  largely  in- 
debted to  John  CoUinson,  in  satisfaction  of  which  be  claimed  at 
least  a  dividend  of  the  proceeds  of  sale,  and  was  willing  and 
ready  to  bring  in  the  balance ;  to  ascertain  which  they  prayed, 
that  the  auditor  might  be  directed  to  state  an  account.  And  the 
solicitor  for  the  petitioners  agreed,  that  an  account  should  be  first 
stated  as  prayed. 

8/A  Jfovember,  1828. — Bland,  Chancellor. — The  petition  of 
WiUiam  Simmons  and  others  against  William  H.  HaU,  junior^ 
and  others,  having  been  submitted ;  and  it  appearing  that  copies 
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had  been  served  a^  required ;  and  they  haviag  failed  to  bnng  in 
the  several  sums  of  money  therein  mentioned,  or  to  shew  cause  tq 
the  contrary,  the  proceedings  were  read  and  considered. 

Whereupon  it  is  Decreed^  that  RobjBrl  Gamer,  the  trustee  ap- 
pointed by  the  original  decree,  proceed  to  make  sale  of  the  house 
and  lot  in  the  village  of  Tracy's  Landing,  heretofore  sold  by  hia 
to  Robert  H.  McPhersony  for  the  payment  of  the  purchase  money 
due  thereon ;  and  that  the  said  sale  be  at  the  risk  of  the  said 
Robert  H.  McPherson.  And  it  is  further  Decreed,  that  the  said 
trustee  proceed  to  make  sale  of  the  parcel  of  land  heretofore  sold 
by  him  to  Williafn  H.  Hally  junior,  for  the  payment  of  the  balance 
of  the  purchase  money  due  thereon ;  and  that  the  said  sale  be  at 
the  risk  of  the  said  William  H.  Hall,  junior.  And  it  is  further 
Decreed,  that  tha  sales  made  under  this  order  be  for  cash,  payaUe 
on  the  day  of  sale,  or  on  the  ratification  thereof.  In  all  other 
respects  the  said  trustee  is  directed  to  conform  to  the  original 
decree,  according  to  which  he  hath  given  bond  for  the  faithfiil 
performance  of  the  trust  reposed  in  him  by  that  or  any  future 
decree  or  order  in  the  premises. 

Jinn  Tongue  now  moved  on  her  petition,  filed  on  the  18th  of 
October,  1826,  that  the  commissions  of  the  trustee  Oamer  should 
be  adjusted  and  awarded  to  her  as  therein  set  forth  and  agreed. 

13^A  April,  1829. — Bland,  Chancellor. — Ordered,  that  Ann 
Tongue  be  allowed  the  sum  of  f319  83,  out  of  the  proceeds  of 
the  sales  of  the  real  estate  of  her  deceased  husband  Thomoi 
Tcngue,  the  same  being  the  amount  of  commissions  allowed  to 
the  trustee  on  the  proceeds  of  the  said  sales.  (6)  And  the  trustee 
Robert  Gumer  is  hereby  allowed  the  sum  of  $105  for  expenses 
attending  the  sale  and  survey  of  the  said  estate. 


The  trustee  Gamer,  on  the  23d  of  April,  1829,  reported,  that  m 
pursuance  of  the  decree  of  the  8th  of  November,  he  had  made  sale 
of  that  part  of  the  real  estate  of  which  Robert  H.  McPherson  had 
been  the  purchaser  to  James  Tongue,  for  $401.  And  that  William 
H.  Hall,  junior,  who  had  been  the  other  purchaser  of  the  other 
part,  had  paid  into  court  the  whole  amount  of  the  purchase  money 
due  from  him.  Upon  which  it  was  Ordered,  that  this  sale  be  rati* 
fied  unless  cause  shewn  to  the  contrary  before  the  23d  day  of  June 
then  next. 

(6)  Gibson'f  case,  1  Bland,  141. 
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On  die  30th  of  April,  1829,  the  auditor  filed  a  report,  in  which 
he  stated  that  he  had  examined  all  the  proceedings  and  had  stated 
all  the  claims  filed  against  the  estate  of  Thomas  Tongue^  deceased ; 
and  also  an  account  between  the  said  estate  and  the  trustee,  in 
which  the  proceeds  of  sale  were  applied  to  the  trustee's  expenses, 
the  allowance  to  the  widow  in  lieu  of  the  trustee's  commissions, 
the  costs  of  suit,  and  dividends  on  all  the  claims  which  had  been 
then  exhibited.    That  claims  No.  4,  7,  8,  21,  60,  52,  61,  72,  86,, 
87,  92, 101,  114,  115,  117,  and  124,  were  not  proved  agreeably 
to  the  act  of  1798,  ch.  101.    That  the  affidavits  annexed  to  claims 
No.  5,  41,  56,  58,  86,  91,  and  119,  admit  claims  in  bar,  the 
amount  of  which,  however,  were  not  stated.     That  the  defendants 
had  filed  a  copy  of  the  list  of  debts  due  to  the  deceased  which 
was  returned  by  his  administrator  to  the  Orphans  Court ;  and  from 
that  list  it  appeared  that  there  were  accounts  which  ought  to  be 
discounted  in  bar  of  claims  No.  1,  2,  3,  4,  8,  22,  29,  31,  35,  39, 
42,  43,  49,  57,  87  and  101.     That  claim  No.  47  appeared  to  be 
for  cash  paid  the  deceased  in  discharge  of  a  note  given  by  the 
present  claimant  to  the  deceased ;  and  was,  therefore,  clearly  in- 
admissible.   That  claim  No.  52  was  the  joint  note  of  the  de- 
ceased, and  one   T.   T,  McPherson.     A  moiety  only  of  which 
should  be  allowed,  unless  evidence  should  be  furnished  of  the  in- 
solvency of  McPhersan;  or  that  he  was  a  surety  for  the  deceased. 
That  claim  No.  90  was  the  single  bill  of  the  deceased  and  John 
ColHnsonj  and  liable  to  a  similar  objection.     That  claims  No.  67, 
68,  69  and  70,  were  for  the  deceased's  drafts  on  B.  D.  Sf  JR. 
MvUildn,  and  accepted  by  them.     No  proof  had  been  exhibited 
of  the  insolvency  of  the  acceptors.     It  was  also  objected,  that  the 
original  acceptances  ought  to  be  produced.    That  claims  No.  108, 
109,  110,  111,  112  and  113,  were  for  the  deceased's  drafts  on  JVl 
C  DarCj  and  accepted  by  him.     There  was  no  proof  of  the  ac- 
ceptor's insolvency.     That  claim  No.  91  was  for  the  deceased's 
draft  on  J.  Sparrow  in  favour  of  GasMway  PindaUf  which  was 
paid  by  the  acceptor.    The  acceptance  was  legal  evidence  that  the 
drawer  had  funds  in  the  hands  of  the  acceptor ;  and  no  proof  to 
the  contrary  had  been  exhibited.    That  claim  No.  123  accrued 
since  the  death  of  the  deceased.    That  claim  No.  127  was  origin- 
ally a  partnership  debt.     It  was  now  filed,  but  not  proved  as  a 
separate  debt.    That  claims  No.  128, 129, 130, 131, 132  and  136, 
were  debts  due  firom  the  firm  of  Tongue  4r  McPhersorij  and  of  T, 
T.  McPherson  4r  Co.,  of  which  the  deceased  was  a  partner;  and 
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should  be  postponed  to  the  claims  of  his  separate  creditors.  And 
that  claim  No.  135  was  for  a  balance  due  to  the  firm  of  Tongue  ^ 
McPherson ;  it  was  not  proved.  The  auditor  also  reported,  that 
Jarnes  Murray  had  filed  an  assignment  for  the  sum  of  $40,  part  of 
the  dividends  on  claimi^  No.  1  and  2.  And  that  ^ince  the  state- 
ment of  these  accounts  an  additional  claim  had  been  filed  and 
stated  as  No.  137.  As  the  dividend  on  it  was  small,  $6  65,  the 
auditor  suggested  that  it  should  be  paid  out  of  the  interest  re- 
ceived, or  to  be  received  by  the  trustee. 

16/A  July^  1829.— Bland,  Chancellor. — Ordered,  that  the  fore- 
going statement  of  the  auditor,  as  to  the  commissions,  expenses, 
and  costs  of  this  suit  alone,  as  therein  stated,  be  confirmed ;  and 
the  trustee  is  directed  to  apply  the  proceeds  accordingly. 


After  which,  on  the  15th  of  March,  1831,  the  auditor  filed 
another  report,  in  which  he  said,  that  at  the  instance  of  the  soli- 
citor of  the  complainants  he  had  again  examined  the  proceedings. 
That  fourteen  additional  claims  had  been  filed,  which  were  stated 
and  numbered  from  138  to  151  inclusive.  From  the  copy  of  the 
list  of  debts  due  to  Thomas  Tongue,  deceased,  mentioned  in  the 
report  of  the  30th  of  April,  1829,  it  appeared,  that  there  were  ac- 
counts in  bar  of  claims  No.  138,  139,  140,  141,  and  147.  That 
claim  No.  143  was  on  a  note  of  Tongue  ^  McPherson,  and  should 
be  postponed  to  the  separate  creditors  of  Tongue.  That  the  claim 
No.  21  of  John  Collinson  as  administrator  de  bonis  non  of  TTiomas 
Tongue,  senior,  had  been  withdrawn,  and  in  lieu  thereof  claims 
had  been  filed  by  John  Collinson  and  Ann  his  wife,  Harriet 
Waters,  and  Elizabeth  Allen,  as  legatees  of  said  Tongue,  which 
were  stated  and  numbered  152,  153,  and  154.  But  from  the 
aforesaid  copy  of  the  list  of  debts  due  to  the  deceased,  it  appeared 
that  there  were  accounts  in  bar  of  claims  No.  163  and  154. 

That  claim  No.  7  had  been  withdrawn,  and  another  claim  filed, 
which  was  stated  as  No.  155,  and  is  correctly  proved.  That  the 
account  in  bar  of  claim  No.  2  was  allowed  and  the  objection 
thereto  removed.  That  claim  No.  4  was  not  proved.  The  proof 
offered  was  a  paper  purporting  to  be  a  copy  of  a  bill  obligatory, 
alleged  to  have  been  executed  by  the  deceased,  accompanied  by 
the  affidavit  of  the  claimant,  that  the  original  obligation  was  lost. 
It  was  not  usual  to  require  proof  of  the  sealing  and  delivery  of 
a  bill  or  bond  where  the  bond  itself  was  filed,  and  was  subject 
to  inspection.     But  in  the  absence  of  the  original,  the  auditor  was 
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udiBed  to  thidc,  tkat  sMke  proof,  other  tlian  the  oath  of  the 
daimaiit,  should  be  offered  of  its  due  execution. 

That  claima  No.  52,  108, 109,  110,  111,  112,  113,  115,  and 
119,  were  proyed.  That  claim  No.  86  was  ibrmally  proved,  ex- 
oept  that  the  amount  of  the  account  in  bar  which  was  admitted  to 
exist  by  the  affidavit,  was  not  yet  stated.  That  claim  No.  87  was 
the  claim  of  one  of  the  complainants  which  the  auditor  thought 
should  be  considered  as  fully  proved.  That  claim  No.  101  was 
formally  proved;  but  from  the  copy  of  the  list  of  debts  due  to 
the  deceased,  before  alluded  to,  it  appeared,  that  there  was  an 
account  in  bar  which  should  be  credited. 

Proof  had  been  filed  of  the  insolvency  of  B.  D.  4r  R»  MuUikin^ 
as  was  required  to  sustain  claims  No.  67,  69  and  70 ;  but  the  ori- 
ginal acceptances  had  not  yet  been  produced.  Additional  proofs 
bad  been  offered  in  support  of  claim  No.  127.  And  it  now  ap- 
peared, that  sundry  assignments  had  been  made  by  Tongtte  4r 
McPhenony  on  account  thereof,  which  should  be  credited.  The 
fiuditor  had  not  re-stated  the  claim,  because  he  was  not  satisfied 
that  it  ought  to  be  allowed  against  the  estate  of  the  deceased  part- 
ner. Additional  proof  had  also  been  offered  to  sustain  claims 
No.  114, 115,  and  117,  from  which  he  had  re-stated  the  same  as 
No.  156, 157,  and  158 ;  No.  157  and  158  were  proved,  but  No. 
166  vras  not  proved. 

WUHam  Ftmle  ^  Co*9^  claimants  No.  127,  on  the  2d  of  May, 
1831,  filed  their  exceptions  to  the  auditor's  reports.  1.  Because 
the  evidence  as  exhibited  and  filed  establishes,  in  behalf  of  these 
CQmplainaots'  claim,  an  original  liability  of  ITiomas  Tongue^  as 
partner  of  Thomas  T*  McPherson.  2.  Because  it  e^tablishes  a 
distinct  original  liability  of  Thomas  Tongue  to  these  exceptants, 
independent  of  the  partnership  of  Tongue  if  McPherson,  And  3. 
Because  it  establishes  a  collatei:al  liability  of  Thonuu  Tongue  to 
these  exceptants,  which  operates  as  beneficially  in  favour  of  these 
e^iceptaats  as  an  original  undertaking* 

On  .the  28th  of  May,  1831,  Joseph  AUen  filed  an  exception  to 
the  auditor's  report,  because  he  had  rejected  his,  Allen^s  claim 
No.  4.  And  on  the  same  day  Mary  A.  AUeny  John  CoUinsony 
Gideon  6.  Tongue^  Rezm  Estep,  Harriet  Waters^  and  Elizabeth 
Alien,  excepted  to  the  auditor's  report,  because  he  had  not  allowed 
their  claims  No.  5,  22,  29,  35, 153,  and  154. 
.  6th  June,  1831. — ^Bland,  Chancellor. — This  case  standing 
ready,  ibr  hearing  on  the  several  reports  of  the  auditor,  and  the 


«zceptioD8  thereto,  the  sdieitors  were  httird  for  md  agtiiisi  tw«« 
ral  of  the  claims ;  and  the  proceedings  read  and  conflMered^ 

It  appears  from  the  auditor's  statements,  thai  he  makee  fiequent 
reference  to  certain  dividends  which  some  of  the  creditors  ha4 
obtained  from  the  personal  estate;  and  it  is  also  stated  by  tb« 
auditor,  that  from  the  list,  filed  by  the  defendants,  of  the  debts  due 
to  the  late  ThMnoi  T^ngue^  it  appears,  that  there  are  acoouiiti 
which  are  relied  on  as  diseounts  in  bar  of  many  of  the  claims; 
These  circumstances  very  strongly  shew  ihe  propriety  and  «lUiqf 
of  passing  a  decree  to  account  against  the  executor  or  adtttnis-^ 
trator  in  all  cases  where  it  is  alleged  and  shewn,  that  there  is  any 
personal  estate  which  had  be^i  or  might  be  distiftoted  in  satisfkc* 
tion  of  those  creditors  who  then  claimed  payment  from  the  proceiedi 
of  the  realty. 

Where  there  has  been,  or  is  tiien  no  administration,  because  of 
there  being  no  assets,  there  is  no  personal  representative  of  the 
deceased  debtor  to  bring  before  the  court  for  any  purpose.  And 
where  the  personal  estate  had  been  confessedly  altogether  taken 
up  in  making  entire  satisfaction  of  sooke  claims,  without  any  pro* 
portional  distribution  among  any,  it  would  be  idle  and  unnecessaiy 
to  call  on  the  executor  or  administrator  to  account.  But  wherei 
as  in  this  instance,  it  appears,  that  there  had  been  a  distribution  of 
the  personalty  among  the  creditors  in  partial  paytnents ;  or  %hera 
there  are  some  personal  assets  stiU  to  be  administered,  there 
should  be  a  decree  to  account  against  the  executor  or  adrainistra^' 
tor  for  his  own  protection,  to  save  him  from  being  unjustly  eharged 
by  any  creditor  whose  chnm  had  not  been  passed  upon  by  ttiis 
court ;  and  also  for  the  benefit  of  creditors  to  force  the  executor  or 
administrator  to  account  for  the  whole  of  the  assets  which  had 
come  to  his  hands ;  and  to  prevent  any  one  creditor  from  obtain- 
ing  more  than  a  due  proportion  of  satisfaction  from  the  wboli 
estate  of  the  deceased ;  and  also  to  relieve  th»  heirs  or  devissis 
from  every  portion  of  the  burtlien  which  should  be  borne  by  the 
personal  estate  as  the  natural  fund  for  the  payment  of  debts.  -  For 
these  reasons  the  whole  estate,  personal  as  well  as  real,  shoukl  be 
brought  before  the  court,  by  a  decree  to  account  against  the  e<e- 
outor  or  administrator^  which  in  this  case  has  been  very  impnn 
perly  omitted,  as  weU  as  by  a  decree  for  a  sale  of  the  reaky. 

These  two  reports  of  the  auditor  have  described  one  hundred 
and  fifty-one  claims  which  have  been  presented  here  against  the 
estate  of  Tftomos  T9ngu$^  deceased,  the  prooeede  of 


eouil » B»w  abcmt  t6  diitfibttte.  Tina  great  mtAitade  of  tlvimi 
Me  shewA  to  be  susceptible  of  being  placed  in  sereral  classes) 
Mid  if  tbej  bad  been  so  arranged  by  the  auditor,  the  s«bjeeti^ 
M>tld  have  been  pat  into  bettei  order,  and  tbe  necessary  inresti* 
gatioA  thwiy  in  some  respects,  facilitated.  The  ckims  of  the 
origiaaHy  a«bg  creditors  should  always  be  placed  by  the  auditor 
first  in  his  etatement^  as  having  been  passed  upon  by  the  debree' 
which  directed  the  sale,  and  immediately  after  and  in  connectioilf 
with  all  sooh  claims  as  the  original  plaintifis  have,  as  in  this  in« 
ttanoe,  indicated  in  theif  bill,  that  they  stand  liable  for  as  stireties» 
▲ad  then  the  rest  of  the  claims  should  be  grouped  together  in 
•necessi^  olassce,  according  to  their  nature ;  as  separate  debts^* 
paftnership  debts,  joint  debts,  debts  due  by  judgment,  bond,' 
BOle^  &c.  But  this  arrangement  has  seldom  or  ever  been  msdey 
•ad  caaast  be  deemed  necessary,  or  allowed  to  Mtkct  the  interests 
af  the  parties,  hairaver  desirable  it  may  be  as  a  means  of  facQi-'' 
taliag  th0  inquiries  of  the  Chancelior. 

The  claims  of  the  origindly  suing  creditors,  so  far  as  they  have 
beea  diatinotly  set  forth  in  their  bill ;  either  as  claims  in  their  own 
ngkl,  or  in  a  representative  capacity,  as  executors,  &c»  are  always 
oaaeideied  as  having  been  finally  decided  upon  and  aBowed  by  the 
dacsee  diieoting  a  sale;  since  it  is  clear,  that  no  such  decree 
sboold  be  passed  nidess  it  had  been  riiewn  that  there  was  some 
debt  then  due.  And  upon  this  ground  the  decree  for  a  sale,  al*" 
tfioagfa  it  nay  be  ailent  as  to  the  validity  of  such  claims,  necessa-* 
Aj  estabMshes  Aem  to  their  whdle  amomrt,  unless  some  one,  or  a 
pari  of  souse  one  of  tbem,  has  been  rejeeted  ^together ;  or  ex* 
pfe«iy  laeervad  for  further  direotioas,  in  oomtaon  with  the  dadnkr 
of  oHier  ereditars  who  may  cose  in  after  the  decree,  (c) 

direction  applies  to  the  claim  of  the  plaintiff  ilJcAanI 
r,  designated  as  No.^,  wWeh  having  been  tacitly  decided 
by  tfaa  decree  of  the  T(h  of  November,  1826,  must  be  al» 
lowed,  notwiNhstaidhig  the  doubt  taiimated  by  the  auditor. 

The  plsmtiA  Owen$  and  AUnwn  state,  that  they,  as  endorsers^ 
of  notes  for  dw  late  3%oiaat  Ibngutj  may  be  made  to  pay  as  sucfaf 
aad  in  that  way,  their  claims  may  be  largely  increased*  And  Ae 
plaiatiir  SMman  ^illeges,  that  he  is  liaNe  to  a  considerable  amount 
as  mkX€tj  of  the  kte  Th§nui  Tbngvs,  on  a  testament]^  bond;  so 
that,  bf  sach  Habiltty,  tbera  is  a  pvobability  of  his  claim  being 


(c)  Striks^  oMt,  1  Blmd,  SS ;  Hsmmsnd  «.  Hsamoad,  S  fthuiA,  S5S. 
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^onsidenbly  ptvgBMatocL  'Hiose  craditon  to  whrai  tfa«K,  phitttift 
are  bound  as  sureties,  are  under  an  obligation  to  bring  in  tbeir 
claims,  and  o£fer  them  for  a  dividend  in  this  case.  If  thejr  fidl  to 
do  so  after  having  had  actual  notice  of  this  suit;  and  of  the  call  on 
them  to  bring  in  their  claims,  they  can  obtfun  no  satiafaction  fioaa 
the  estate  of  the  deceased,  after  the  whole  of  it  has  been  adnallf 
distributed  among  his  creditors ;  and,  consequent^,  haying  thus 
negligently  suffered  themselves  to  be  excluded  from  any  feconne 
against  the  estate  of  their  principal  debtor  to  the  prejudice  of 
these  plaintiiOb,  they>  as  his  aureties,  wUl  be  disohargcMi ;  or  if, 
after  coming  in,  they  fail  to  establish  their  claims,  so  as  to  oUaia 
a  dividend,  then  these  plaiotifib,  will,  upon  like  principles,  be  dia> 
charged ;  or,  if  they  come  in  and  establish  their  claims  and  'Obtam 
a.  dividend,  then  these  plainti£b  can  only  be  bound  for  the  balaneai 
To  enable  these  plaintiff}  to  avail  themselves  of  a  defenee,  upon 
one.  or  other  of  these  grounds,  against  these  claims,  to  wUck  thqr 
have  referred  in  their  bill,  it.should  be  shewn  to  the  auditor  and 
distinctly  set  forth  by  him  in  his  statement  of  those  claims,  that 
they  are  those  very  liabilities,  specified  in  the  bill,  against  which 
these  plainti&  ask  an  indemaity,  or  a  discharge*  But,  it  appeaia, 
though  not  as  clearly  as  it  ought,  that  those  creditors,  to  whem 
these  plaintiffs  were  so  boupd  as  endomers  or  sureties,  hsnre  filed 
their  claims  in  this  case,  and  that  they  now  aland,  as  deeignntftd 
in  the  auditor's  reports  for  adjudication*  (d) 

The  auditor  reports  as  to  some  claims,  that  the  defendai^  have 
filed  a  copy  of  the  list  of  debts  due  to  this  intestate,  firom  which  it 
appears,  that  there  are  aeoounts  which  ou^t  to  be  dieoonnled  in 
bar ;  and  as  to  aome  other  claims,  that  the  affidavits  aniaezed  Id 
them  admit  claims  in  bar,  the  amount  of  whioh,  however,  is  not 
specified. 

The  reeouper  of  the  common  law,  the  set«eff  of  the  'EngliA 
slatute  law,  and  the  discounts  in  bar  of  oar  acts  of  Assemblj  ais^ 
in  effect  and  substance,  the  same.  They  refer  merely  to  the  op- 
posing of  one  unconnected  just  claim  against  another,  in  the  aams 
suit,  to  prevent  ciscuity  of  action ;  or  the  bringing  of  ciose  auill. 
The  defendant,  or  he  who,  under  a  creditor's  bill,  fibs  a  dastiaet 
account  in  bar  of  any  claim,  thereby  assumes  the  position  of  a 
plaintiff,  and  undertakes,  by  asserting,  in  that  respect,  the  affirma- 
tiye  of  the  matter  in  litigalioui  to  estaUish  the. claim  he  avem  to 


id)  Aitirar  9.  Ths  AttonMy-Geaeial,  8  Btaad,  t4S,  aoti. 
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W  dM>  and  iniists  on  bftTnig  fillorwed  as  a  diacooiit  in  bar.  And, 
consequently,  it  lays  upon  bim  to  sbew  how  mneb,  if  any,  is  dne 
dn  tke  elaim  so  tyflered  as  a  disconnt  in  bar,  in  like  manner  as  if 
be  had  instituted  an  original  action  for  the  recovery  of  the  defal 
shewn  by  the  account  filed  in  bar,  unconnected  with  any  other 
claim  whatever,  (e) 

With  regard  to  those  cases  where  s(m$  discount  in  bar  has  been 
adnttted  in  the  affidavit  of  the  claimant  himself;  such  an  admiS'^ 
sioB  only  amounts  to  an  indefinite  acknowledgment^  that  tome 
MicA  GppoAfg^  claim  may  exist,  which  be,  the  deponent,  is-wiDing 
to  meet  and  adjust ;  {/)  but  it  cannot  be  received  as  a  concession, 
that  his  own  authenticated  claim  has  been  entirely  satisfied  by  one 
which  it  does  not  lay  upon  him  to  ascertain ;  and  which  he  who 
holds  it,  apparently  estimates  at  so  low  a  value  as  to  neglect  to 
bring  forward  and  establish.  The  affidavit  prescribed  by  the  act 
of  Assembly  in  relation  to  intestates'  estates,  and  which  act  is  taken 
as  a  guide  by  this  court  in  cases  of  this  sort,  requires  the  deponent 
to  swear,  that  he  had  received  no  satisfaction,  ^except  what,  if 
anjf,  is  credited ;'  {g)  but  these  affidavits  credit  nothing ;  and  the 
deponents  leave  us  distinctly  to  understand,  that  it  was  not  in  their 
powier  to  give  credit  for  any  particular  amount  as  a  discount  from 
their  claim.  And  tiierefore,  as  in  an  action  of-  account,  if  the 
defbndftnt  refoses  to  account,  the  plaintiff  shaH  recover  according 
to  the  value  mentioned  in  the  declaration ;  (h)  so  here,  if  the  party 
ftils  or  neglects  to  shew  the  amount  of  this  discount  to  which  he 
is  entitled,  the  whole  claim  must  be  allowed, 

I  am  therefore  of  opinion,  that  in  idl  these  cases,  as  well  where 
an  aceoufat  in  bar  has  been  filed  by  the  defendiants,  and  it  has  not 
been-reguhifly  authenticated  according  to4he  course  of  the  court, 
as  where  a  discount  in  bar  has  been  referred  to  in  the  affidavit  Of 
Ike  claimant  himself  wtAout  specifying  the  amount,  it  must  be 
diartg^ttded,  and  the  whole  amount  of  the  creditor's  claim  must  H 
afiowed,  at  if  nothing  whatever  had  been  said  about  any  discount 
in  bar.  These  directions  apply  first  to  claims  N<^.  1,  3,  4,  8, 22^ 
S9,  81,  86,  39,  42,  43,  49,  67,  87,  101,  188,  139, 140;  141, 147, 
163- and  164;  and  in  the  next  jdace  to  claims  No.  41,  6<$,  68;  86^ 


(e)  Strike'i  ease,  1  filand,  79;  Babington  on  Set-off,  8.^(/)  Xlennett  v.  AliQ- 
bank,  21  C6m.  Law  Rep.  aiS;  Pattison  v.  Ftazier,  2  Blaad,  881,  notis.^f'f )  ITSS; 
ch.  Ml*  maSb  ch.  9.— (A)  Com.  Dig.  tU.  AAeompt,  E.  IS;  BaUagtoa  on  8ot*off^  8( 
PMltir  V.  Cotnwallt  1  Salk.  8 ;  Godfrey  v.  Saunden ,  8  Will*.  117. 
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ftl  and  119 ;  as  lo  all  Mrliaah*  die  doubta  pr  objaettMB  of  tha  audi* 
tor,  ia  tkese  respects,  mast  be  ovecniled. 

In  the  admioistratioa  of  the  assets  of  a  deceased  debtor  fagr 
tins  coart,  where  he  had  been^  ia  his  life-time}  a  iseiaber  ef  a 
-psrtneishipi  it  is  now  defiaitively  eatabiishedi  that  the  paftosiabj^ 
creditors  mast  be  first  satisfied  out  of  the  joint  faada;  and  the 
eeperate  ereditors  first  paid  out  of  the  separate  eslate.  (•)  Coase* 
qoently,  until  the  partoi^rship  creditors  have  been  thas  fiiUf  satis* 
fied)  the  separate  ereditors  oan  inake  ao  olaim  iqion  the  pertaenhip 
efects ;  nor  uotil  the  aeparate  eieditors  are  satisfied^  ean  the  pait» 
aeiship  creditors  be  permitted  to  take  aay  thing  from  the  aepaiate 
estate.  The  debtor,  in  such  cases,  has  two  disliaet  eepamiiea,  llie 
oae  a  nstural)  the  ether  a  coafentienal  oepaeity ;  (j)  in  the  oae 
ease  his  oapsoity  is  that- of  a  scpaaate  individual,  ia  the  other  it  is 
that  of  a  partner  accondii^  to  Uie  eootiact  among  an  aasaciatioa 
gi  individaais.  The  creditors  of  these  ae^ieni  cspseitiaa  are  ss 
distinot  as  the  estates  so  held,  in  •req>ect  of  wbieh  the  credit  waj 
he  presumed  to  have  been  given :  and  the  property  of  each  is 
applied  first  to  the  satisiaolioB  of  the  creditors  of  each :  because  a 
difisrMt  coarse  would  be,  in  effect,  to  apply  the  prapeity  of  oat 
man  to  the  payment  of  the  debts  of  another.  Where  a  paitnerahip 
iazists  nothing  can  be  said  j^operly  to  belong  ta  each  membct  ef 
it,  but  his  divideind  of  the  suiplus  after  all  the  partMrstiip  debia 
are  paid ;  so,  oa  the  other  head,  that  slofie  oaa  be  coasideied  as 
properly  the  s^fxaiate  estate  of  aa  individual  which  remains,  after  ai 
his  separate  debts  have  been  paid.  Each  of  those  eapacitaes  of  the 
same  person  is  an  io^pJied  »irety  for  the  other ;  or^  in  other  wosds» 
partners  era  mutually  aareties  to  the  creditors  fiv  the  share  of  eadi 
other ;  (h)  but  then  it  woald  be  unequal  aad  unjust  t»  eiitead  this 
noretydh^i  or  implied  liability  beyml  the  saiflua»  or  the  desr 
aatale  bdonging  to  eaeh  eapaeity;  because  the  eiedJUnn  of  the 
one  oepaeity  hold  it  Erectly  bennd^  and  Ikese  of  the^sifcee  har^^ 
only  an  eventual  aad  aecondary  claim  upon  the  aame  flapeeHy  nUer 
those  to  whom  it  was  directly  bound  have  been  Mtf  (wfyij^Hti  (I) 
'  But  as  the  assets  now  te  be  admtnislsred  are  the  proceeds  ef 
the  sqpamte  estate  of  the  late  a%pmas  Tmigu$^  H  is  dsur,  that  al 


6)  MtCaUeh  ».  Daabiell,  1  H.  &  G.  ST.^0')  Safancn  v.  Tbe  Hamboroi^k  Com* 
INn9r,lCtui.Ca,2e4;  C«|ipen9.Cerp«a>2P.  Wilt.SSS;  8.  C.  8«1,  G«.  Obm.  SS^ 
ik)  ti»P9m.W$km^43d9A.  4X7*^1)  JOg  park  WMm,  S  ¥«i.iMOt  Giaf  sv  CIiIh 
weU»  9  Yes.  118;  Cplljfv  Paitiu  S87. 


flMt  daiwi  Bcm  widt  agiuait  ib«n»  '^AUk  w«f  4ebt9  dne  fiom 
the  feveiBl  firm  of  Tof^put  |r  McPkmom^  and  fiom  T*  7* 
JltkPk$r$9n  4r  Op*  iif  ^kich  the  late.  Tftoem  Toi^fiM  waa  a  p«rt<- 
aer,  miiat  be  postponed  in  favour  of  the  claiiaa  due  from  the  late 
n^wms  7\mgt^.mhiM  aaparate  capaoitj.  It  ia  alleged,  that  thia 
aaparale  eatate  ^vill  he  vhcdly  iaauffieient  to  pay  the  debta  due 
Sam  the  late  Tkimu$  T^mgitt.  al^ne;.  if  ao,  then  this  poetpme- 
aMaft  will  anonot  to  a  total  rejeetien.of  tboae  elaima  againat  the 
aenarai  pwrtaeiabipa»  aa  there  will  be  ao  wuplua  of  this  aqNBgwIe 
estate  i^iplicaUe  to  theas*  This  ditectioa  eooiprebeiids  claim  No. 
127, 138, 129, 130, 131,  132, 136  aad  U3,  as  to  all  whi^h  the 
aaditor'a  oj^^eclioiia  aim  dcened  valid* 

It  has  beea  uiged,  as  legmda  daia^  No.  127,  that  although  it 
ipaa,  ia  tmth,  of  igiaatty  oi^jr  a  elaim  agaiast  the  firm  of  Tangm  4r 
McPktmm;.  jet,,  that  thaa  iatestate  had,  ia  his  lifi^time,  assumed 
iipoa  hiaiself  the  pejrmeat  of  it ;  and  had  thus  made  it  his  own 
aq^as^  debtt  It  ia  tme,  that  any  one  memher  of  a  partneiahip 
may,  .by  promise  or  oontraot,  take  upoa  himself  the  payaieat  of  a 
paitneiahip  debt;  or  the  partueirsh^^  may,  ia  like  laaaner,  bind 
itself  to  pay  a  separate  debt  of  any  one  of  its  m^mhera.  But,  ia 
thia  iastanee,  there  is  no  suffiicieat  evideaee  of  any  sueh  promise 
or  contract,  whemby  the  late  TAomo^  T(mgue  had  made  himsdf 
acpaiately  liable  to  pay  this  debt,  due  firom  the  firm  of  Tengue  4r 
McPlufsmi  and  therefpie  the  ol^eetioa  egaioat  it  has  not  been 
mmoved. 

Another  cksa  of  claims  .are  those  made  by  the  holders  of  some 
^eoepted  bills  of  exchange.  Where  a  bill  has  been  accepted,  the 
acceptor  is  considered  as  the  principal  debtor,  and  priomnly  liable 
Sir  ia»  whole  amowt  te  all  othem,  the  drawer,  endorsers,  and 
hslder.  The  accei^ace  is  pmmfaeU  evidence  af^iast  the  aecepr 
lac  of  hia  having  ia  his  heads  e&cts  ef  the.dmwer}  and,  there* 
fbae,  if.  the  Act  be  aot  so,  it  lies  upon  the  acceptor  to  establish  the 
ffipt,.to  eaeUe  him  to  recotfer  frpm  the  drawer*  (nO  Hence  att 
these  claiaui  &u|ided  on  hills  of  exchange  drawn  by  the  late 
TJnomM  T^f^gui^  which  bad  been  accepted,  miwt  be  f^;arded  aa 
d^ms  £v- which  he  was  not  the  principal  debtor;  unless  it  should 
be  shewn  that  the  acceptor  paid  it  without  having  in  his  handa 
effects  of  the  drawer.  And  as  the  drawer  and  endorsers  stand  in 
the  relation  to  each  other  of  a  series  of  sureties,  it  must  be  sbewn> 
that  each  one  who  stood  befiue,  and  was,  thescfore,  prificipal 
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deklor  as  to  kim  agnntt  whoieestate  4te  ekiim  is  ilisde,  is  insoi- 
▼ent ;  or^  according  to  the  rale  of  this  court,  the  claim  will  he  ta^ 
ckided  from  any  participation  in  the  distribntion  of  the  estete  upon 
which  it  is  made,  (n) 

The  auditor  says,  that  the  original  acceptances  ought  to  be  pro- 
duced.  By  this  I  uhderstand  it  to  be  objected,  that  die  origml 
bSls  (ji  exchange  themselves  have  not  been  produced.  In  aa 
action  at  kw  upon  a  bill  of  exchange,  on  the  geneial  issue  bein^ 
pleaded,  it  is  necessaiy  to  produce  the  original  bill  itself,  or  ts 
prove  that  it  has  been  lost,  before  any  evidence  can  be  offered  ef 
its  contents,  (o)  And  even  if,  in  such  action,  there  is  a  judgment 
by  default ;  although  it  is  not  necessary,  on  executing  the  writ  of 
mquiry,  to  prove  the  contract ;  yet  the  original  bill  itself  must  be 
produced,  (p)  Bat,  in  the  distribution  of  the  real  assets,  this 
court  is  governed  by  the  roles  presoribed  for  the  authentication  of 
claims  in  the  analogous  distribution  of  the  personal  assets.  As  to 
which  it  is  declared,  by  the  act  in  rektkm  to  the  administration  d 
the  personal  estates  of  deceased  persons,  that  in  case  of  a  spe* 
cialty,  bond,  note,  or  protested  bill- of  exchange,  the  voucher  AM 
be  the  instrument  of  writing  itself,  or  a  proved  copy,  in  case  it  be 
lost,  with  a  certificate  of  the  oath,  &c.  (9) 

These  directions  apply  to  claims  Ko.  67,  108,  10»,  110,  111, 
112  and  113,  which  must  be  allowed,  because  the  accq>tor9  are 
shewn  to  be  insolvent ;  to  claims  No.  69  and  70,  which  must  be 
rejected,  because  the  original  bills  have  not  been  produced  or 
shewn  to  be  lost;  and  to  claim  No.  01,  which  must  be  rejected, 
because  it  is  made  by  an  acceptor  who  has  not  shewn  that  he  had 
in  his  hands  at  the  time  no  effects  of  the  drawer. 

According  to  the  rule  of  this  court,  where  the  deceased,  with 
others,  appears  to  have  been  jointly  bound  for  the  payment  (rf*  the 
claim,  the  cveditor  must  explain  tiie  apparent  ambiguity,  or  be  wil 
be  altogether  excluded.  He  must  shew  that  the  deceased  was  the 
principal  debtor,  in  which  case  he  will  be  permitted  to  come  in  to 
the  whole  amount ;  or  that  the  deceased  was  a  co-obligor,  m 
which  case  the  creditor  will  be  allowed  to  claim  no  more  than 
half;  unless  he  also  shews  ttiat  the  other  obligor  is  insolvent;  or  if 
the  deceased  was  only  a  surety,  then  the  creditor  must  shew  that 
the  principal  is  insolvent,  (r) 


(n)  WstidiM  V.  Worthington,  2  Blind,  60S.— (o)  Selwyn  K.  P.  406.— (p)  TMd^ 
Pnc.  6S8.— (y)  1798,  ch.  101,  sab  ch.  9,  1.  4— (r)  Watkini  v.  WMtbiiigtoii,  t 
Bland,  009. 
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Tkit  dimetba  appliM  to  eliim  He.  6B,vliioli  mmt  befejcdtod, 
btcause  it  has  not  bem  ahewn  whdllwr  the  late  ThamM  Timgm 
ims  priaeipal  or  anrafy }  and  to  elaim  No.  90^  ivhidi  must  be 
allowed,  because  the  necessary  explanation  has  been  giyen. 
.  I  am  of  opinba  that  the  affidaTit  of  the  daimant  himself  is  saf* 
ioiaot  proof  of  the  loss  of  the  original  bill  oUigatoij  on  nrhii^ 
the  elaim  No.  4  is  founded ;  and  that  the  production  of  a  copy, 
•0  proved)  as  in  this  instance^  with  the  other  testimonials  thereto 
innezed^  amount  to  a  safieient  authentication  of  the  claim,  accord- 
log  to  the  ad  of  Assembly,  (s)  The  claim  No.  4  must  therefiire 
he  allowed. 

It  is  an  established  rule,  that  no  claim  can  be  allowed  which  did 
aot  eiiist,  as .  suob,  against  the  deceased  himsdf,  in  his  lif»*time. 
Upon  this  ground  claim  No.  123  must  be  rejected ;  and  claim  No. 
47)  as  staled  by  the  auditor,  is  also  dearly  inadmissible. 

It  appears  biom  the  auditor's  second  report,  thai  swidiy  daims 
have  been  withdrawn  and  restated.  It  is  a  rule  in  suits  of  this 
kind,  that  every  crectitor  who  comes  in.  after  the  institution  of  the 
salt,  on  petition,  or  by  filing  the  vondher  of  his  claim,  is  allowed 
to  take  the  position  of  a  plaintiff  as  fuUy,  as  regards  his  interest, 
as  if  he  alone  had  filed  the  bill.  And  therefore,  upon  the  ground 
that  a  plaiMliff  may  be  allowed  to  amend  his  UQ ;  so  a  creditor 
may  be  permitted  to  withdraw  his  claim  for  the  purpose  of  having 
a  re-stated  in  a  more  correct  f<Nrm ;  but  then,  upon  the  prindples 
in  lelation  to  amending  a  bill,  according  to  which  the  amended 
is  a  virtnd  admission  of  the  informality  or  invalidity  of  the 
' 's  daim,  as  set  forth  in  the  original  bill,  so  the  re*8tatanica!it 
must  be  considered  as  an  impUed  abaodonmeat  of  liio  claim  in  the 
form  in  vrfaich  it  was  first  stated,  (t)  This  direction  applies  to  the 
daiaas  re^slated  as  firom  No.  162  to  168  indusive,  which  now 
stead^  fior  ad(jttdication  only  as  Ihey  have  been  so  re»stated. 

In  eases  of  this  kind,  it  is  the  course  of  the  court  to  allow  a 
roasonaUe  time  after  the  auditor  has  reported  a  statement  of  the 
daimsi  for  the  creditors  and  parties  to  make  a  general  scrutiny  into 
the  proposed  distribution  and  its  several  parts;  to  take  exceptions; 
to  remove  objections ;  or  to  produce  fiirther  proof  in  support  of 
Adr  rospeetive  daims  and  pretensions.  •  This  reasonable  time  is, 
however,  dways  estimated  with  reference  to  the  time  limited  for 
to  bring  in  their  claims,  and  to  the  time  when  the  audi- 


(•)  I79S,  ch.  101,  tQb  cb.  9,  s.  4.^i)  Lindiay  v.  Lynch,  2  Scho.  k.  Lefr.  9. 


tor  hu  filed  bis  first  statement  of  tbe  dBimd;  tor  altkotigk  as  ift 
this  instaaee,  so  fkr  as  it  ciitt  be  doaeivitbirat  driay  or  ptejudioe  to 
the  creditors  and  parties  in  the  case,  any  other  daiteantt  vtll  be 
allowed  to  come  in,  who  file  the  Touchers  of  their  claims  before 
the  court  has  aeteally  paited  with  tbe  fund  by  a  final  distribution 
of  it ;  jet  they  can  have  no  olums  upon  the  special  indvlgenoe  of 
the  court ;  and  it  will  not  postpone  the  distribution  to  give  them 
time  to  remove  objections,  or  to  collect  further  proof  in  relation  to 
their  claims,  (u)  The  cironmstnnce  of  such  a  multttudtt  of  oiedi* 
tors  having  been  gathered  together,  as  in  this  instaiice,  afibrds 
strong  ground  for  asking  all  the  indulgence  which  the  nature  of 
the  case  can  authorise ;  but  here  these  has^  been  an  allowance  of 
time  which  must  be  admitted  to  have  been  snfficiently  libend  ftr 
every  purpose. 

With  regard  to  the  second  statement  reported  by  the  auditor* 
It  is  in  general  true  as  declared  by  the  act  of  Assembly,  that  flie 
expense  of  every  statement  of  an  account  mnst  be  borne  fay  him 
who  desires  it ;  (w)  but  in  a  creditor's  suit  the  expense  of  the  au- 
ditor's statements  are  borne,  in  general,  by  the  estate ;  yet  if  any 
new  and  additional  accounts  are  asked  for,  the  expense  of  stafting 
them  must  be  defrayed  exclusively  by  those  creditors  who  by  their 
tardiness  in  coming  in  have  rendered  such  new  or  additional  state* 
ments  necessary,  {x) 

These  directions  apply  to  all  the  claims  which  have  been  filed 
since  the  auditor  made  his  first  report,  arid  for  whose  special  bene* 
fit  the  second  statement  was  made;  from  the  aggregate  amount  of 
whose  dividends  the  expense  of  making  it  must  be  deducted.  And 
also  to  all  such  daims  as  are  not  now  sufficiently  authenttoaled ; 
which  must  be  finally  rejected. 

Whereupon  it  is  Ordend^  that  this  case  be,  and  tfie  same  is 
hereby  refenred  to  the  auditor,  widi  directioBS  to  state  an  ncoowil 
acQordingly,  fee. 

In  obedience  to  this  order  the  auditor,  on  the  29tb  of  December^. 
1831,  stated  and  reported  a  final  account  as  directed ;  which  was, 
on  the  9th  of  January,  1832,  confirmed,  and  the  proceeds  directed 
to  be  applied  accordingly,  with  a  due  proportion  of  interest 


»M 


(tt)  Hammond  v.  Haaunond,  S  Bland,  SS4 ;  Kent «.  0*Hats,  7  G.  U  J.  MMr^ 
(w)  1785,  cb.  72,  s.  17.— (x)  Hammond  o.  Hammondt  2  Bland,  864. 
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THS  WRARtf  CASE. 

The  city  eollectar  of  wharfage  may  be  directed  to  keep  a  separate  account  of  th« 
wharfage  for  the  use  of  certain  wharves  until  the  right  to  them  can  be  determined. 

Tin  flature  of  a  public  pert.— In  all  public  ports  there  are  rtghti  affecting  commeree, 
wtermil  ^Qvemnent*  and  private  prwper^,  fay  wbioh  the  title  to,  aod  wmi  q€a 
wbarf  thereio  must  be  comtroUed. — ^No  wharfage  can  be  allowed  and  collected 
which  contravenes  any  congressional  regulation  of  commerce,  or  the  free  inter- 
course,  and  equal  rights  secured  by  tbe  federal  constitutlon.—Anchorage  or 
vkuftge  My  IM  dnvi^td  fixr  tlier  om  9i  may  plaee  hM  is  mem  prarate  pitijiei  ty 
to  which  veaaeU  may  come. — ^A  wharf  in  a  puhlic  {>ort  i»  a  Jciod  of  lug)iwayi  f<ir 
the  use  of  which,  after  it  has  been  once  dedicated  to  the  use  of  the  public,  no  toll 
can  be  charged,  unless  expressly  allowed  by  the  General  Assembly. — Wharfage 
where  allowed  must  be  reasonable ;  and  when  once  fixed,  cannot  be  enhanced. 

Tite  cout  caapreneiinea  tto4eGfea  pn()adiciaL  to  any  public  right  ap|»eBriog  upen 
the  record.^Where  each  of  the  litigating  parties  claims  a  right  to  demand 
wharfage  for  the  use  of  a  public  wharf,  for  the  use  of  which  no  toll  can  be  legally 
demanded,  they  must,  both  of  them,  be  perpetually  enjoined,  for  the  benefit  of 
Ihe  pdHici  Ihim  eollectfaig  wbaiAge. 

This  bill  was  filed  in  Aogiist,  1806^  by  Cumberiand  Dugrn^  and 
Thoma$  McElderry  against  The  Mayor  and  City  Council  of  Batti' 
more.  Tbe  bill  itself  wit]i  almost  all  tbe  other  papers  in  the  pase 
haypxig  beQu  lost,  a  copy  of  Ube  original  bill  and  answer  were>  by 
consent,  r^ei¥ed  in  their  stead. 

It  was  stated  in  the  bill,  that  the  plaintiffs  bad,  with  the  consent 
of  the  predecessors  of  the  present  defendants,  made  a  great  length 
of  wha^f  exteiiding  through  a  considerable  portion  of  that  part  of 
Baltimore  called  Market  space;  that,  as  the  makers  thereof,  a 
liglit  had  aceraed  to  them  to  demand  and  receive  irom  all  vessels^ 
lyuig  at  or  goods  landed  upon  those  iirharves,  a  reasonably 
wharfage ;  but  that  they  had  been  prevented  from  collecting  it  by 
these  defendants  who.  had,  under  a  pretext  of  right,  taken  it  to 
themselves  in  exclusion  of  the  plainti£&.  Whereupon  they  prayed, 
that,  until  this  court  should  decree  who  were  entitled  to  receive 
the  wharCige,  a  receiver  might  be  appointed  who  should  thereafter 
neoonnt  for  the  same;  that  the  defendants  should  account;  and 
that  these  plaintifi  mi^t  have  such  other  relief  as  was  suited  to 
the  nature  of  their  case. 

This  bill  appears  to  have  been  swcmi  to  by  the  plaintifi«  and  the 
feHowing  extract  was  found  in  the  note-book  of  the  then  Chfm* 
eellof. 

1806. — KiLTT,   ChanceUor. — The  plaintifib  claimed  certain 
wharves  in  the  city  of  Baltimore,  and  the  object  was  to  have  the 
46  V.3 
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whar&ge  at  those  wharves  held  separate  to  be  accotmted  for  and 
paid  over  as  should  be  ultimatdy  detenohed  by  the  court  who  tt 
entitled  to  the  wharfage.  But,  if  this  point  is  to  be  decided,  it 
must  be  after  a  decision  at  law  upon  the  right ;  and  it  does  not 
appear  that  any  action  has  been,  or  is  intended  to  be  brought  for 
the  purpose  of  tiy ing  the  right ;  and  the  title  of  the  plaintiffii  does 
not  appear  sufficiently  clear  and  strong.  The  bill  in  this  case  was 
altered ;  and  an  order  passed  appointing  the  collector  of  the  city 
of  Baltimore  as  receiver,  with  power  to  pay  over  to  7%e  Matjfor^ 
&e.  and  to  keep  an  account,  &c. 


After  which  the  plainti£f  McElderry  died,  and  another  suit  was 
instituted  in  this  court  by  the  plaintiff  Dugan  and  the  kein  of 
McElderry  against  these  defendants ;  and  the  cases  having  been 
brought  on  to  be  heard,  it  was  agreed,  on  the  29th  of  April,  1831, 
that  in  the  place  of  the  copy,  which  had  been  shortly  before  re- 
ceived, a  new  bill  should  be  filed,  as  an  original  bill,  in  lieu  of  the 
first  one ;  and  that  the  answer  to  the  first  bill  should  be  filed  and 
considered  as  an  answer  thereto. 

In  this  new  bill,  filed  on  the  11th  of  May,  1837,  it  is  stated, 
that  by  the  act  of  1784,  ch.  62,  all  that  parcel  of  ground  in  Balti- 
more, now  commonly  called  Market  space,  extending  from  Bdti- 
more  street  south,  parallel  with  Gay  street,  of  the  width  of  one 
hundred  and  fifty  feet  to  Water  street,  with  the  privilege  at  ex*' 
tending  the  same  to  the  channel,  became  vested  in  the  tiien  com- 
missioners of  Baltimore  town,  to  hold  for  the  purpose  of  erecting 
a  market-house  thereon ;  and  for  the  use  of  the  then  town,  in  like 
manner  as  if  they  had  been  constituted  a  body  politic ;  that  in  the 
year  1794,  the  common  tide  flowed  within  this  space  up  to  and 
over  Water  street ;  that  this  plaintiff  Dugan  being  seised  in  fee 
simple  of  the  ground  on  the  west  side  of  Market  space,  extending 
from  the  north  side  of  Pratt  street  to  the  water ;  and  the  plaintiff 
McElderry  being  seised  in  fee  simple  of  the  ground  on  the  east 
side  of  Market  space,  extending  from  the  north  side  of  Pratt  street 
to  the  water,  they,  on  the  10th  of  February,  1794,  made  the  fol- 
lowing proposition  to  the  then  commissioners  of  Bdtimore  town, 

^We,  the  subscribers,  request  your  permission  for  making  a 
canal  and  wharf  at  our  expense,  in  the  Market  space  from  the 
south  side  of  Pratt  street  to  the  channel  or  port-warden's  Mne; 
the  canal  to  be  eighty  feet  wide,  and  the  streets  on  each  side  tiie 
same  to  be  thirty-five  feet  wide ;  the  said  canal,  wbaif,  and  streets* 
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to  be  ftiade  p«Uic  for  the  use  of  the  inhabitants^  under  the  laws 
mad  icgulations  of  your  board ;  and  the  wh<de  of  the  same  to  be 
reliaqwished  up  to  the  eommissiimers  whenever  the  same,  or  any 
part  thereof  may  be  wanted  for  market-houses.' 

The  commissionen  took  this  proposition  into  consideration,  and 
agreed  to  it  upon  the  following  terms  and  conditions. 

'The  commissioners  of  Baltimore  town,  having  considered  the 
aboTe  appiieation,  haye  no  objection  to  Mr.  Tkmnas  McEUerry 
and  Mr»  CkmberUmd  Dugtm  filling  op  the  space  of  one  hundred 
and  fifty  feet  wide,  on  a  line  with  the  present  Market  space,  from 
Water  street  as  far  as  a  line  drawn  from  the  south  side  of  Pratt 
street  shafl  intersect  or  cross  the  said  space ;  and,  after  filling  up 
ttie  said  space,  the  commissioners  have  no  objection  to  their 
maildng  a  canal  £rom  the  said  line  of  intersection  to  the  channel  of 
sixty  feet  wide,  with  wharves  and  a  street  on  each  side  of  said 
canal  of  feity-five  feet  wide.  But  with  this  express  declaration, 
that  the  privilege  of  filling  up  said  canal,  and  of  the  whole  space 
of  mie  hundred  and  fifty  feet  wide  be  ftiUy  reserved  to  the  said 
commissioners,  and  their  successors  for  the  use  of  the  said  town, 
as  granted  by*  the  act  of  Assembly,  of  November  session,  1784, 
eh.  62,  entitled,  an  act  for  establishing  new  markets,  &c.  And 
also  on  the  express  condition,  that  the  said  canal,  wharves  and 
streets  on  each  side  of  the  said  canal  be  a  common  highway,  and 
free  for  the  public  use,  and  subject  to  such  regulations  as  the 
commissioners  and  their  successon  shall  from  time  to  time  estab* 
Ush.  And  on  this  further  express  condition,  that  the  said  MeBl* 
imry  and  Dugen  extend  Pratt  street  through  their  two  lots  of 
ground  on  each  side  of  Market  space,  and  leave  Pratt  street  of 
the  width  of  sixty  feet  through  their  said  lots  forever  as  a  street  for 
die  use  of  the  public' 

The  bill  ftirther  states,  that  under  this  authority  these  plaintifls 
proeeeded  immediately  to  fill  up  the  specified  space;  that  they 
Mled  up  and  made  fest  land  of  the  whole  of  this  ground,  called 
Market  q>ace,  extending  into  the  water,  from  Water  street  to  the 
south  side  of  Pratt  street,  a  distance  of  three  hundred  feet ;  and 
from  Pralt  street  to  the  channel,  they  made  a  canal  and  wharves 
as  q>eoified,  extending  further  into  the  water,  a  distance  of  one 
Aovsand  feet ;  and  fully  completed  the  whole  according  to  the 
tenns  of  their  contract  in  the  years  1796  and  1796;  that  the  ex- 
pease  of  the  work  was  borne  by  each  of  these  plaintifb  to  the 
catent  of  the  grounds  held  by  each,  thereby  giving  to  each,  as  the 
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X88uit  of  his  separate  buriheiii  a  dietioct  rig^t  tD  eU  the  keaifili 
arisiog  from  or  incident  to  his  separate  estate,  as  a  rig^t,  priyilege 
and  interest  to  be  held  in  seyeially,  and  not  aa  joint  tenaots  or 
tenants  in  common. 

Tlie  bill  further  states,  that  by  virtue  of  this  contract  with  these 
plaintiffs,  and  of  their  compliance  therewith,,  a  right  accrued  t« 
each  of  them  to  demand  and  receive  whar&ge  for  any  veaad 
which  should  lie  at,  or  property  which  should  be  landed  upoa  tlie 
wharves  made  by  them  respectively;  which  right  will  continue  to 
belong  to  each  of  them  until  the  reserved  privilege  of  filling  up 
the  canal,  and  the  whole  space  shall  be  exercised  \  which  bee  not 
yet  been  done;  that  so  soon  as  the  work  was  completed  these 
plaintiffs  severally  exercised  their  right  to  charge  whariage;  and 
continued  to  receive  it,  without  molestation,  from  the  year  17d5 
until  some  time  in  the  year  1799;  that  after  these  de£eodaats,  as  a 
body  politic,  created  by  the  act  of  1796,  ch«  68,  had  succeeded  to 
the  rights  of  the  commissioners  of  Baltimore  town,  they  took 
upon  themselves  to  collect  whar&ge  on  those  wharves,  and  have 
coQeoted  a  large  amount,  and  altogether  prevented  these  plaintifi 
from  collecting  any  thing  on  that  account  Whereupon  these 
plaintiffs  prayed,  that  they  might  have  an  account  of  the  wbariaga 
so  illegally  received  by  the  defendants ;  that  they  m^rht  be  quieted 
in  their  rights,  and  have  such  other  relief  as  the  nature  of  their 
case  might  require. 

In  the  copy  of  the  answer,  made  by  The  Mayor  end  €%  Genmi- 
cil  of  BaUtmore^  to  the  original  bill,  which  seems  to  have  been 
filed  in  April,  1807,  and  which  it  had  been  agreed  should  be  le- 
eeived  as  an  answer  to  this  new  bill,  it  was  admitted,  that  the  laad 
called  Market  space  was  vested  in  the  commissioners  of  Baltiaien 
town ;  that  the  plaintiffs  were  the  owners  of  the  grounds  iaune- 
diately  adjacent;  that  they  entered  into  the  oontnKst  with  the 
commissioners;  tljat  they  accordingly  filled  up  the  space  and  OMde 
the  canal  and  wharves  as  stated ;  which,  however,  they  did  not 
finally  complete  until  some  time  in  the  year  1797.  And  it  wai 
further  admitted,  that  these  defendants,  having  succeeded  to  tha 
rights  of  the  commissioners  of  Baltimore  town,  and  being  the 
sole  owners  of  the  wharves  at  the  head  and  sides  of  the  eaaal^ 
have  collected,  as  they  were  legally  warranted  in  doing,,  a 
amount  of  money  for  wharfege  from  various  persons  for  tha 
those  wharves.  These  defendants  deny  the  right  of  the 
to  coHect  wharfage,  the  claim  to  which  they  never  made  aatil  dM 
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nHUAm  of  thtfirbiH;  and  tbete  deltndflaitt  aver^  that,  akbougb  it 
may  bey  that  thej  bare  expended  large  soma  of  money  in  comply^ 
ing  with  their  contract ;  yet  that  the  filling  up  of  the  groand,  and 
making  the  canal,  has  very  considerably  increased  the  value  of 
tfae  {NTopcrty  bekingtog  to  them.  These  defendants  airer,  that  the 
vharrea^  made  aa  described,  were  always  considered  as  public 
wbarres  belonging  to  the  city  of  Baltimore ;  and,  as  such,  whar& 
age  was  collected  for  the  use  of  them,  in  like  manner  as  for  tha 
ase  of  other  public  wharves ;  and  they  aver,  that  the  plainti&  had 
coUeeted  the  wharfage  on  those  wharves,  as  commissioners  ap- 
pointed by  and  fo?  the  city,  up  to  the  time  of  filing  thdr  bilL 

On  tlie  1st  of  June,  1816,  another  bill  was  filed  by  Cumberland 
Dugan  and  the  widow  and  heirs  of  Thomas  McElderry^  deoeaaedy 
against  The  Ma§or  and  City  Council  of  Baltimore.  In  this  bill 
the  plaintiffs,  after  stating  the  circumstances  in  relation  to  the 
making  of  the  wharves  in  Market  space,  as  set  forth  in  the  first 
biU,  allege,  that  the  defendants  bad  been  prohibited  by  the  act  of 
1613,  ch*  118,  from  coUectiog  vrimrfage  for  the  use  of  any  public 
wharf;  and  yet  had  imposed  whar&ge  for  the  use  of  the  wharrea 
made  by  these  phintift,  and  had  collected  a  large  amount  to  the 
exdnaion  of  these  plaintiflb,  who  alone  had  the  right  to  the  wharf*: 
age  for  the  use  of  those  wharves.  Wherefore  they  prayed  for  an 
injunction,  and  for  general  relief.  This  bill  was  sworn  to  by  only 
two  of  the  plaintifi. 

13^  /une,  1815. — ^Kiltt,  ChaneeHor.^-^tht  bill  for  an  injunc- 
tion in  thoB  case  has  been  for  seme  time  under  consideration.  On 
aecoont  of  the  nature  of  the  dispute,  and  the  caution  that  is  ne- 
eeasaiy  in  interfering  with  the  legislative  acts  of  an  incorporateit 
town,  fiut  whefB  such  a  corporate  body  firames  its  acta  in  oppcH 
sitbtt  to  a  kw  of  the  state  on  the  subject  matter,  the  persons  ag* 
gnevcd  are  entitled  to  the  aid  of  this  court,  and  its  restraining 
power  cannot  with  jostiee  be  refused. 

The  Chancellor  is  of  opinion,  that  the  part  of  the  ordinance  of 
March  250, 1815,  charging  rates  cm  the  articles,  therein  enume-* 
vated,  landed  oa  any  puUio  wharf,  ia  a  palpable  evasion  irf'  the  act 
«f  AasemUy,  1813,  ch.  118;  attenq)ting,  by  a  seeming  adh^enccr 
tO'  the  letter,  to  contravene  the  intention  of  that  law,  as  plainly 
appears  by  the  proviso  in  that  section  of  the  ordinance,  as  well  aa 
kmm  a  consideration  of  the  manner  in  which  wharves  are  u&ed  by 
landiag  gaoda  for  the  purpose  of  passing  them  over,  or  pasmg 
over  goods,  which  must  be  previously  landed.    In  suppoMng  Th0 
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Mm/or  and  CUy  Council  to  hare  the  right  to  maike  such  an  oidi* 
aance,  it  could  not  lawfully  be  evaded  by  passing  over  goods  on 
planks,  skids,  or  even  in  drays  or  carts,  so  as  not  to  touch  or  be 
landed  on  the  wharves. 

The  ordinance  of  March  21st,  1814,  does  not  appear  to  be  con- 
traiy  to  the  prohibition  contained  in  the  act  of  Assembly  of  1813» 
ch.  118,  inasmuch  as  the  wharfage  on  vessels  lying  at  the  public 
wharves  is  not  mentioned  in  the  latter,  and  the  rates  or  duties 
are  different  in  their  kind. 

On  the  first  part  of  the  bill  respecting  the  rights  of  the  parties 
no  further  opinion  is  expressed  than  as  to  the  ostensible  right  of 
the  complainants,  which  is  sufficient  to  sustain  the  application  for 
an  injunction. 

It  is  therefore  Ordered^  that  an  injunction  be  issued  prohibiting 
The  Mayor  and  City  Councily  their  officers,  agents,  and  servants 
jfrom  collecting  any  rates  or  wharfage,  or  other  tax,  charge,  or  duty 
in  virtue  of  the  first  part  of  the  second  section  of  the  ordinance  <^ 
March  25th,  1815,  in  the  bill  mentioned  and  referred  to,  by  which 
part  of  the  said  ordinance,  rates  were  directed  to  be  charged  and 
collected  on  certain  articles  landed  on  any  public  wharf,  that  is  to 
say,  on  the  public  wharves  in  the  bill  mentioned,  made  by  Thomas 
JdcElderry,  deceased,  and  CSimberland  Dugan. 


The  defendants  on  the  1st  of  March,  1830,  put  in  their  answer 
to  this  last  bill,  in  which  they  admit  the  truth  of  all  that  is  said  in 
relation  to  the  making  of  the  wharves ;  but  deny,  that  the  plain- 
tiffs have  any  title  to  the  ground  so  filled  up  by  them,  or  any  right 
to  collect  wharfage  on  the  wharves  they  had  so  made.  These  de- 
fendants aver,  that  the  act  of  1813,  ch.  118,  does  not  apply  to 
wharves  of  the  description  of  these ;  but  only  to  those  which  are 
properiy  public  and  free  wharves ;  that  these  wharves  are '  exdu- 
sively  the  property  of  the  corporation,  public  only  for  the  use  of 
the  inhabitants ;  that  since  the  semce  of  the  injunction  on  these 
defendants,  they  had  entered  into  an  agreement  with  the  plaiattf 
Ih^an^  according  to  which  they  have  continued  to  collect  wharf- 
age on  the  west  side  of  the  canal ;  and  that  the  other  plaintifis 
have,  for  a  long  time,  ceased  to  consider  themselves  interested  ia 
this  cause. 

On  the  1st  of  March,  1830,  The  Mayor  and  Oiiy  Cornea  of 
Baltimore,  filed  their  bill  here  against  Cumberland  Bugan,  in 
which  they  set  forth  all  the  circumstances  as  admitted  or  averred 
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by  fhem  in  their  answers  to  the  two  preyious  bills  against  them ; 
and  they  stated,  that  they  had,  by  an  ordinance  of  the  3d  of  April, 
1825,  established  a  rate  of  tonnage  duties  demandable  of  all  yes* 
sels  for  lying  at  any  6f  the  public  wharves,  which  they  had  col- 
lected accordingly  until  hindered  and  prevented  by  the  defendant, 
who  had,  under  a  pretended  right  that  those  duties  belonged  to 
him,  proceeded  to  enforce  the  payment  thereof  from  sundry  mas- 
ters of  vessels  to  a  very  large  amount  of  money.  Whereupon 
they  prayed  for  an  injunction ;  that  a  receiver  might  be  appointed 
and  for  general  relief.  This  bill  was  certified  under  the  seal  of 
the  corporation  to  be  true ;  and  was  also  sworn  to  by  the  harbour- 
master of  the  city. 

1st  March,  1830. — Blakd,  Chancellor. — Ordered,  that  the 
register  issue  writs  of  subpcena  and  injunction  as  prayed  by  the 
foregoing  bill  of  complaint.  And  it  is  further  Ordered,  that  the 
harbour-master,  or  other  officer,  who  now  is,  or  hereafter  may  be 
appointed  by  the  said  plaintiffs  to  collect  the  wharfage  or  tonnage 
on  their  behalf  on  the  west  side  of  the  said  canal  or  dock  in  the 
said  bill  mentioned,  be  and  he  is  hereby  authorized  and  directed 
to  continue  to  collect,  receive,  account  for,  and  pay  over  the  same 
according  to  the  directions,  authority,  and  power  vested  in  him  by 
the  said  plaintiffs.  And  he  is  hereby  directed  and  required  to 
make  out  and  keep  a  separate  and  distinct  account  of  the  moneys 
so  collected  and  received  by  him ;  and  to  make  return  thereof  to 
this  court  on  oath  when  required,  to  the  end,  that  the  same  may 
be  retained  or  paid  according  as  the  right  thereto  shall  be  made  to 
appear,  (a)  

To  this  bill  the  defendant  put  in  his  answer,  on  the  17th  of 
July,  1830,  in  which  he  admitted  all  that  was  set  forth  in  relation 
to  the  formation  of  the  wharves,  the  passing  of  the  ordinances ; 
and  the  plainti&  pretending  to  have  a  well-founded  claim;  but 
he  denied  the  right  of  the  plaintiffs  to  make  such  collections; 
and  averred,  that  their  doing  so  was  in  violation  of  his  previously 
vested  rights ;  that  he,  as  the  owner  of  a  lot  of  ground,  binding 
on  the  tide- water,  and  on  Market  space,  had  legally  extended  the 
fiist  land  of  his  lot,  along  Market  space  into  the  water  by  filling  it 
up  as  far  as  the  line  established  by  the  port  wardens ;  and  thereby 
had  acquired  a  complete  legal  title  to  the  land  thus  gained  from 

(a)  Palmer  t.  Yaughui,  8  Swan.  17S. 
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the  tide,  and  being  so  entitled  to  it,  all  the  appurtenant  and  aci* 
dental  benefits  and  advantages  thereof  accrued  to  him  as  iia  owner; 
that  having,  under  his  contract  with  the  commissioners  of  Balti- 
more town,  at  an  enormous  expense  filled  up  the  grounds  and 
made*  the  wharves  in  that  part  of  Market  space  binding  on  his  lot 
90  extended,  a  right  accrued  to  him  in  consideration  thereof  to 
demand  and  receive  wharfage  on  those  wharves,  of  which  he  could 
not  be  deprived  by  these  plaintiffs  so  long  as  they  permitted  the 
canal  and  wharves  to  remain. 

The  plaintiffs  having  put  in  a  general  replication  to  this  answer, 
a  commission  was  issued  and  testimony  taken  and  returned,  from 
which  it  appeared,  that  at  times  wharfage  had  been  collected  bj 
Dugan^  and  at  other  times  by  the  city  authorities.  After  the  return 
of  the  commission  with  the  testimony,  the  parties  filed  the  follow* 
ing  agreement  in  relation  to  these  three  cases* 

^The  above  bills  being  cross  bills  and  concerning  the  same  sub- 
ject matter,  it  is  agreed,  that  they  be  all  set  down  for  final  hearing 
together ;  and  that  the  testimony  taken  or  admitted  in  either  case 
be  considered  and  received  as  testimony  in  all  of  the  above  cases. 
That  the  agreement  and  compromise  with  the  McEUerryz  made 
by  The  Mayor  and  City  Council  be  filed  as  evidence  in  the  cases ; 
and  that  further  proof  after  a  decree  is  passed  in  these  cases  may 
be  taken  by  either  party  before  the  auditor  in  order  to  shew  the 
amount  of  wharfage  received  by  either  party  on  the  wharfage  ia 
question.' 

IZih  Junty  1831. — ^BLAND,.C%ance//or, — These  cases  standing 
ready  for  hearing,  and  the  solicitors  of  the  parties  having  been 
fully  heard,  the  cases  were,  by  consent,  permitted  to  stand  over 
with  leave  to  amend  the  pleadings,  which  having  been  made,  they 
were  submitted  without  further  argument,  whereupon  the  proceed- 
ings were  read  and  considered. 

This  case  might  have  been  as  well  brought  before  the  court  in 
one  as  by  all  three  of  these  bills,  since  they  all  alike  present  the 
same  questions,  whether  the  right  to  demand  and  receive  wharfiige 
upon  these  wharves  belongs  exclusively  to  The  Mayor  and  diy 
Council  ofBaliimore;  or  to  Cumberland  Dugan^  I  shall  there- 
fore consolidate  the  cases  and  dismiss  them  as  to  the  heirs  of 
T%nnas  McElderry^  deceased,  who  seem,  by  their  neglect,  and  bj 
the  compromise  of  the  city  with  some  of  them,  and  with  others 
who  claim  under  them,  or  their  ancestor,  to  hare  abandoned  the 
case ;  thus  leavmg  the  controversy  to  be  decided  between  the  CUjf 
iff  Baltimore  and  Dug€fn  alone. 
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The  argument  was  confined  to  a  consideration  of  the  acts  of 
Assembly,  the  contract  of  the  10th  of  Febrnaiy,  1794,  and  the 
citj  ordinances ;  but  the  case  involves  interests  of  a  much  vrider 
range ;  it  is  one  which  requires  to  be  investigated  not  only  in  rela* 
lion  to  the  immediate  rights  of  these  parties ;  but  as  to  the  manner 
in  which  it  affects  the  course  of  commerce  in  a  great  public  sea- 
port ;  and  as  it  regards  the  uses  which  those  who  resort  to  that 
port  have  a  right  to  make  of  those  wharves.  The  public  as  well 
as  these  parties,  therefore,  have  a  deep  concern  in  the  questions 
now  to  be  determined.  (() 

A  wharf,  like  a  road,  may  certainly  be  made  on  private  pro- 
perty; and  the  one  of  the  other  may  be  as  exclusively  the  property 
of  an  individual  as  his  house,  or  any  other  portion  of  his  separate 
estate.  A  wharf  is  a  building  which  is  always  an  encroachment 
on  navigable  water;  because,  unless  its  boundary  wall  were  to 
extend  beyond  high  water  mark,  vessels  could  not  approach  and 
ky  at  it.  (c)  But  these  are  open  wharves  in  a  great  public  sea- 
port ;  they  are  parcel  of  a  public  place  dedicated  to  commerce ;  a 
place  to  which  all  have  a  right  to  resort,  subject  to  certain  legal 
f  egulations.  A  wharf  of  this  description  must  always  be  viewed 
as  a  part  of  the  port  in  which  it  is  situated ;  it  cannot  be  consi- 
dered as  a  thing  unconnected  with  the  port  itself;  because  it  is 
Subject  to  the  law  of  the  port;  and,  as  is  admitted  in  this  instance, 
(he  claim  of  wharfage,  who  ever  may  be  allowed  to  profit  by  it, 
must  be  controlled  by  that  law.  (d) 

A  port,  in  common  sea  phrase,  may  be  said  to  be  any  safe  sta- 
tion for  ships;  but,  in  law,  it  is  described  to  be  a  place  for  arriving 
and  lading  and  unlading  of  ships  in  a  manner  prescribed  by  law; 
and  near  to  which  is  a  city  or  town  for  the  accommodation  of 
mariners  and  the  securing  and  vending  of  merchandise.  So  that 
in  this  sense  a  public  port  is  a  complex  subject,  consisting  of 
somewhat  that  is  natural,  as  a  convenient  access  from  the  sea,  a 
safe  situation  against  winds,  and  a  shore  upon  which  vessels  may 
well  unkde;  something  that  is  artificial,  as  keys,  wharves  and 
warehouses ;  and  something  that  is  civil,  as  privileges  and  regula- 
tions given  to  it  by  the  government.  A  public  port  often  includes 
more  than  the  bare  place  where  ships  lade  or  unlade ;  it  is  some- 


(ft)  AttMiMj*C}en«nl «.  Borridge,  6  Ezch.  Rep.  S56;  1  Fowl.  Ezch.  Pra.  257.— 
{€)  Basaard  v.  Capel,  18  Com.  Law  Rep.  879. — {d)  Attorney-General  v.  Parmeter, 
•  Bteh.  Bep.  878. 
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times  .extended  many  miles,  including  several  places  as  memben 
of  the  port;  designatbg  one  as  a  port  of  entry,  and  another  as  a 
t  port  of  delivery.     And  this  is  the  case  in  England  as  vrell  as  in 
this  country,  (c) 

The  public  ports  are  considered  as  the  great  gates  of  the  repub- 
liC|  through  which  all  its  foreign  intercourse  by  sea  is  conducted ; 
and,  consequently,  they  can  only  be  established;  and  must,  in 
some  respects,  be  regulated  by  that  department  of  the  government 
to  which  has  been  delegated  the  care  of  its  foreign  concerns.  In 
England  the  power  to  establish  ports  is  one  of  the  prerogatives  of 
the  king ;  (/)  and  by  the  charter  of  Maryland  a  similar  preroga- 
tive was  given  to  the  Lord  Proprietary,  which  he  always  claimed 
accordingly,  {g)  But,  as  all  the  regulations  necessary  for  the 
government  of  ports  could  not  be  established  by  the  exercise  of 
such  a  prerogative  alone,  several  attempts  were  made  by  the 
General  Assembly  of  the  province,  as  well  when  the  government 
was  in  the  hands  of  the  Lord  Proprietary,  as  when  it  was  held  by 
the  English  monarch,  to  establish  and  regulate  ports ;  almost  all 
of  which  failed ;  because,  as  it  would  seem,  of  the  nature  of  the 
country,  and  the  peculiar  manner  in  which  its  trade  was  then  car- 
ried on.  AH  the  then  settlements  were  within  very  short  distances 
of  one  or  other  of  the  navigable  branches  of  the  Chesapeake ;  and 
and  as  tobacco  was  the  chief,  or  almost  only  commodity  of  expor- 
tation, which  instead  of  being  gathered,  as  at  present,  in  great 
masses,  at  the  principal  ports,  was,  after  being  packed  ia  hogs- 
heads, rolled  to  the  nearest  point  of  a  navigable  river,  to  a  landingy 
or  to  a  roUing  houscj  along  rolling  roads,  as  they  were  then  called, 
which  were  opened  and  established  for  the  purpose,  and  so  shq^ped 
from  such  places.  (A) 


(c)  Hurg.  Law  Tracts,  46;  The  Mayor  of  Hull  9.  Horner,  Cowp.  107;  Tht 
Dock  Company  v,  Browne,  22  Com.  Law  Rep.  28;  1706,  cb.  14;  1707,  cb.  16,  i.  S 
and  10;  1784,  ch.  79,  8.  32;  Acts  Cong.  81  July,  1789,  ch.  5;  2  March,  1799,  ch. 
128.— (/)  Hale  dejwe  MarU  and  de  Portibut,  86,  61, 64, 60, 78;  1  Brae.  Com.  26S; 
Ban  9.  Herbert,  8  T.  R.  261 ;  Blnndell  v,  Catterall,  7  Com.  Law  Rep.  91.^ 
ig)  Chart.  Maryl.  s.  10;  2  Boz.  His.  Maryl.  574,  628,  683,  644.— (A)  1688,  cb.S; 
1696,  ch.  24.  8.  8;  1706,  ch.  14;  1707,  ch.  16;  1745,  ch.  14;  Cbal.  Pol.  An.  SCT, 
880.  From  these  circumstances,  both  in  Maryland  and  Virginia,  the  public  ware- 
houses for  the  inspection  of  tobacco  were,  before  the  revolution,  often  called  Reel- 
ing Houses.— (1768,  ch.  18,  s.  86  Oful  87;  8  Virg.  8UU,  894;  4  Virg,  Slat.  88.) 
And  even  to  this  day,  in  Yir^nia,  hogsheads  of  tobacco  are  roUed  from  considerabto 
distances  in  the  interior  to  the  warehouses  in  Petersburg  and  Maneliester.  It  it 
said,  that  in  England,  originally  Custom  Houses  wera  instituted  as  plaoss  for  tiM 
inspection  and  safe  keeping  of  merchandise,  or  as  Custody  Houses;  {QUktri  Cfmri 
ofEaKhMquMT^  214 ;)  like  those  RolUog  Houses  of  our  country. 
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It  1^  obvious,  however,  that  the  legal  establishment  and  regala- 
tion  of  all  ports,  to  the  extent  to  which  the  regulation  of  marine 
commerce,  and  the  collection  of  revenue  from  it,  have  been  dele- 
gated to  the  government  of  the  Union,  must  necessarily  fall  within 
Ibe  scope  of  its  authority,  as  incident  to  those  powers ;  for,  with- 
out the  power  to  confine  such  trade  to  certain  specified  ports,  it 
wouM  be  difficult  or  impossible  to  collect  duties  on  the  tonnage 
of  ships  or  the  importation  of  merchandise.  Upon  these  princi- 
ples, therefore,  all  the  public  ports  of  the  United  States,  since  the 
establishment  of  the  federal  government,  have  been  described,  and, 
in  a  gre^t  measure,  regulated,  as  such,  under  its  authority,  (t) 

In  all  public  ports  there  are  three  kinds  of  rights,  the  distinct 
nature  of  which,  owing  to  the  peculiar  form  of  our  government,  it 
becomes  more  necessary  to  attend  to  here  than  in  England.  There 
arc,  first,  public  rights,  affecting  commerce  in  general,  or  those  in 
relation  to  war  and  foreign  intercourse ;  secondly,  public  rights  in- 
volving the  powers  of  the  internal  government  of  the  Republic ; 
and  lastly,  private  rights,  such  as  the  ownership  of  the  soil,  or  any 
peculiar  franchise. 

It  is  declared  by  the  federal  constitution,  that  *no  preference 
shall  be  given  by  any  regulation  of  commerce  or  revenue  to  the 
ports  of  one  state  over  those  of  another;'  that  *no  state  shall, 
without  the  consent  of  the  Congress,  lay  any  imposts  or  duties  on 
imports  or  exports,  except  what  may  be  absolutely  necessary  for 
executing  its  inspection  laws ;'  and  that  *no  state  shall,  without 
the  consent  of  Congress,  lay  any  duty  of  tonnage.'  (j) 

These  rules  being  fundamental  cannot  be  evaded  in  any  manner 
whatever ;  no  preference  can  be  given  by  requiring  the  payment  of 
tolls  or  wharfage  of  any  ships  or  goods,  coming  from  other  states 
of  die  Union,  not  demandable  on  those  of  this  state ;  nor  can 
duties  or  tonnage  of  any  kind  be  exacted  of  ships  or  goods 
coming  into  our  ports  from  any  other  of  the  United  States,  or 
from  any  foreign  country,  without  the  consent  of  Congress.  And 
although  it  had  been  found  expedient  to  collect  in  the  port  of  Bal- 
timore, and  in  many  others  of  the  ports  of  this  Union,  as  in  Eng- 
land, a  small  duty  of  tonnage,  or  port  duty,  to  be  appropriated  to 
the  sole  purpose  of  clearing  the  port  itself  of  all  obstructions,  and 
keeping  it  in  good  navigable  order,  and  for  repairing  the  public 

{i)  Gibbons  v.  Ogden,  9  Wheat  198;  Wilson  v.  The  Black  Bird  Creek  Manh 
Company^  2  Peten>  246.— (j )  Const  U.  S.,  art.  1,  s.  9  and  10. 
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wkarves;  (A;)  yet  even  that  small  duty,  which  might  have  been 
considered  as  a  toll  paid  only  for  the  use  of  the  port  itself,  was 
held  to  fall  within  the  scope  of  those  constitutional  provisions,  and 
not  allowable  without  the  consent  of  Congress,  which  was  given 
to  that  act  of  Assembly  by  Congress.  {I)  And  which  consent  has 
been,  from  time  to  time,  renewed  since,  as  it  has  been  found  expe* 
dient  or  necessary  to  raise  a  fund,  in  that  way,  for  clearing  the 
port  and  repairing  the  public  wharves,  {m)  And  so,  too,  as  a 
means  of  regulating  commerce  and  preventing,  preparing  for,  or 
of  adding  to  the  energies  of  war,  the  federal  government  has  the 
power  to  lay  an  embargo ;  and  thus,  for  a  season,  partially  to  in- 
terrupt the  use  of  all  wharves,  by  closing  the  public  ports  alto- 
gether against  all  foreign  intercourse,  (n) 

Those  public  rights  within  a  port  which  are  involved  in  the  ex* 
elusive  internal  government  of  the  Republic,  in  all  cases  fall  within 
the  range  of  the  powers  of  the  state  government;  yet  if  the  port 
itself  be  not  within  the  body  of  a  county;  but,  as  an  arm  of  the 
sea,  be  within  the  jurisdiction  of  the  admiralty,  then,  as  to  acts 
committed  in  it ;  and  as  to  all  acts  in  any  port  which  come  within 
the  jurisdiction  of  the  admiralty,  the  tribunals  of  the  state  fan 
take  no  cognizance  of  them ;  because  the  judicial  power  of  the 
United  States  is  extended  to  all  cases  of  admiralty  and  maritime 
jurisdiction,  (o)  But  in  all  cases  where  the  tribunals  of  the  states 
have  an  exclusive  or  concurrent  jurisdiction,  the  state  government 
may  make  and  enforce  all  needful  regulations  for  the  purpose  of 
giving  a  salutary  system  of  police  to  the  port  itself,  and  its  town, 
especially  in  so  far  as  it  may  be  within  the  body  of  a  county,  as 
is  the  fact  of  the  port  of  Baltimore,  (p) 

Private  rights  in  a  public  port  may  be  of  various  kinds ;  but  all 
of  them  are  subject  to  those  public  rights,  the  regulation  of  which 
have  been  left  either  with  the  state,  or  delegated  to  the  federal 
department  of  the  government  of  our  Republic.  Any  individual 
holder  of  the  shore  of  a  navigable  river  or  haven  may  use  it  for 
the  purpose  of  landing  his  own  goods  which  are  not  chargeable 
with  any  duty ;  or  he  may  suffer  another  to  do  so,  upon  any  terms 

{k)  April,  1768,  cb.  24,  8«  10 ;  Hale  de  PortUnu,  7S»  87;  MaycM*  of  Tarmoafb  v. 
£atOD,  3  fiurr»  1402;  Casher  v.  HoJmes,  22  Com.  Law  Rep.  146.— (i)  Acta  Cong^ 
11  Aug.  1790,  ch.  43.— (m)  1791,  ch.  60;  Acts  Cong.  12  May,  1796.  ch.  26.— (ii) 
Gibbona  v.  Ogdeo,  9  Wheat.  192.— (o)  The  United  States  v,  Bevans,  3  Wheat  387  ; 
Hastings  v.  Plater,  1  Bland,  613,  note.— (;»)  1734,  ch.  16 ;  17&a,  ch.  27 ;  Mansh, 
1774,  ch.  18;  Gibbons  r.  Ogden,  9  Wheat.  203. 
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he  may  thiDk  proper  to  impose ;  but  no  goods  which  are  charge- 
able with  a  duty  can  be  landed  in  any  other  place  than  a  public 
port,  (q)  A  right  of  property  in  a  public  port  itself  may  give  to 
an  individual  a  right  to  demand  and  receive  tolls  of  various  deno- 
minations ;  of  vrhicb  anchorage  is  an  example.  It  has  been  de- 
termined, that  land  covered  by  navigable  vrater  may  be  granted 
by  the  state  to  an  individual,  (r)  Whence  it  would  seem  to  fol- 
lowy  that  if  the  land  covered  by  the  navigable  water  of  a  public 
port  was  held  as  private  property  by  an  individual,  he  might  have 
ft  right  to  demand  and  receive  a  reasonable  toll  for  anchorage  in 
the  port,  in  respect  of  his  property  in  the  soil,  and  as  an  evidence 
of  it.  (0 

But  the  most  common  kind  of  private  rights  in  a  public  port, 
are  those  which  arise  from  an  ownership  of  the  adjacent  shores. 
It  is  rare  to  find  any  port  where  suitable  wharves,  keys,  and  ware- 
houses have  not  been  built  for  the  convenient  mooring  of  ships, 
and  the  lading  and  unlading,  and  protection  of  merchandise ;  and 
where  they  have  been  erected  it  is  most  common  that  some  duties 
are  demandable  for  the  use  of  all  of  them.  These  shore  duties,  as 
they  are  called,  are  of  several  kinds ;  but  those  which  are  the  sub- 
ject of  the  present  controversy  are,  first,  moorage^  which  is  a  sum 
due  by  law  or  usage  for  mooring  or  fastening  of  ships  to  trees  or 
posts  at  the  shore,  or  to  a  wharf;  and  secondly,  toharfage^  which 
is  a  toll  or  duty  for  the  pitching  or  lodging  of  goods  upon  a 
wharf.  (/)  These  two  kind  of  shore  duties,  as  thus  designated  in 
the  English  books,  which  are  evidently  distinct  in  their  nature,  the 
one  as  a  charge  for  the  accommodation  of  ships,  the  other  as  a  toll 
for  the  use  of  a  landing  place  for  goods,  are,  in  our  country,  gene* 
rally,  and  certainly  in  the  port  of  Baltimore,  spoken  of  under  the 
one  common  denomination  of  wharfage^  the  wharfage  due  finom  a 
vessel,  and  the  wharfage  payable  on  merchandise,  {u)  And  this, 
perhaps,  has  arisen  from  the  fact  of  no, duty  being  demanded  of 
ships  which  have  been  moored  to  the  shore  where  there  was  no 
wharf. 

All  those  shore  duties  demandable  by  an  individual,  which  are 
affected  by  public  rights,  are  not,  therefore,  held  upon  the  same 
terms  as  private  property  of  any  other  description.     No  man  can 

(f )  Hale  de  Portilnu,  78 ;  Acts  Cong.  2  March,  1799,  cb.  128,  s.  27  and  80.--(r) 
Brovme  v.  Kennedy,  5  H.  &  J.  195.— (s)  Hale  de  Portibus,  74;  1661,  ch.  7,  8. 1 ; 
1682,  cb.  4.~(0  Hale  de  PorWnUy  76 ;  Mayor  of  Yarmouth  v.  Eaton,  8  finrr,  1402.*- 
(«)  Buszaid  V.  Capel,  13  Com.  Law  Rep.  377. 
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erect  a  new  public  port  without  the  sanction  of  the  government ; 
nor  can  he  take,  out  of  a  port,  any  certain  rates  of  wharfage  for 
landing  merchandise,  although  he  may  make  particular  agreements 
with  every  one  who  comes  to  his  wharf  or  shore,  by  his  consent, 
to  land  goods.  And  so,  too,  a  man,  for  his  own  private  advan- 
tage, may  build  a  wharf  in  a  public  port,  and  take  what  rates  for 
the  use  of  it,  he  and  his  customers  can  agree  upon,  for  in  that  he 
does  no  more  than  is  lawful  in  making  the  most  of  his  own.  (w) 

But  it  is  othervvise  of  those  wharves  belonging  to  individuals, 
which  have  been  legally  thrown  open  to  the  use  of  the  public,  and 
also  with  regard  to  those  which  are  entirely  and  properly  public 
wharves.  As  to  all  such  as  belong  to  individuals,  or  a  body  poli- 
tic, which  are  affected  with  a  public  interest,  the  wharfage  must 
be  reasonable ;  and,  after  having  been  once  legally  adjusted,  can- 
not be  enhanced  to  an  immoderate  amount.  Such  wharves  are 
subject  to  some  statutory  regulations  in  England ;  {x)  and  here 
they  are  particularly  alluded  to  in  several  of  our  acts  of  Congress 
regulating  the  collection  of  revenue  from  goods  imported,  as  places 
dedicated  to  the  use  of  that  commerce  which  the  federal  govern* 
ment  alone  has  a  right  to  regulate ;  and,  consequently,  no  wharf- 
age can  be  demanded  for  the  use  of  any  such  wharf  in  a  public 
port,  either  to  an  amount,  or  in  a  manner,  so  as  in  any  way  to  give 
a  preference  prohibited  by  the  federal  constitution,  or  to  interfere 
with  the  regulation  of  commerce,  or  the  collection  of  such  revenue 
by  the  federal  government. 

This  I  take  to  be  the  true  intention  of  the  provisions  of  the 
federal  constitution  in  relation  to  the  regulation  of  commerce,  and 
the  laying  of  duties  on  imports  as  declared  by  yarious  acts  of 
Congress,  and  admitted  by  our  own  legislative  enactments,  (y) 
And  therefore,  upon  these  principles  I  hold  the  act  of  Assembly 
which  authorizes  The  Mayor  and  City  Council  of  BalHmore  to 
charge  and  collect  such  wharfage  as  they  may  think  reasonable, 
fit>m  all  vessels  lying  at  or  landing  articles,  other  than  the  produc" 
Hons  of  this  state^  on  any  wharf  belonging  to  7%e  Mayor  and  CUf 
Cbunctf ,  or  any  public  wharf  of  the  city,  to  be  unconstitutional  and 
void,  (z) 

Where  an  individual  is  the  owner  of  any  such  wharf  to  which 

(t0)  Hale  de  Portibug,  77;  1825,  cb.  179,  8.  8  and  16.— (x)  Hale  de  PorHhus,  77; 
1744,  ch.  22, 8.  2  and  15 ;  1817,  ch.  226,  s.  7 ;  1822,  ch.  57,  8.  7.— (y)  1791,  ch.  SO.— 
(x)  1827,  ch.  162,  s.  4;  Gibbons  9.  Ogden,  9  Wheat.  196;  Brown  v.  The  State  of 
Maryland,  12  Wheat  442. 
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all  penons  may  lawfully  come  for  the  purpose  of  lading  or  unlad- 
iog  their  goods,  he  may  be  allowed  by  law  to  demand  and  receive 
certain  specified  and  reasonable  tolls  for  its  use ;  because  of  his 
having  expressly  undertaken  to  be  at  all  the  charge  of  mainlaiDing 
and  repairing  it.  But  in  all  cases,  where  the  entire  right  of  soil 
has  been  vested  in  the  public,  or  where  the  wharf  itself,  of  the 
place  on  which  it  has  been  built  by  public  authority,  has  been  eon* 
demned,  or  dedicated  in  any  way  to  the  use  of  the  public,  there  no 
toll  of  any  kind  can  be  demanded ;  for,  a  toll  is  in  the  nature  of  a 
tax  upon  the  people ;  and  no  tax  of  any  description  can  be  levied 
without  the  express  sanction  of  the  General  Assembly,  (a)  Such 
a  wharf  may,  however,  be  so  regulated  as  to  be  made  most  gene* 
rally  and  equally  beneficial  to  all.  (&)  And  where  a  wharf,  like  a 
road,  or  a  street,  has  been  once  laid  open  and  made  free  to  all,  no 
toll  of  any  kind  can  afterwards  be  charged  for  the  use  of  it,  by  any 
individual  or  body  politic,  who  may  happen  to  be  the  owner  of  the 
soil  on  which  the  wharf  has  been  erected,  or  over  which  the  road 
or  street  passes,  (c)  Nor,  upon  the  principles  admitted,  in  regard 
to  the  to&nage  or  port  duties  imposed  by  the  before  mentioned  acts 
of  Assembly,  for  the  benefit  of  the  port  of  Baltimore,  and  assented 
to  by  Congress,  can  the  Legislature  of  the  state,  after  a  wharf  or 
street,  along  the  shore  of  a  port,  had  been  once  dedicated  to  the 
public,  free  of  all  charge,  impose  any  toll  so  as  to  infringe  upon 
the  rights  secured,  or  the  power  granted  to  the  federal  govern-* 
ment ;  which  authorizes  the  charging  of  wharfage  for  the  landing 
of  artielea  other  than  the  productions  of  this  state,  (d) 

In  this  case,  therefore,  it  is  not  only  important  as  regards  the 
interests  of  these  contending  parties  themselves,  that  the  title  to 
charge  wharfage  for  the  use  of  these  wharves  should  be  clearly 
shewn ;  but  it  is  also  necessary  that  the  right  now  claimed  should 
be  distinctly  ascertained  jfor  the  benefit  of  the  people  at  large,  and 
to  prevent  the  federal  and  state  governments  from  being  brought 
into  collision,  by  means  of  a  wharfage  duty  collected  under  a  state 
authority,  pushing  aside,  or  interfering  with  those  on  importations 
proposed  to  be  collected  under  the  federal  government. 


(«)  Wamogton  v.  Mosely,  4  Mod.  820;  Brett  v.  Beales,  22  Com.  Law  Rep. 
84S;  1744,  ch.  22»  a.  16 ;  1763,  ch.  28;  1S08,  ch.  «4,  a.  4  and  11 ;  ISIS,  ch.  4S; 
lSl«,ch.  267;  181S,  ch.  164;  1819,  ch.  108;  1820,  ch.  72;  1821,  ch.  64aDd  200.— 
(6)  1817,  ch.  71,  8.  7.^c)  Hale  de  Portibui,  T7,  78 ;  The  King  v,  Winatanley,  S 
Exch.  Rep.  844;  1617,  ch.  71,  a.  7,  and  ch.  226,  a.  7.— -(d)  1827,  eh.  162,  a.  4;  Oib- 
hona  V.  Ogden,  S  Wheat.  196 ;  Brown  9.  The  State  of  Maryland,  12  Wheat.  442 ; 
The  Steam  Boat  Company  p,  Liyingaton,  1  Hopkins,  209. 
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In  regard  to  the  subject  of  this  controversy,  it  appears  (him  die 
▼arious  legislative  enactments  in  relation  to  it,  that  in  the  year 
1766,  the  inhabitants  of  Baltimore,  by  their  petition  to  the  Oen^ral 
Assembly,  set  forth  that  a  large  miry  marsh,  adjoining  the  town^ 
was  very  prejudicial  to  the  health  of  its  inhabitants  ;  and  that  the 
proprietors  thereof,  by  their  perverseness,  or  dilatoriness,  had  re- 
fused  or  neglected  to  remove  the  nuisance,  vehieh  could  only  be 
done  by  changing  the  surface  of  the  marsh  into  firm  dry  ground. 
Whereupon  it  'was  enacted,  that  Thomas  Harrisony  fcc,  the  own-> 
ers  of  the  said  marsh,  should,  within  one  month  afler  the  end  of 
that  session  of  Assembly,  give  bond  in  a  certain  penalty,  with 
surety  to  be  approved  by  the  commissioners  therein  named,  vnthin 
two  years  from  the  date,  to  remove  the  nuisance,  *by  UfAarfing  tn 
all  such  marsltg ground  next  the  toater^^  &c.;  and  should  also  'cover 
all  such  marshy  ground  vrith  stones,  gravel,  sand,  or  dirt,  so  as  to 
raise  the  same  not  less  than  two  feet  above  the  level  of  common 
flood  tides*'  And  it  was  further  declared,  that  the  said  marshy 
ground  should  be  laid  out  by  the  said  commissioners  into  streets, 
lanes,  and  alleys,  and  thenceforth  be  deemed  a  part  of  Baltimore 
town.  And  in  case  the  said  Thomas  Harrison  should  neglect  to 
give  bond  as  required,  then  the  said  commissioners  were  to  have 
the  ground  divided  into  lots,  and  sold  upon  condition,  to  ^wharfin 
and  secure  all  such  marshy  ground  next  the  water,'  and  also  to 
have  the  same  raised  above  tide  as  aforesaid,  (e)  After  which 
Thomas  Harrison  gave  bond  as  required,  but  not  having  been  able 
to  comply  with  its  conditions  within  the  time  specified,  he  was 
allowed  a  further  time ;  (f)  which  time  was  again  eittended  by 
the  Legislature,  {g) 

(0)  176S,  ch.  22.  A  common  nnisance  U  H  species  of  ofl^nce  aguMt  tte  poMic, 
beug  either  the  dmtig  of  a  thing;  to  the  annoyance  df  the  people,  or  the  n^lMfi^l 
to  do  a  thing  which  the  common  good  reqaires,  and  which  certain  persons  are  boand 
to  do ;  as  by  neglecting  to  repair  a  highway,  bridge,  or  pablic  river  which  the  putj 
was  bound  to  repair ;  Jacob  Late  Diet.  v.  Nuitance.  Bat  this  act  of  Assembly  de* 
Clares  the  natural  condition  of  a  certain  tract  of  land  to  be  a  noisanoe,  and  •hCgis 
its  owner  to  remove  such  nuisance  by  altering  and  improving  its  natural  conditioii. 
fiat  although  it  may  be  regarded  as  a  principle  of  justice  necessarily  arising  out  of 
the  very  nature  of  a  legal  tiUe  to  property,  that  no  individual  or  set  of  individutls 
shoald  be  permitted  to  determine  how  the  property  of  another  should  be  mansged, 
altered*  or  improved  for  their  own  especial  benefit,  or  to  promote  the  general  srfa* 
brity  of  the  countiy.  Yet,  as  an  exception  to  this  rule,  a  law  may  be  passed  pro- 
viding for  cases  in  which  swamps,  bogs,  or  wet  land  should  be  drained  by  ditches 
and  embankments  on  the  land  of  each  owner,  for  the  general  benefit;  upon  liesaoM 
ground,  that  the  owner  of  a  lot  in  a  city  may  be  compelled  to  pave  Uie  street  in 
front  of  his  lot ;  Jraior  by  John  Ikylor  of  GbiWmm,  page  172. 

(f)  May,  1768,  ch.  22.— (g)  September,  1770,  ch.  7. 
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It  foxthier  appears,  tkat  ITiamas  Harrison  had,  on  the  4th  of 
June,  1763,  leased  a  certain  lot  of  land  in  Baltimore  town  unto  its 
comioissionexs  for  ninety-nine  years,  renewable  for  ever,  reserving 
certain  rent,  upon  which  the  inhabitants  had  erected  a  large  build* 
iii^  calculated  for  a  market-house  and  other  public  uses,  which 
lease  the  General  Assembly  by  law  ratified  and  confirmed.  (A) 

Some  time  after  which  Thomas  Harrison^  by  his  petition  to  the 
General  Assembly,  stated  that  he  had  accomplished  his  under« 
taking  by  converting  the  said  marsh  into  firm  ground,  which  had 
been  laid  out  as  an  addition  to  Baltimore ;  'and  that  the  altering 
and  laying  out  anew  the  said  streets,  lanes,  and  alleys,  and  opening* 
a  canal,  leading  from  Baltimore  street  to  the  basin,  would  render 
the  adjacent  lots  more  convenient,  conduce  much  to  the  advantage 
of  that  part  of  Baltimore  town,  and  be  the  means  of  effectually 
draining  the  said  marsh,  without  occasioning  any  detriment  to  the 
public'  Whereupon  it  was  enacted  accordingly,  that  the  ground 
should  be  laid  out  anew ;  and  that  the  canal  should  be  opened.  {%) 
After  which  an  act  was  passed  by  the  Legislature  for  the  appoint- 
ment of  port  wardens  for  Baltimore,  who  were  directed  to  make  a 
survey  of  the  port,  and  of  the  course  of  the  channel ;  and  it  was  de- 
claredj  that  no  wharf  should  be  made,  altered,  or  extended  to  the 
line  of  the  channel,  since  commonly  called  the  port  warden's  line, 
without  their  permission,  (j) 

From  these  legislative  enactments  it  will  be  seen,  that  the 
making  of  wharves  was  one  of  the  means  by  which  this  marshy 
ground,  so  added  to  Baltimore,  was  to  be  reclaimed ;  and  that  the 
wharves,  thus  required  to  be  made,  so  far  as  they  extended  across 
and  in  firont  of  the  end  of  any  streets,  or  other  portions  of  that 
ground,  so  dedicated  to  the  use  of  the  public,  must  have  been  con- 
sidered, like  the  streets  themselves,  public  and  free  to  the  use  of 
all,  without  paying  toll  of  any  kind ;  that  the  canal  spoken  of  as 
heading  from  Baltimore  street  to  the  basin,'  the  lots  adjacent  to 
which  would  thereby  be  rendered  more  convenient ;  and  as  being 
<the  means  of  effectually  draining  the  said  marsh,'  must  have  been 
a  kind  of  cul  de  sac,  or  dock  extending  from  the  basm  up  into  a 
wide  space  of  it,  with  a  street  or  landing  place  on  each  side ;  and 
as  the  marshy  ground  was  to  be  'secured  next  the  water  by 
wharves,'  it  is  evident  that  such  a  canal  or  dock  would  give  a 

■-  s 

(A)  17<ff»  elu  84;  Hanson's  La«s»  1778»  eh.  8.— (i)  Norember,  1779,  cb.  20.— 
U)  April,  1788,  cb.  24. 
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much  longer  line  of  wharf,  and  thus  'conduce  mucb'to  tlie  adtu* 
tage  of  that  part  of  Baltimore  town ;'  and  that  with  a  ^iew  to  thif, 
and  other  advantages,  the  streets,  lanes,  and  alleys,  which  had 
been  previously  laid  out  over  this  ground,  were  to  be  altered  and 
laid  out  anew.  And  it  appears  that  a  large  building  had  been 
erected,  and  was  then  used  as  a  market-house,  and  for  other  public 
purposes,  on  a  lot,  not  a  part  of  the  marshy  ground,  which  had 
been  leased  by  Baltimore  town.  A  recollection  of  the  provisions 
of  these  legislative  enactments,  is  necessary  to  a  correct  under- 
standing of  that  which  follows. 

In  the  year  1784,  it  was  represented  to  the  General  Assembly, 
that  the  then  market-house  of  Baltimore  was  insufficient  for  the 
use  of  the  town ;  and  that  two  convenient  places  might  be  bad 
for  erecting  market-houses,  <the  one  on  that  part  of  Baltim<»e 
town  commonly  called  Harrison's  marsh,  and  the  other  to  tke 
westward  of  the  basin.'  Whereupon  it  was  enacted,  that  Samml 
Smith  and  others,  *or  a  major  part  of  them,  shall  have  fall  power 
and  authority  by  this  act  to  build  and  erect  a  market-house  on  a 
parcel  of  ground  situate  in  the  said  town,  opposite  Harrison  street, 
beginning  on  Baltimore  street,  and  running  thence  south,  paraBd 
with  Gay  street,  of  the  width  of  one  hundred  and  fifty  feet,  to 
Water  street,  with  the  privilege  of  extending  the  same  to  the 
channel ;  and  that  the  said  market-house,  when  erected,  and  the 
ground  whereon  the  same  shall  be  built,  with  the  privilege  afore- 
said, ^hall  be,  and  is  hereby  declared  to  be  vested  in  the  commis- 
sioners of  Baltimore  town,  and  their  successors,  forever,  from  a&d 
immediately  after  the  said  market-house  shall  be  built  and  erected, 
to  hold,  possess,  and  enjoy  the  same  maiket-house,  ground,  and 
privilege  aforesaid,  to  and  for  the  use  and  benefit  of  the  said  town, 
in  as  full  and  ample  manner  as  if  the  said  commissionets  had  been 
legally  constituted  a  body  politic  and  corporate  in  deed  and  in 
name.'  (k)  And  it  was  further  declared  in  the  same  act,  that  tbe 
commissioners  of  Baltimore  town,  as  soon  as  convenient,  'after 
the  new  market-house  on  the  said  marsh  shall  be  extended  and 
built  up,  for  the  length  of  three  hundred  feet  from  Baltimore  street, 
to  lay  off  the  ground  which  was  heretofore  leased  for  the  use  of 
the  present  market-house  into  convenient  lots,  and  the  same,  to- 
gether with  the  buildings  thereon,  set  up  and  expose  to  public 
sale  to  the  highest  bidder,  under  such  conditions  as  they  may 
■ ■  1 1    ■  II  — — ~~.^-^»^»»— 

(k)  1784»  ch.  92,  s.  2. 
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tittflk  p^er,  and  three-fourths  of  the  moneys  arising  from  the  sale 
of  the  same,  when  sold,  to  appropriate  for  building  and  erecting 
the  said  new  market-house  on  the  said  marsh,  and  compleling  the 
puUic  whoTva  adjoining  the  same;'^  and  the  other  fourth  to  defray 
the  expense  of  building  the  market-house  to  the  westward  of  the 
basin.  (/) 

This  parcel  of  ground  on  which  this  new  market-house  was  to 
be  bttik  18  thus  described  as  extending  one  hundred  and  fiflly  feet 
ID  width,  from  Baltimore  street  to  Water  street,  ^with  the  privilege 
of  extending  the  same  to  the  channel;'  and  consequently,  'the 
public  wharves  adjoining  the  same,'  for  the  completion  of  which 
this  law,  thus  in  part  provided  the  means,  could  only  have  been 
those  public  wharves  in  front  of  so  much  of  this  marshy  ground 
as  had  been  previously  dedicated  to  the  public,  which  its  former 
owners  had,  as  required,  filled  up  and  made  in  order  to  remove  the 
auisanee  complained  of;  and  which,  therefore,  must  have  been, 
fiom  their  foundation,  and  always  considered  and  treated  as  public 
wharves.  This  parcel  of  ground  had  been  thus  expressly  dedi- 
cated to  the  use  of  the  public  for  a  market-house  and  wharves ; 
and  this  law  has  not  only  named  these  two  public  uses,  and  au- 
thorized the  application  of  certain  public  funds  to  defray  the 
expense  of  making  this  ground  useful  to  the  public  in  both  of 
those  modes ;  but  it  has  expressly  declared,  that  it  was  held  by 
the  public  *with  the  privilege  of  extending  the  same  to  the  chan- 
nel.' It  is  not  said  how,  or  in  what  form  this  privilege  is  to  be 
exeroised ;  and  hence,  it  is  perfectly  obvious,  that  it  must  give  to 
the  owners  of  the  ground,  within  the  specified  extent,  a  right  to 
alter  the  location  and  form  of  those  public  wharves  at  pleasure ; 
they  must  be  allowed  to  have,  under  this  general  privilege,  the 
lig^t  to  raise  the  ground  above  high-water  mark,  and  to  remove 
their  wharves  further  in  towards  the  channel ;  to  have  the  right  to 
give  to  their  wharves  the  shape  of  a  canal  or  dock,  as  had  been 
fonneily  said  to  be  most  advantageous ;  or  to  make  a  short  trans- 
Terse  wharf  abutment  immediately  along  the  specified  line  of  the 
ehannel.  But  whatever  may  be  the  location  or  form  of  such 
wharves  they  must,  nevertheless,  be  considered  and  treated  as  ^the 
puUic  wharves  adjoining'  to  this  ground,  according  to  the  clear 
and  express  terms  of  this  law.  And  having  been  thus,  by  several 
•olemn  legislative  enactments  provided  for  and  declared  to  be 

»■  ■■■■■!  I  ■■■■■■■  ..    I    I  ll»  .  ■  ■  ■     -  II  II.  ..         ■ 

(/)  1784,  cb.  62,  s.  4. 
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public  wharveSf  no  alteration  in  their  location  or  ftfm  cdn  diftst 
them  of  their  free,  open,  and  public  character;  or  anHiorize  any 
person  or  body  politic  to  demand  and  receive  toll  for  the  use  of 
them  in  any  manner  whatever ;  leaving  them,  however,  according 
to  the  express  terms  of  the  law,  ^subject  to  the  regulation  of  the 
corporation  of  Baltimore  relative  to  public  wharves.*  (m) 

But  even  supposing  the  body  politic,  in  whom  the  absolute  right 
to  this  land  had  been  vested,  had  a  right  to  have  levied  a  toll  for 
the  use  of  any  wharf,  they  themselves  might  have  built  open  it ; 
yet  the  contract  of  the  10th  February,  1794,  under  which  these 
wharves  were  actually  built  by  Dugan  aod  McElderry^  is  totally 
silent  as  to  tolls  of  every  description.  No  right  is  reserved  to 
either  of  the  contracting  parties  to  demand  and  receive  whaiftge 
for  the  use  of  them,  when  made,  any  more  than  for  the  use  of  the 
streets  which  were  to  be  filled  up  as  specified.  On  the  contraij, 
it  is  expressly  declared,  as  a  part  of  that  contract,  *tbat  the  said 
canal,  wharves,  and  streets  on  each  side  of  the  said  canal  be  a 
common  highway,  and  free  for  the  public  use,  subject  to  such  m- 
gulations  as  the  commissioners  and  their  successon  shall  from  time 
to  time  establish.'  Thus  by  express  and  mutual  consent  dedica- 
ting these  wharves,  when  made,  to  the  use  of  the  public,  as  free 
and  unencumbered  by  toll  as  any  of  the  public  streets  of  the  city. 

Finding  no  express  authority  either  in  the  law,  or  in  their  con- 
tract, to  demand  and  collect  tolls ;  these  contending  parties  endea- 
vour to  deduce  their  claim  to  wharfage,  the  one  from  its  ownership 
of  the  soil,  and  an  obligation  to  maintain  the  wharves  thus  erected; 
and  the  other  from  his  merits,  as  the  builder  of  this  costly  and 
valuable  work,  and  from  his  obligation  to  keep  it  in  repair. 

This  ground,  ^commonly  called  Harrison's  maish,'  upon  -MA 
the  Legislature  had  provided  for  the  building  of  a  new  maiket- 
house  and  the  completion  of  a  then  existing  puiiic  wharfs  having 
been  thus  vested  in  the  city  of  Baltimore,  as  a  body  politic,  asd  in 
general  for  the  use  of  the  town,  was  thereby  laid  open  to  the  pub- 
lic free  of  toll ;  and  no  toll  having  been  given  in  the  graot  by 
which  it  was  so  vested,  none  can  be  exacted  by  it  from  any  eae 
who  may  use  either  the  market-house  or  ths  public  wharf.  Fbr,  it 
is  a  general  rule  applicable  alike  to  markets,  fidrs,  wharves,  and 
roads,  that  where  no  toll  is  specially  allowed  in  the  grant  or  law 
by  which  they  are  authorized  and  laid  cptn,  none  ean  be  de- 
Cm)  1S18»  €h.  lis ;  1S17,  <h.  71. 8. 7. 
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Bittnded;  because  toll  being  a  mstter  of  private  benefit  to  the 
"Owner  of  tbe  soil,  not  necessarilj  incident  to  a  market,  fair,  wharf, 
or  toad,  it  cannot  be  charged  in  any  case  unless  it  be  specially 
aDowed,  or  the  owner  of  tbe  soil,  when  he  dedicates  it  to  the  use 
of  the  poblic,  then  reserves  to  himself  toll  from  those  who  pass 
over  it.  (n)    But  in  regard  to  the  use  of  a  maiket,  although  no 


Cr)  Hde  di  PwHbui,  61,  7S,  76, 78;  2  Inft.  220;  Smith  r.  Shepberd,  Cro.  Elix. 
n^  ;  Wamngtoo  v.  MoMly,  4  Mod.  220 ;  Tnunan  v.  Walgkmm,  2  Wilt.  296 ;  Cotton 
«.  Smitb,  Cowp.  47;  Northleigh  v.  Luscombe«  Amb.  612 ;  Mayor  of  Twmouth  v. 
Eaton,  3  Burr,  1402  ;  Brett  v,  Beales,  22  Com.  Law  Rep.  849 ;  1830,  cb.  45,  8.  8. 

Smith  9.  Hollingswobtr.— This  bill  was  filed  on  tbe  IStb  of  October,  17S5, 
bf  WUliam  Smith,  Gtorp  Salmon,  Andrew  S.  EnneUi,  Peter  Hoffman,  Avon 
h&wvtihg,  Hans  Crevy,  John  Moale,  Andrew  Buchanan,  Charles  Garth,  John  Mer- 
Tyman,  and  John  McHenry,  of  Baltimore,  in  behalf  of  themselves  and  others^ 
against  Samuel  Hollingsworth  and  Thomas  HoUingsworth.  The  bill  stated,  that  the 
plaiaiti&wcre  the  holders  of  ground  and  property  in  tbe  town  of  Baltimore,  conti- 
fOOQs  to  Calvert  ftreet;  that  the  naTigabU  water  of  Patapsco  river  flowed  to  tbe 
end  of  Calveit  street,  at  which  place  there  was  and  long  had  been  a  public  wharf 
free  for  the  use  of  the  plaintiffs  and  all  others  trading  to  and  from  the  town ;  by 
reason  of  which  free  public  wharf  alt  the  property  in  its  vicinity  bad  been  consi- 
dered to  be,  and  was,  in  fact,  much  more  valuable ;  that  to  exclude  the  plaintiffs 
aad  to  draw  to  tbeoaelves  the  advantages  of  those  benefits  of  a  good  landing  place 
on  navigable  water,  tbe  defendants,  under  pretence  of  authority,  obtained  torn  the 
port  wardens,  under  the  act  of  April,  1788,  ch.  24,  had  filled  up  a  space  of  nine  feet 
wide»  in  front  of  this  public  street  and  wharf,  extending  into  tbe  water  one  hundred 
Itet,  80  as  conaiderably  to  narrow  and  obstruct  tbe  dimensions  of  and  access  to  tbe 
public  wharf;  that  the  defendants  are  preparing  to  extend  these  obstructions  two 
hundred  feet  further  into  the  harbour;  and  that  the  port  wardens  cannot  legally 
authorize  any  such  filling  up,  or  extension  of  their  fiist  land  as  is  pretended  to  have 
been  given  to  these  defendants.  Whereupon  these  plaintifis  prayed,  to  be  quieted 
in  tbe  enjoyment  of  their  ancient  rights ;  that  the  defendants  might  be  restrained  by 
an  injunction;  and  for  general  relief,  &c.  This  bill  was  sworn  to  by  only  one  of 
the  plaintiffs.    And  an  injunction  was  granted  as  prayed. 

To  this  bill  th^  defendants  put  in  their  answer,  in  which  they  stated,  that  thcj 
wan  the  owners  of  a  lot  of  ground  binding  on  Calvert  street  and  the  navigable 
water  of  the  river  Patapsco,  which  having  a  right  to  improve,  according  to  the  pro- 
visions of  the  act  of  April,  1788,  ch.  24,  they  had  accordingly  improved  and  ex- 
tended into  the  navigable  water ;  and  with  the  license  of  the  port  wardens  thej 
had  extended  the  fast  land  of  their  lots  in  firont  of  the  street  and  wharf  as  alleged  in 
the  bill,  in  all  which  they  were  well  justified  by  law,  &c. 

After  the  filing  of  this  answer  prools  were  taken,  and  the  ease  was  brought  beibre 
the  court  for  final  hearing. 

6ih  Ncvember,  1787.— Rooxxs,  OUmctZZor.— The  motion  of  the  defendants  to  dis- 
eolve  tbe  injunction  heretofore  issued  in  this  cause,  came  on  to  be  heard,  and  argued 
in  the  presence  of  counsel  concerned  for  the  parties  aforesaid ;  and  the  bill,  answer^ 
exhibits  and  proofs,  being  read,  and  appearing  as  hereinbefore  set  forth ;  and  the 
said  motion  being  heard  and  argn^  by  conoael  on  both  sides;  and  this  court  being 
.  of  opinion*  upon  due  consideration,  that  the  wardens  of  tbe  port  of  Baltimore  town 
had  not  authority  to  grant  to  the  said  defendants  the  permission,  in  the  bill  and 
answer  afbreaaid  mentioned,  to  extend  the  public  street  aforesaid  called  Calvert 
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toll  can  be  charged  for  any  goods  broaght  into  it ;  yfet,  to  atoid 
confusion,  if  any  one  desires  to  hare  for  himself  the  conyeoienoe 
of  a  particular  stall ;  the  owners  of  the  market  may  lawfully  charge 
toll  for  such  a  peculiar  accommodation,  (o) 

Whence  it  is  dear,  that  The  Mayor  and  OUy  Council  ofBMr 
morey  who  are  the  successors  of  the  commissioners  of  Bdtkaoie 
town,  (p)  can  have  no  right  whatever  to  charge  wharfage  for  the 
use  of  these  wharves,  although  they  are  the  owners  of  the  soil; 
because  no  such  right  has  been  reserved  or  given  to  them  in  the 
grant  by  which  they  make  title  to  the  property;  or  has  been 
reserved  by  the  owner  thereof  at  the  time  of  its  dedication  to  the 
use  of  the  public ;  and  further,  because  it  is  strongly  to  be  infeiTed 
from  the  manner  in  which  the  grant  itself  speaks  of  a  public  whirf, 
that  the  right  to  collect  tolls  was  intentionally  withheld;  and  more- 
over, because  these  are  public  wharves,  and  the  right  to  charge 
wharfage  for  the  use  of  all  such  wharves,  is  expressly  prohibited 
by  a  late  act  of  Assembly,  which  leaves  them  free  for  the  use  of 
all,  and  like  the  public  streets,  to  be  repaired  at  the  comaoo 
expense  of  the  city,  (q) 

It  is  laid  down  in  general  terms,  as  well  in  regard  to  a  whaif 
as  a  highway,  that  where  an  individual  citizen  b  clearly  under  an 


street,  in  Baltimore  town,  Into  the  harbour  or  basin  of  said  town,  inasmiicb  as  it  is 
expressly  provided  by  the  act  of  Assembly  of  Ibis  state,  entitled  an  act  appoiotiiig 
wardens  for  the  port  of  Baltimore  town  in  Baltimore  county,  that  no  wfaarf  shall  be 
extended  so  as  to  obstruct  the  said  harbour  or  basin ;  and  inasmuch  as  in  the  opinion 
of  this  court  no  private  person  had  or  hath  a  right  to  extend  a  public  street,  or  any 
part  thereof  into  the  said  harbour  or  basin ;  and  the  said  wardens  are  only  empow- 
ered, as  this  court  conceives,  by  the  said  act,  so  far  as  it  respects  tfa«  extension  of 
wharves,  to  give  permission  for  extension  of  wharves  to  persons,  who,  independent 
of  the  said  act  have  a  right  by  law  to  extend  ground  or  wharves  into  the  waters  of 
the  said  harbour,  or  rather,  are  only  empowered  to  limit  the  extension  of  the  gnraad 
or  wharves  of  such  persons. 

Thereupon  ft  is  Ihereed,  that  the  said  defendants  and  each  of  them,  be  and  they 
and  their  ministers,  agents  and  servants,  hereby  are  absolutely  and  perpetually  en- 
joined to  desist  and  surcease  from  injuring  or  obstructing  the  free  navigation  of  He 
north-west  branch  of  Patapsco  river  to  and  from  Calvert  street  In  Baltimore  tcmii  in 
Baltimore  county  aforesaid,  and  the  public  wfaarf  at  the  south  end  of  the  said  Cal- 
Tert  street,  by  putting  earth,  stone,  timber,  or  other  obstructions  in  the  water  of  the 
said  river  in  front  of  the  said  street  and  wharf,  and  within  that  space  of  water  of  the 
said  north-west  branch  of  Patapsco  river,  which  is  and  will  be  incladed  in  and  by 
the  lines  of  the  east  and  west  sides  of  Calvert  street  aforesaid,  being  run  and  ex- 
tended into  the  said  north-west  branch  of  Patapsco  river  to  the  channel  theieof.— 
C^aneery  Proceeding$,  Ub.  8.  H.  H.  letter  B.fol.  17. 

(0)  The  Mayor  of  Northampton  v.  Ward,  1  Wlls.  lU.^(p)  irw,  ch.  6S.— 
(q)  181S,  ch.  118 ;  ExparU  Vennor,  8  Atk.  772. 
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oUigalioii  to  maintaiii  and  keep  it  in  repair,  he  may  charge  a  rea- 
sonable toll  as  a  means  of  enabling  him  to  discharge  the  duty  thus 
inposed  upon  him.  But  then  to  entitle  himself  to  claim  toll  upon 
the  ground  of  his  liability,  he  must  shew  that  he  has  been  actually 
fbtts  bound ;  for,  if  he  be  not  encumbered  with  any  such  duty  he 
ean  make  no  daim  to  toll  of  any  sort,  (r) 

Bat  in  thb  case,  however  enormous  may  have  been  the  expense 
ineunred  by  Dugan  and  McElderry;  and  whatever  may  have  been 
tkeir  merits  in  making  these  wharves;  the  whole  was  nothing 
more  than  what  was  necessary  to  a  faithful  compliance  with  the 
terms  of  their  contract  of  the  10th  of  February,  1794,  from  which, 
or  any  thing  else  here  shewn,  it  does  not  appear,  that  they  were 
nnder  any  sort  of  obligation  to  maintain  and  keep  them  in  repair, 
after  Hiej  had  been  once  completed,  according  to  the  terms  of 
their  agreement.  The  benefit  to  which  they  looked,  and  which 
they  actually  derived  from  the  costly  work,  so  completed  by  them, 
was  that  of  having  an  open  street,  and  a  free  public  wharf  extend- 
ing  along  a  line  of  more  than  a  thousand  feet  fronting  on  their  lots, 
on  which  they  could,  and  did,  in  fact,  by  themselves,  or  their  les- 
sees or  vendees,  erect  valuable  edifices.  And  this  extensive  bene- 
fit may  fairly  be  considered  as  one  to  which,  as  prudent  men,  they 
might  safely  have  looked  for  remuneration  when  they  entered  into 
this  contract ;  and  as  one  by  which  they  have  since  been  amply 
compensated  for  all  their  great  expense  and  labour  in  building 
these  valuable  public  wharves.  There  is,  therefore,  no  ground 
npon  which  Dugan  can  be  allowed  to  demand  and  receive  wharf- 
age for  the  use  of  these  wharves. 

It  necessarily  follows,  from  what  has  been  said,  not  only  that 
neither  of  these  litigating  parties  have  any  right  to  demand  and 
receive  toll  from  any  one  for  the  use  of  these  public  wharves ;  but, 
that  the  doing  so,  by  either  of  them,  would  be  a  violation  of  a 
public  right ;  and  yet  it  appears,  from  their  own  account  of  their 
proceedings,,  that  they  have,  each  of  them,  heretofore  attempted  to 
eaeact  from,  and,  in  many  instances,  have  succeeded  in  imposing  a 
tax,  for  their  own  emolument,  upon  the  people  who  used  these 
public  wharves.     To  tolerate  such  a  proceeding  any  longer  would 


(r)  Hale  de  Portihu,  78;  Smith  v.  Shepherd,  Cro.  Eliz.  710;  James  v.  JTohosoo, 
8  Mod.  143 ;  Warringtoa  v.  Mosely,  4  Mod.  820 ;  Truman  9.  Walgham,  S  Wib. 
286;  Brett  9.  Beales,  22  Com.  Law  Rep.  849 ;  Mayor  of  Ttnnouth  v.  Eaton,  S 
Burr,  1402 ;  Colton  v.  Smith,  Cowp.  47. 
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be  tacitly  to  sanctiaii  a  wrong  upoft  tke  piddic  and  tke  state;  and 
therefore  it  must  be  put  a  stop  to  for  the  future*  For,  thb  couit» 
not  only  can  in  no  case  pronounce  a  judgment  against  angr  right  oC 
the  state  which  appears  upon  the  record ;  though  not  insisted  oa 
by  any  one  on  its  behalf;  but,  after  having  thus  ascertain^,  that 
neither  of  the  litigating  parties  has  any  right,  it  devolves  upon  Ihtt 
court,  as  a  judicial  duty,  in  all  such  cases  to  protect  the  inteiesta 
of  the  state,  and  the  rights  of  the  people,  thus  manifested  by  the 
record,  by  all  the  means  within  its  power,  from  iiyury,  perversion* 
or  violation  in  any  way  whatever,  (s) 

Upon  the  whole,  therefore,  it  is  my  opinion,  that  these  public 
wharves  are  no  more  liable  to  wharfage,  than  any  one  of  the  streets 
of  the  city  are  subject  to  toll ;  that  these  public  wharves,  like  the 
public  streets,  are  to  be  regulated  by,  and  kept  in  repair  at  the 
expense  of  the  city  alone ;  and  that,  for  the  purpose  of  protecting 
the  rights  and  interests  of  the  public,  each  of  these  parties  must  be 
prohibited  from  demanding  and  receiving  wharfage  or  toll  of  any 
description  for  the  use  of  these  public  wharves. 

Whereupon  it  is  Decreed^  that  these  three  cases  be  and  they  are 
hereby  consolidated,  deemed  and  taken  as  one  case,  under  the 
name  and  style  of  that  which  was  first  instituted.  Deertedy  that 
this  case  be  and  the  same  is  hereby  dismissed  without  costs,  as  by 
or  against  the  widow  and  all  the  heirs  or  legal  representatives  of 
Thomas  McElderry^  deceased.  Decreedj  that  the  said  Cumberland 
Dugan  be  and  he  is  hereby  perpetually  prohibited  and  enjoined 


(t)  Rex  V,  Leigh,  4  Burr,  2146 ;  Peno  v.  Lord  Baltimore,  1  Yes.  464;  BweUy  i* 
Kiii8eU,8  Vet.  486;  Gray  ••  Chaplin,  8  Cond.  Chan.  Rep.  08;  Attoraay-Geaefal  v. 
Burridge,  6  Exch.  Rep.  856 ;  Dolder  o.  The  Bank  of  England,  10  Yes.  864;  Cockey 
0.  Smith,  8  H.  8t  J.  26 ;  Plummer  o.  Lane,  4  H.  &  McH.  72. 

Stallinos  9.  Shown.— KMik  Ifoy,  1726.— Calvxbt,  CKonctlZor^— Upon  a  foO 
liearing  of  the  whole  proceedings  in  relation  to  this  eanae,  and  upon  mature  consi- 
deration thereupon  had,  it  appears,  that  the  defendant  had  no  right  to  prosecate  the 
complaint  at  common  law,  for  that  the  sole  right  is  in  the  crown.  Thereupon  it  is 
Decreed,  that  the  injunction  prayed  for  in  the  bill  be  perpetual;  and  that  the  defen- 
dant pay  to  the  complainant  all  bis  costs  and  charges  by  him  in  the  sakl  cause  laid 
oat  and  expended.— Gftoiicfry  Proe$eding$t  lib.  S,  R.  No.  l^fol.  189. 

<Wben  the  rights  of  the  crown,  {the  etaU,)  were  brought  forward  by  the  claimant, 
in  a  way  which  it  was  impossible  not  to  notice,  the  court  was  bound,  as  every  court 
would  be,  to  take  care  that  justice  was  done  to  them.  The  rights  of  the  ciown, 
{the  itaie,)  are  public  rights,  conferred  not  merely  for  private  purposes,  or  for  per> 
•onal  splendour,  but  for  the  public  service,  and  to  answer  the  great  exigencies  of 
public  interest,  and  claims  of  justice ;  as  such,  they  demand  the  active  protection  of 
every  court,  in  which  the  occurrence  of  them  is  suggested  to  arise.— Per  Sir  WU^ 
••      aeoU;  Thi  EUebe,  6  Eobkwm'e  Mol.  Rep.  177. 
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from  demanding  or  receiving  any  mooraee,  wharfage,  or  toll  of  any 
land,  from  the  owner  or  holder  of  any  snip  or  vessel,  for  laying  or 
noerttig  her  at,  or  making  her  fast  to  any  part  of  the  said  wharves 
ih  th^  proceedings  mentioned;  and  also  from  demanding  or  re- 
ceiving any  wharfage  or  toll  of  any  description  for  any  goods, 
wares,  or  property  landed  or  placed  upon  or  passed  over  any  part 
of  the  wharves  in  the  proceedings  mentioned.  Decreed^  that  The 
Mayor  and  City  Council  of  BaUimare  be  and  they  are  hereby 
perpetually  pfohibited  and  enjoined,  &c.,  (in  like  manner.)  De- 
cassD,  that  each  party  pay  his  and  their  own  costs,  to  be  taxed 
by  the  Register. 

From  this  decree  both  parties  appealed.  After  which  the  £rene- 
tal  \ssembly,  reciting  that  a  legal  dispute  existed  as  to  the  right 
to  collect  wharfage  for  the  use  of  a  portion  of  Dugan's  Wharf  and 
McElderry^s  wharf,  in  the  city  of  Baltimore,  and  that  it  was  dii- 
sirable,  without  prejudice  to  the  right  of  any  of  the  parties,  rd 
claiming^  to  provide  for  the  coUection  of  such  wharfage,  pending 
the  said  dispute,  enacted,  that  on  application  as  therein  prescribed, 
the  Chancellor  should  appoint  a  person  to  collect  wharfage  for  the 
use  of  the  said  wharves,  &c.;  1831,  ch.  328.  Thus,  evidiently, 
assuming  the  fact  and  the  law  to  be,  contrary  to  the  decision  of  the 
Chancellor,  that  one  or  the  other  of  these  litigating  parties  must  b^ 
entitled  to  demand  and  collect  wharfage.  Upon  what  constitu- 
tional principles  can  such  a  legislative  enactment  be  sustained  f 
The  Chancellor  submitted  and  executed  this  law;  because, 
although  it  might  not  be  regarded  as  a  legislative  declaration  of 
a  rule,  but  as  a  judicial  interference  by  the  legislative  department 
with  an  act  and  a  subject  properly  falling  within  the  scope  Of  ULi 
powers  of  the  judicial  department,  yet,  under  the  circumstaikcies, 
it  might  be  deemed  most  correet  in  him  to  leave  the  liuatter  to  be 
disposed  of  by  the  Court  of  Appeals.  For  the  fin^l  declsioh  of 
which  tribunal  see  Pugdn  v.  The  City  of  Baltimore^  bO.^J.  357. 
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COMPTON  V.  THE  SUSaUEHANNA  RAIL  ROAD. 

At  common  law  an  inqoisition  under  a  writ  of  ad  gnod  damnum  mast  be  iakett  be- 
fore the  property  of  a  citizen  can  be  entered  upon  and  taken  from  him  for  a  public 
use. — Under  the  acts  incorporating  road  and  canal  companies,  unless  otherwise 
provided,  the  damages  may  be  assessed  either  before  or  after  the  propeity  bas 
been  taken ;  except  where,  by  an  admixture,  the  Talne  would  be  so  obscured  as 
to  prevent  the  jury  from  making  a  fair  valuation  from  their  own  view.— But  no 
unreasonable  delay  or  fraud  in  taking  the  inquisition  will  be  suffered. 

This  bill  was  filed  on  the  17th  of  May,  1831,  by  Thomas  Qmf- 
ion  against  The  Baliimore  and  Susquehanna  RaU  Road  Compamg^ 
George  Winchester^  William  Oibbs  McJVeiUy  Charles  Cheesborough^ 
and  WiUiam  Stall.  The  bill  states  that  this  body  politic,  by  their 
agents,  and  particularly  by  the  other  defendants,  entered  upoo  the 
lands  of  the  plaintiff,  cut  down  his  trees,  and  dug  up  his  garden, 
meadows,  fields,  grass,  and  grain ;  and  have  so  entirely  destroyed 
his  right  of  way  that  he  cannot  enter  upon  and  depart  from  his 
lands  as  he  was  wont  and  has  a  right  to  do ;  that  the  company 
have  neglected  and  refused  to  cause  a  jury  to  be  summoned  to  as- 
sess the  damages  he  has  and  is  likely  to  sustain  by  their  acts ;  that 
a  pretended  inquisition  has  been  taken  by  a  jury  convened  under  a 
warrant  issued  by  a  person  who  was  not  in  fact  at  the  time  a  jus- 
tice of  the  peace ;  that  the  supposed  inquisition  is  defectively  exe- 
cuted in  form  and  substance,  and  is  invalid  and  void ;  and  that  its 
return  has  been  improperly  withheld  and  delayed  at  the  instance  of 
the  corporation ;  and  when  returned,  a  decision  upon  it  was  un- 
justly caused  to  be  postponed  by  the  body  politic.  Whereupon 
the  bill  prayed,  that  the  company  might  be  restrained  by  injunc- 
tion from  committing  any  further  injury  to  his  lands,  &c. 

llth  May  J  1831. — Bland,  Chancellor. — Ordered^  that  writs  of 
subpcsna  and  injunction  issue  as  prayed  by  the  foregoing  bill  of 
complaint.  And  it  is  further  Ordered^  that  at  any  time  after  the 
filing  of  the  answers  of  the  defendants,  the  court  will  hear  a 
motion  to  dissolve  the  said  injunction ;  Providedj  that  the  de- 
fendants give  to  the  plaintiff  or  his  solicitor,  five  days  notice 
thereof.  And  the  Register  is  directed  to  endorse  a  copy  of  this 
order  on  the  writ  of  injunction,  that  it  may  be  served  therewith 
on  the  defendants. 


To  this  bill  Isaac  M.  Cheesboraugh^  called  in  the  bill  Ciarles 
Chusboroughy  and  the  other  defendants,  put  in  their  joint  and  seve* 
nd  answer,  on  the  30th  of  May,  1831,  in  which  they  stated  that  the 
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defendant  Winchester  was  the  president  of  the  company ;  that  the 
defendant  McJfeill  was  their  principal  engineer;  and  that  the  other 
defendants  were  their  agents  ;  that  the  company  had,  under  autho- 
rity of  the  act  of  1827,  ch.  72,  by  which  they  were  incorporated, 
located  their  rail  road  over  the  land  of  the  plaintiff;  and  were  pro- 
ceeding to  construct  it  as  alleged ;  that  in  repeated  conversations 
with  the  plaintiff,  he  was  assured  that  he  should  have  a  jury  con- 
vened to  assess  the  damages  done  to  his  land,  whenever  he  thought 
proper ;  but  his  demands  were  so  extravagant,  that  the  company 
could  come  to  no  agreement  with  him,  in  consequence  of  which  a 
jury  was  summoned  and  an  inquisition  talcen  in  the  manner  pre- 
scribed by  the  act  of  incorporation  ;  upon  which  the  jury  deter- 
mined that  the  plaintiff  would  sustain  no  damage  whatever  by  the 
rail  road  passing  over  his  land ;  that  at  the  place  where  the  plain- 
tiff's way,  spoken  of  in  his  bill,  passed  over  the  route  of  the  rail 
road,  it  became  necessary  to  make  a  perpendicular  cut  of  many 
feet,  and  the  greater  part  through  solid  rock ;  and  consequently, 
his  right  of  way  was  turned  in  another  direction,  equaOy  conve- 
nient, over  the  route  of  the  rail  road  ;  that  the  inquisition  was  not 
withheld  at  the  instance  of  these  defendants  ;  but  was,  in  fact,  re- 
turned within  a  very  short  time  after  it  was  taken,  and  to  the  then 
next  session  of  the  County  Court ;  and  the  hearing  of  the  plain- 
tiff^s  exceptions  to  it  was  necessarily,  and  only  postponed  to  the 
next  term,  because  he  refused  to  consent  to  die  fixing  of  a  day  in 
that  term  for  the  hearing ;  that  there  had  b^n  no  procrastination 
at  the  instance  of  the  company  in  the  taking  or  returning  of  the 
inquisition,  or  of  the  hearing  of  the  exceptions  to  it;   that  the 
warrant  for  the  taking  of  it  had  been  issued  by  a  justice  of  the 
peace  ;  and  it  had  been,  in  all  respects,  regularly  and  legally  exe- 
cuted, with  full  notice,  and  in  the  presence  of  the  plaintiff  and  his 
solicitor,  who  was  fully  heard  by  the  jury. 

The  defendants  after  filing  their  answer  gave  notice  of  a  motion 
to  dissolve  the  injunction  as  allowed  by  the  order  of  the  17th 
of  May. 

4/A  Juney  1831. — Bland,  Chancellor. — This  case  standing 
ready  for  hearing  on  the  motion  to  dissolve  the  injunction,  and 
the  solicitors  of  the  parties  having  been  fully  heard,  the  proceed- 
ings were  read  and  considered. 

The  act  of  Assembly  by  which  this  company  have  been  incor- 
porated, authorized  them  to  construct  a  rail  road  from  the  city  of 
Baltimore  to  the  river  Susquehanna ;  and,  for  the  purpose  of  eze- 
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CQting.  that  work,  deemed  to  be  of  public  utility,  fhejr  kave  bea 
authorized  to  cause  lands,  held  as  private  property,  to  be  taken 
and  condemned  to  that  use ;  and,  according  to  the  mode  specified, 
the  owners  are  allowed  to  obtain  a  compensation  for  the  injury 
they  may  sustain  by  the  construction  of  the  proposed  rail  road  ovev 
their  lands,  (a)  It  has  not  been  intimated  that  this  legislatiye 
enactment  is,  in  this  or  in  any  other  respect,  unconstitutional ;  and 
therefore,  the  only  questions  which  this  court  can  now  be  called 
upon  to  consider  are  such  as  relate  to  the  fairness  of  the  conduct 
of  the  body  politic  in  the  execution  of  their  act  of  incorporation. 

By  its  fiQeenth  section  it  is  declared,  that  in  all  cases  where  the 
company  cannot  agree  with  the  owner  of  any  land  which  may  be 
wanted  for  their  road,  they  may  have  it  condemned  by  a  juzy  to 
their  use.  It  is  not  said  that  the  damages  must  be  ascertained  by 
a  jury  before  the  company  enters  upon  the  land  for  the  purpose  of 
constructing  their  road ;  nor  is  any  time  specified  within  which 
the  inquisition  must  be  taken ;  but  it  is  declared  that  the  inquisi- 
tion shall  be  returned  to  the  clerk  of  the  county,  and  shaO  be 
confirmed  by  the  court  at  its  next  session,  if  no  sufficient  cause  to 
the  contrary  be  shewn ;  and  when  confirmed  shall  be  recorded ; 
and  further,  that  upon  the  payment  of  the  valuation  to  the  owner 
of  the  land,  the  estate  and  interest  therein  shall  vest  in  the  com- 
pany. But  it  is  manifest  from  the  general  nature  of  this  provision, 
that  if  the  benefit  estimated  by  the  jury  as  likely  to  result  to  the 
owner  from  conducting  the  rail  road  through  his  land  should 
amount  to  a  total  extinguishment  of  his  claim  for  damages,  that 
then  the  estate  and  interest  must  vest  in  the  company  immediately 
upon  the  confirmation  of  the  inquisition ;  because,  where  nothing 
is  required  to  be  paid  by  the  corporation,  the  confirmation  of  the 
inquisition  by  the  court  must  be  considered  as  that  last  act  upon 
which  the  vesting  of  the  interest  in  the  company  is  to  depend. 

The  objects  of  the  inquisition  are  to  designate  the  land  taken, 
and  to  compensate  the  owner  to  the  full  extent  of  the  injuxy  he 
may  sustain.  Hence  it  cannot  be  indispensably  necessaiy,  ia  all 
cases,  to  have  it  taken  before  the  company  proceed  to  cbnstinct 
fheir  road ;  because,  the  estimate  of  damages  may,  in  many  cases,^ 
be  as  accurately  made  after  the  road  has  been  near^  or  enr 
tirely  completed,  as  before  tlie  land  was  entered  upon  for  the  pur- 
pose of  its  construction.    Indeed  as  to  all  deep  cuttings,  or  high 


{a)  1827,  eb.  72. 


CX>MFrQN  f.  THK  ftUSSQUKBUOaiU  BAIL  RQAP-         ^JQt 

embflnlnntDts,  to  a  MDsible  jury  of  the  cotfniiy,  the  ascertaining 
of  the  damages  which  the  owner  of  the  land  w<ouId,  or  had  aus^ 
taioedj  would  be  much  more  clearlj  understood  and  readily  esti- 
mated oa  viewing  the  work  after  it  was  done,  than  it  could  be  by 
soy  description  given  of  what  it  might  be  when  done.  But, 
where  a  public  road  is  proposed  to  be  opened  under  the  authority 
of  the  county  court,  it  is  expressly  declaredi  that  the  damagfea 
riiall  be  paid  to  the  respective  parties  before  the  road  shall  be 
opened ;  and  consequently,  the  site  of  such  a  proposed  road  ipust 
be  viewed  and  laid  down,  and  the  damagesi  assessed  before  any 
tatry  can  be  made  upon  it.  (6) 

There  is  another  and  a  more  special  provision  in  the  eighteenth 
section  of  this  act  of  incoiporation,  which  expressly  requires  the 
vakntion  to  be  made  before  the  properly  proposed  to  be  taken  is 
changed  or  altered  by  admixture  with  other  substances.  The  rea- 
son of  this  is  also  sufficiently  clear ;  the  two  provisions,  taken  in 
eottaeciion,  shew,  that  it  was  intended,  in  all  cases,  that  the  sub* 
jeet  of  the  inquisition  should  be  viewed  and  inspected  by  the  jury; 
and  that  they  should  have  it  so  placed  before  them  as  to  enable 
them  to  foim  a  correct  judgment  as  well  from  what  they  saw  as 
fma  what  they  might  hear  in  proof.  In  Ae  case  of  an  injmy 
done  by  deep  cutting  or  embankment,  the  understanding  of  the 
joiy  would  be  more  enlightened  by  inspecting  the  work  after  it 
was  done,  than  by  viewing  the  site  of  the  road  before  it  was  con- 
structed ;  and  therefore,  the  inquisition  would  be  best  taken  after 
the  road  had  been  made ;  but  in  other  cases,  or  where  the  mate- 
rials pressed  to  be  taken  are  to  be  blended  with  other  substances, 
then  it  is  clear,  as  the  hw  expressly  requires,  that  the  inquisition 
fhould  be  taken  before  the  admixture  or  alteration  has  been  made. 

These  provisions  of  this  act  of  incorporation  are  similar  to 
those  of  almost  all  other  laws  authorising  land  to  be  taken  for  the 
making  of  roads  and  canals ;  and  they  have  been  introduced  into 
^is  and  all  similar  acts  of  the  Legislature,  as  a  substitute  for  the 
ancient  wnt  of  ad  quoi  damnum;  and  therefore,  so  far  as  the 
Legislature  have  been  silent  as  to  the  mode  of  proceeding,  or  the 
nature  of  things  requires  it,  they  must  be  governed  by  the  genera^ 
principles  of  law  applicable  to  the  proceedings  under  a  writ  of  ad 
quod  dominium;  nnce  the  object  to  be  accomplished  by  both  is  the 
same,  (c)    According  to  the  common  law  the  inquisition  under  a 


{h)  181$,  eh.  89,  f .  10.— (c)  lUx  v.  InbabitantB  of  Fleci(iiov,  1  Bair,  4SS. 
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writ  of  ad  qiiod  damnum  is,  in  all  cases,  required  to  be  taken  before 
the  property  can  be  entered  upon,  unless  it  should  be  specially 
dispensed  with  by  statute,  or  the  grant  itself;  {d)  but,  in  this 


(d)  Jacob  Law  Diet,  v.  Ad  Quod  Damnum. 

Pmc8slt*8  Case.— Charles,  absolute  Lord  and  Proprietary  of  the  ProriiiGe  of 
Maryland  and  Avalon,  Lord  Baron  of  Baltimore,  &C 

To  the  flberiff  of  St.  Mary's  county,  greeting;  we  command  you,  that  by  the  oatha 
of  twelve  honest  and  lawful  men  of  the  county  by  whom  the  truth  of  the  matter 
may  be  better  known,  you  diligently  inquire  if  it  be  to  the  damage  of  us  or  others, 
if  we  grant  unto  Col.  Peter  Preasly,  of  the  colony  of  Virginia,  twenty  aeraa  of  land 
lying  upon  the  head  of  St.  Maxy's  river,  in  Saint  Maiy'a  cpun^,  aforesaid,  beinip 
the  place  where  Thomas  Waugbop  formerly  had  built  a  water-mill  upon,  viz:  ten 
acres  on  one  side  of  the  head  of  said  river,  and  ten  acres  on  the  other  side  thereof 
together  with  liberty  to  take,  fell,  cut  down  and  carry  away,  either  by  land  or  water, 
any  wood  or  timber  wood  fit  lor  building  a  mill,  other  than  timber  fit  to  split  into 
clapboards,  next  adjoining  to  the  said  twenty  acres  of  land  lying  on  each  side 
of  the  said  river  in  the  county  aforesaid.  And  if  it  be  to  the  damage  and  prejudice 
of  us,  and  to  what  damage  and  prejudice  of  others,  and  of  whom,  and  in  what  maa- 
nar,  and  bow;  and  of  what  valtie  tbey  art  by  the  year,  aceoiding  to  tho  troo  vateo 
thMeof  now,  before  any  further  improvement  of  the  said  twenty  aciss  of  land,  nadl 
who  are  the  present  possessors  of  the  said  twenty  acres  of  land,  and  what  lands  and 
tenements  remain  to  the  said  present  possessors,  over  the  said  twenty  acres,  wQI 
suffice  to  uphold  their  manor,  vis:  the  sixth  part  of  their  manor  allotted  theaa  fayHi* 
oonditions  of  plantations  for  the  demesne  as  before  the  afienation ;  so  as  tho  ^ontfi 
by  the  alienation  aforesaid,  in  default  of  the  present  possession,  more  than  was  won^ 
be  not  charged  and  grieved.  And  the  inquisition  therein  openly  and  distinctly  made 
to  us  in  our  Chancery  under  the  seal  and  seals  of  them  by  whom  it  was  made,  wilii* 
out  delay,  you  send.  Witness  ourself,  at  the  city  of  Annapolis,  this  twsnCj»iwrt^ 
day  of  Octoberi  in  the  seventh  year  of  our  dominion,  Annoque  Domini  17U. 

£.  Gbiffitb,  Beg.  im  Ckmiu 
Maryland,  it. 

An  inquisition  indented  and  taken,  by  virtue  of  the  writ  which  is  liersaillo  i»* 
MKed,  at  tho  head  of  Bt,  Mary's  river,  in  Saint  George's  and  Saint  Maij^  handled^ 
in  the  county  of  Saint  Maiy's,  by  the  oath  of  Richard  Forrest,  William  Coombs, 
Timothy  ToUe,  Henry  Taylor,  Thomas  Price,  William  Price,  John  Hilton,  Clement 
CheverHl,  John  Cole,  John  Green,  Alexander  Ferguson,  and  John  Morgan,  honest 
and  lawful  men  of  the  vicinage,  who  upon  their  oaths  do  say,  that  ton  acres  of  kmA 
lying  on  the  east  side  of  the  run  of  Saint  Maiy  fa  river,  being  the  placo  where  ibr> 
merly  Thomas  Waughop  had  built  a  water-mill,  is  part  of  a  tract  of  land  now  in  ths 
possession  of  a  certain  Charles  King,  whose  name  and  contents  they  know  not,  is  to 
the  damage  of  the  said  Charies  King,  the  sum  of  twenty  shillings  cunont  saontiy  ef 
tho  province,  and  is  of  the  yeariy  vahie  of  twelve  pence,  like  euntnt  nonegr ;  and 
the  ten  acres  of  land  lying  on  the  west  side  of  the  run  aforesaid,  is  part  of  his 
Lordship's  mill  manor,  and  is  to  the  damage  of  his  Lordship,  the  Right  HonouriUe 
the  Lord  Proprietary  of  this  province,  the  sum  of  twenty  shillings,  current  msMf 
of  this  province,  and  of  the  yeariy  value  of  twelve  pence,  like  current  noiiey. 

In  witness  whereof,  as  well  the  sherifi*  of  the  county  of  Saint  Maiy's  aiivessid» 
as  the  jurors  by  whom  this  inquisition  was  taken,  have  hereunto  affixed  (heir  seals, 
this  thirtieth  day  of  August,  in  the  year  of  our  Lord  one  thousand  seven  hundred 
twenty  and  three.    (Signed)  Ricsabd  HorawxLX.,  iSlsr^^^c.  4c. 


COMPTON  V.  THE  SUSQUEHANNA  RAIL  ROAD.  ^l 

iB8la&ce>  it  is  obvious,  that  the  taking  of  the  inquisition,  as  a  pre- 
liminaiy  to  the  property's  being  made  use  of  by  the  company  is 
only  required  in  some  few  particularly  specified  cases.  Iq  the 
taking  of  an  inquisition  under  this  and  similar  statutory  provisions, 
it  must  appear,  that  the  authority  so  given  has  been  pursued ;  and, 
as  mnder  a  writ  of  ad  quod  damnum^  there  should  be  no  unreason- 
able delay,  much  less  could  any  fraudulent  practice  be  allowed  to 
pass  without  check  or  rebuke,  (e) 

In  this  case  it  is  clear,  from  the  answer,  all  the  statements  of 
which  on  this  motion  must  be  taken  to  be  true,  that  the  inquisition 
has  been  had  before  the  property  taken  was  covered  up  or  obscured 
by  admixture  with  other  substances;  and,  at  a  time,  and  in  a 
Maimer  when  the  jury  were  enabled  to  form  a  correct  estimate  of 
the  claim  for  damages;  and,  it  is  also  manifest,  that  there  has 

M§aryimii,  Samt  Mary*9  Ckmnfy,  H. 

At  the  leqnert  of  Peter  Preesly,  of  the  eoloDjr  of  VirgiBia,  geDttemtD»  ui  the  pre- 
tence of  the  sheriff  aod  a  jaiy  of  the  ▼icioage,  I  have  laid  out  twenty  aeies  of  land, 
wk:  ten  acres  on  each  side  of  the  main  fresh  ran  of  Saint  Mary's  river,  it  being;  the 
place  where  formerly  stood  a  mlU  belonging  to  Thomas  Waaghop,  of  Saint  Mary's 
county,  gentleman.  The  ten  acres,  on  the  east  side  of  the  said  run,  being  part  of 
a  tract  of  bnd  now  In  possession  of  Mr.  Gharies  King,  of  the  said  county,  the  said 
ten  acres  being  thus  bounded ;  beginning  at  a  Spanish  oak  marked  with  aix  notches, 
■taadiog  on  the  east  side  of  the  said  run,  and  running  thence  north  fifty -eight  degrees, 
east  forty  perches,  north  twenty-eight  degrees,  west  forty  perches,  south  fifty-eight 
dagiees,  west  forty  perches,  then  by  a  straight  Une  to  the  first  beginning.  And  the 
ten  acres  on  the  west  side  of  the  aforesaid  run,  being  part  of  his  Lordship's  mitt 
manor,  and  heretofore  taken  up  for  the  use  of  the  said  mill  by  the  said  Thomas 
Wanghop,  and  bounded  as  follows ;  beginning  by  the  run  on  the  west  side  of  the 
same,  opposite  to  the  end  of  the  last  line  of  the  former  ten  acres,  and  running  thence 
aonth  fi^-eight  degrees,  west  forty  perches,  then  south  twenty-eight  degrees,  east 
fi>rtf  pciches,  then  north  fifty^eight  degrees,  east  forty  perches,  then  with  a  atraight 
line  to  the  beginning.    Surveyed  the  80th  day  of  August,  1723, 

CAoncfry  Proceedings^  lib.  No,  8,  foL  1052.  Per  me  Lawrencs  Lant. 

The  above  proceedings  were  had  under  the  act  of  1704,  ch.  16,  which  in  its  pre* 
nmble,  among  other  things,  stated,  that  *as  the  most  part  of  the  places  fit  for  setting 
mp  water-mills,  are  already  in  the  hands  of  persons  under  age,  or  unable  to  be  at  thn 
charge  of  building  a  water-mill,  or  else  such  as  are  wilfully  obstinate  in  forbidding 
and  hindering  such  persons  as  would  purchase  the  said  places  fit  for  building  water- 
mills,  and  set  them  up,  to  the  increase  of  our  trade  and  navigation ;  much  to  the 
pnUic  damage  of  this  province.'  And  then  enacts,  that  any  person  may  acquire  s 
title  to  a  mill-site  as  therein  prescribed ;  and  gives  the  fbrm  of  the  writ  of  ad  guod 
damuuM  under  which  such  proceedings  were  to  be  had.  But  thii  act,  except  its 
sixth  and  seventh  sections,  was  repealed  by  the  act  of  1766,  ch.  10,  with  a  saving 
of  the  rights  of  those  who  had  previously  taken  out  writs  of  ad  quod  dawMm, 

(e)  Ex  parte  Yennor,  S  Atk.  766 ;  Rex  v.  Inhabitants  of  Fleeknow,  1  Buit,  466 ; 
Rogerv  9.  Bndshaw,  20  Johns.  Rep.  786 ;  Rex  v.  The  Mayor  of  LiveqKMl,  4  Burr, 
2S44 ;  The  Bing  v.  Bagshaw,  7.T.  R.  868. 
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been  no  unreasonable  delay,  misrepresentation,  or  firand 
by  any  one  to  At  prejudice  of  the  plaintiflT;  and  fbereTore,  Uni 
company  cannot,  from  any  thing  now  appearing,  be  any  longer 
restrained  from  proceeding  with  their  work. 

Whereupon  it  is  Orderedj  ihki  tfie  injunction  heretofore  graMed 
Ih  this  case,  be,  and  ttie  same  is  hereby  annulled  and  diteolted. 


PRICE  9.  TYSON. 


t'hfe  nature  of  a  bfll  of  dlsoovtery. — A  defendant  in  absWering  a  biS  of  dtseover^ 
nay  tet  forth  any  pertiMnt  matter  in  avoidniee>-^  general,  no  madter  «laW  If 
iMyef  antwer  whkliaflbnlisiiohiafttinatioiiaatbe  bill  ealh  for»  or  wliBh  aif 
be  needfiil  as  a  defence  can  be  deemed  impertinent.— Nor  can  any  matter  whieb 
if  pertinent  to  the  case  be  deemed  acandabus. — ^The  legality  of  evidence,  brongfat 
oat  by  a  bill  of  discovery,  must  be  determined  by  the  conrt  oT  common  InW  At 
ifbMb  «be  Hn  ^UMOv«iy -WM  mntow 


This  bUl  was  filed  on  the  8th  of  Februaiy,  1831,  by  William 
Price^  administrator  of  John  Price^  deceased,  against  Mary  Tyson^ 
Uaac  Tyson  and  Moses  Sh^pard^  administrators  ofJfaihan  Tyson^ 
deceased*  The  bill  slates,  that  in  the  year  1817,  a  suit  which  had 
been  previously  instituted  by  the  plaintiff's  intestate,  against  the 
intestate  of  the  defendants,  was  transmitted  from  Baltimore  to 
Harford  County  Court ;  and  was  there,  by  an  order  of  that  court^ 
referred  to  arbitration ;  but  no  award  having  been  made,  it  was  in 
1826,  reinstated;  that  the  defendants  had  pleaded  in  abatement 
the  death  of  the  plaintiff  before  they  had  been  summoned  as  de- 
fendants, which  plea  was  finally  overruled  by  the  Court  of  Appeals ; 
that  the  object  of  the  suit  at  law  was  to  recover  a  large  sum  of 
money  due  from  the  freight  of  a  vessel  chartered  by  the  plaintiff's 
intestate  to  the  intestate  of  the  defendants ;  that  these  defendants 
pretending  ignorance  of  any  suit  having  been  instituted  against 
their  intestate,  in  his  life-time,  for  the  recovery  of  this  debt,  have  ' 
pleaded  in  bar  thereof,  that  they  had  fully  administered  the  estate 
of  their  intestate  without  any  knowledge  of  the  plaintiff's  claimj 
or  of  the  pttidenoy  of  the  suit  at  law ;  that  the  defendant  Mary  is 
tibe  widow,  and  the  defendant  Isaac  is  the  brother  or  near  relation 
6f  their  intestate ;  and  both,  being  intimately  acquainted  with  his 
affairs,  did  know,  that  the  controversy  between  the  kle  Join  and 
the  late  Jfaihan  had  been  refetred  to  arbitration,  and  hid  nerer 
been  settled ;  and  that  the  defendants  before  the  10th  of  October, 


1821,  bad  empkqred  ccmumI  to  attend,  to  thr  iattmta  of  dM  aalate 
cxMBBitttd  to  jtbcir  care  ia  that  caatforenjr.  Yfheteufott  tiie 
plaintiff  |Hrajed^  &al  ke  might  ham  a  foil  and  fair  dbconeiYf  cf 
tte  kacnriedgt  cf  tha  dcfaida«li  ia  the  jnemises  to  enaUc  Utti  to 
jBOtact  hkaself  agataat  their  plea  ia  bat,  a  maitet  difficull  frona 
(Am  proof,  by  reaaoa  of  the  great  lapse  of  time  ainoe  the  inalitil^ 
tioii  of  the  soil. 

The  defendanta  on  the  11th  of  Jniy,  1831,  put  in  a  joint  and 
itTeral  anawier  to  lUa  biQ^  ia  whieh  thqr  admit,  that  it  waa<  than 
kaown  to  dttm,  that  the  suit  had  been  instituted  and  refatnd  to 
arbitratiMi  as  alleged  ia  the  bill;  and  then  thej  add,  that  no 
finther  proeeedinga  were  afterwarda  had  ia  the  said  suit,  as  these 
defendants  are  iafonned  and  believe^  donag  the  Ufe-tiaM  of  the 
aaid  originnl  parties^  noc  until  seToral  years  after  the  death  of  both 
the  sttd  John  Price  and  Maiham  ZV<on«  and  aftec  the  dietaibniion 
of  the  pefsonal  estate  of  the  said  JVo^Aon. 

These  defendants  farther  admit,  that  adminiaitatba  had  been 
granted  to  them  on  the  Ist  of  Apcil,  1819;  and  then  ia  addition^ 
they  any,  that  on  the  same  1st  of  April,  an  order  was  passed  by 
the  wuA  Orphans  Court,  diieeting,  that  an  adveitiacment  in  the 
iarm  pDeaeribed  in  such  cases  by  ^e  act  of  Assembly,  shonU  be 
inaerted  once  a  week  for  four  suceessiTe  weeks  io  The  FedsMll 
<3aaeCte,  and  also  ia  The  American,  two  newapapera  publishedi  in 
the  eity  ef  Baltimore,  giving  notke,  that,  ttie  defendaais  had  oh* 
tasaed  fiom  the  said  court  each  letters  of  adminiatntion  oa  the 
estate  of  the  said  MUktm  l^fomy  and  wannng  ail  pnraon»  hwting 
daima  agaiaat  the  said  deceased,  to  exhibit  the  same  witk  the 
Toncheia  thereof  to  these  defimdanta  before  a  oertain  diqr  to  bn 
iamirri  in  auck  ad vestiaement ;  and  these  defendhnla  did.  aoMwdf 
kgiy  in  obecfienee  to  said  order,  aasi  aa  diredaA  kif  the-  aaid 
Qrphann  Court,  cause  aaeh  ndvertisementr,  giving  the  said  notice 
and  warning'  to  all  persons  hnring  dhiaui  against  thftaaid  JVottan 
T^Mi,  dbceaacd,  to  exkH>il  the  same  wilk  Aetouchei*  tft  theaa 
*  defendants  on  or  before  the  fiat  day  of  October  next  thamafke^  tn 
bw  inseiied  in  the  aaid  Federal  Gazette  newapapcs,.  on  the*  dagi 
nccat  after  paaaing  the  aaid  esdei  of  cowt,  to^wiiz  onr  tbe  secaml 
day  of  AprU,  in  the  year  1819,  aforesaid,  and  ia  the  aaid  AneriJMHS 
en  tiie  8d  of  April  aforesaid ;  and  anch  nmertion  to  ho  cenlinned 
in  each  of  Ae  aaid  newspapeni  once  a  wedc  fiir  £»ur  sneoeasEnil 
wneka,  and  theae  defatdanta  caused  the  said  adviertiaemeat  torha 
so  maertod  ia  the  aaid  two  newspapem  aa  diraotad  hjr  the  aaid 
60  V.3 
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court  more  than  six  months  before  tbejinade  diiMbiition  of  tb« 
«c8ett  of  the  personal  estate  of  the  4Baid  JVo^&oiuTysofi;  which 
distribution  was  not  made  by  diem  until  the  tenth  day  of  October 
in  the  year  1821,  at  which  time  the  whole  personal  estate  of  the 
•aid  JViUhan  Tyson  in  the  hands  and  possession  of  these  defen-* 
dants,  was  by  them,  under  the  direction  of  the  said  Orphans  Conit^ 
divided  and  distributed  among  his  personal  representatives ;  as  by 
a  copy  of  the  account  of  siich  distribution  duly  certified  by  the 
•egkier  of  wills  of  Baltimore  county  under  die  seal  of  the  said 
Or^ns  Court,  which  these  defendants  herewith  exhibit,  and  pray 
that  the  same  may  be  received  as  a  part  of  this  their  answer,  will 
more  Ailly  appear.  And  these  defendants  further  answering,  say, 
that  at  the  time  of  the  death  of  the  said  Muhan  Tysan^  and  of  the 
insertion  and  publication  of  the  advertisement  aforesaid  in  the 
newspapers  aforesaid,  and  for  many  years  before  and  daring,  and 
more  than  a  year  after  the  time  of  the  said  insertion  and  publica- 
tion,  the  said  J&hft  Price  was  living  and  residing  in  the  city  ot 
Baltimore;  and  these  defendants  are  informed  and  believe,  thai 
die  aaid  John  Prioe  was  a  subscriber  to  the  American,  one  of  the 
said  newspapers,  during  the  said  time,  and  that  the  same  was  de- 
livered each  day  of  publication  at  the  dwelling-house  of  the  said 
Mm  PticB  in  the  said  city,  during  the  whole  time  of  the  insertim 
therein  of  the  advertisement  aforesaid ;  and  these  defendants  at, 
and  long  before  the  death  of  the  said  Jfathan  Tyton^  aad  always 
since,  have  resided  in  the  said  city  of  Baltimore.  And  these  de« 
fosldants  jointly  and  severally  aver  and  declare,  that  from  the  time 
of.  the  death  of  the  said  JMhan  3V'<^  ^^^  ^^  ^^^^  uf  maiking 
the  distributioii  of  the  assets  of  his  estate  herein  before  mentioned, 
neither  the  said  John  Price  nor  any  person  on  his  behalf,  exhibited 
to  these  defendants  or  to  eidier  of  them,  any  claim  of  the  said  JoAn 
Pfioc  against  the  said  Jfathan  Ty$on^  or  made  either  in  writing  or 
orally,  any  demand  or  claim  from  them,  or  either,  of  them,  as  ad- 
mmistrators  as  aforesaid,  or  otherwise  for  the  said  JoAn  Price 
against  the  said  ^dhan  Tysen;  or  in  any  manner  conversed  with 
these  defendants,  or  mentioned  to  them  or  either  of  them  any  thing 
ielafing  to  any  claim  or  action  of  the  said  John  Price  against  the 
said  Mathan  Tyson. 

These  defendants  further  answering,  deny  that  they  or  either  of 
diem  did  as  administrators  or  otherwise,  apply  to  any  counsel  or 
sAtomey  in  regard  to  the  chtim  or  acdcm  of  die  plaintiff's  intestate; 
or  conversed  with  any  connsel,  attorney  or  other  person,  or  witb 


eMh  Oiler  cotieeming  (he  mid  ekim  err  Action ;  th>m  the  time  of 
the  death  of  the  said  MUhan  Tyton  until  after  the  WSn  of  October; 
1821,  when  the  ditftribation  was  made  of  the  personal  estate  of  the 
Mid  JKiMofi  7j)f»4Mi  as  aforesaid ;  and  these  defendants  farAer  saj, 
that  the  said  JbAn  Price  continued  to  lire  and  reside  in  the  said 
city  of  Baltimore,  until  after  the  said  distrftution  was  made ;  and 
did  not  depart  this  life  as  these  defendants  are  informed  and  be* 
lieve,  QAtil  the  14th  of  October,  1821. 

The  defendant  Mary  answering  for  herself,  admits,  that  she  ai 
Ibe  widow  of  her  intestate,  was  entitled  to  one-third  of  the  atir^M 
of  his  personal  estate,  and  alleges,  that  after  paying  off  all  the  jiMt 
ehnms  exhibited  to  the  administrators ;  she  had  retained  herdia^ 
tribotiTe  share,  and  forther,  thrt  she  knew,  in  the  life>time  of  her 
husband,  early  in  the  year  1816,  that  an  agreement  was  about*  ta 
be  made  between  the  said  JVblAon  Tywn  and  Jahn  Price,  relatiiig 
to  the  fieight  of  a  quantity  of  floar  of  said  T^t an'f ,  which  was  to 
be  transported  in  a  vessel  of  said  Prke  from  Bdtimofe  to  ottrnt 
island  of  the  West  Indies ;  and  then  she  adds,  that  -being  present 
at  a  conTersation  between  the  said  Tyeon  and  Price  on  that  sab^ 
ject;  Price  observed,  that  he  considered  it  to  be  only  reasoniAte 
and  just,  that  the  freight  should  be  reduced  to  a  peace  rate,  if  it 
riioald  be  known  before  the  vessel  which  was  to  carry  the  Asal* 
sailed  6oia  Baltimore,  that  peace  was  made  between  the  Unttod 
States  and  Ordat  Britain ;  and  that  he  waa  willing  0U<di  a  ooildi^ 
tien  should  be  inserted  in  the  contract  for  the  freight  of  the  flour 
to  be  transported ;  and  the  said  Price  and  Ty^en  in  tiiat  coiiveik 
aakbtt)  entirely  agveed  in  the  opinion  exprcMed  by  them  in  regairf 
to  the  redoetion  of  the  rate  of  freight  in  the  event  of  peace  bein^ 
known  in  Baltimore  to  have  been  made  befote  the  saiUng  of 
Pme'f  vessel ;  and  it  was  then,  as  she  understood,  agreed  bcK 
tween  them,  that  it  should  form  a  part  or  condition  of  their  ag^- 
Boent  for  freight.  > 

The  defendant  Mary  furttier  answering,  admits,  that  she  learned 
froaa  her  intestate,  that  in  consequence  of  a  dispute,  the  plaihttfPa 
uHeatatehad  brought  auit  agabst  her  iiiteatate  for  the whoieer 
aome  part  of  the  freight  of  the  Aqut;  that  she  did  know,  that  Aie 
diapute  had  been  refared  to  arbitration^  but  did  not  know^  tfmt  it 
was  not  settled ;  and  then  adds,  that  the' impression  made -upon 
her  mind  by  tbe.khowledge,*  that  such  reference  had  been  made,  as 
well  as  from  the  fact,  that  she  heard  nothing  on*  the  subject  after* 
wards,  wtts  that  an  end  had-  been  put  to  the  aait  as  well  aa  to  the 
dispute. 
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Piid  Unit  M  iM  baDw,  ui  the  life-time  of  Mi  lOtMtete,  thitlie  kiri 
%  iK^Nite  vitfi  the  fkntif'^  iBtefttele  in  rahtiM  to  a  cbim  for 
ibeight  iwbich  he  beeidesd  bctteved  had  betft  lefeiTed  to^arbiinp 
tMMi ;  .eod  then  adda,  that  be  was  faUy  uader  the  iuipreMioii,  that 
k^ad  heeft  finaUjr  aet^d  or  ahandoaed* 

The  .dsfendaot  Jtfefei  anaweniq^  fer  hinselfi  aays,  Ifaii  he  ai^* 
poaea  from  bis  intimacy  ^itb  his  iQteetate  duriog  his  life-time,  that 
he  «M  a0|uaitited  with  the  eriateaee  of  a  dkpale  betweea 
iMd  the  plaoBtiff'a  ioteatate*  but  he  has  ao  partieidar 
fi  it;  tbut  he  hea  bo  feBoUeetiimof  the  mfefeoee  of  any  djapuls 
hetuwiti  Ihenito  aorbitmtion ;  asdlhen  he  adda,  that  if  he  had  mj 
fapwledge  of  euph  diqmte  or  Mfaeacei  his  belief  mm  le,  that  he 
•oaeideaed  it  tto  have  bow  fiaal^  settled  in  the  Iife*tiaue  of  aaid 

Jim  (d^kffdMJstm  styenlljr  deny  that  they  made  or  oavaed  any 
iemeiriea  4e  be  made  in  rekliM  to  the  claim  of  the  plaiiiliff'a  itftea» 
tolewitil  lifter rtbe  VOQxiof  Oetobec,  1621,  when  the  dietrihaIbB ef 
the  awpliia  of  their  intaatate^a  eatate  waa  made.;  ami  they  fltea, 
4het  they^itid  noU  prior  to  that  time,  employ  any  one  to  inqme 
jut)  the  fiHtation  of  the  plaiotiff^s  auit  And  to  the  whole  of  what 
•Ihefie  ^Ififeadants  -had  aaidi  by  way  of  a  joint  and  aereral  aAawcr, 
Ihfgr  nddedy  ^at  ftmn  the  time  of  granting  letteia  of  adasiBKtnCioii 
10  thamon  the  peraoaal  eatam  of  the  aaid  Mdkan  T^tea,  natil  aad 
lifter  the  time  of  makiatg  diatrihotioa  of  the  said  pcnoaal  estate 
hema  befere  ine«tioned»  they  bad  no  notiee,  bfermatioB^  mti'^ 
Matiaiii  or  f  eeoUedion,  timt  any  aedon  was  pendiag  in  Harfnid 
iromtty  CSoort,  «r  olaewhere,  against  Ihe  aaid  JVhtAon  TVtofi,  er 
UgaiBtft  theae  defendants  as  the  adminialraters  of  his  estate,  at  tht 
OHlt  of  the  aaid  JaAii  Prioe  or  of  die  cooqilainaBfts. 

IsMnediatdy  after  Ab  jaiswer  was  filed  ihe  plaintiff  pnt  fo-lrii 
exceptions  to  it,  alleging,  that  all  those  yarioos  matten  which  Ae 
daindaBta  bad  impertinendy  intioduoed  into  their  answer,  ia  aUi- 
lieo  to  whet  be  conceived  were  eapresdy  caHed  ibr  bjthe  Ml^ 
meie  iiweiga  £rom  his  iaqniries,  as  well  aa  the  aoeoant  eiMbitid 
with  the  mrnwer  as  a  part  of  it ;  all  of  which  he  therefore  pmytd 
might  be  «aq>aiiged  as  being  wha%  irmleTaDt  and  inqpeitiaent. 
And  the  plaintiff  ahm  objected,  ihnt  what  tbe  defendant  Ma^  had 
snid  in  idofeion  to  the  agreement  ahoat  the  freight,  wna  inadmisst* 
hk  and  improper;  beoaaae  the  contmot  between  the  aaM  Priee 
and  lynm  tm  the  in^jfat  of  the  aaid  maael,  being  ia  writing,  and 
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no  svdi  ikipaiiimi  «•  fte  om  rdien«i  to  in  said 
«HWtc^  m  &ot  voU  inwwn  to  Ike  nid  defendnta. 

Ili4  Jiily,  1831.— Blano»  Chancdlmr.'-'-Ordsfedy  thit  tbe^Me- 
giiB|r  ezoepdoM  ttoid  for  heftiiiig  on  tbeSSd  day  of  tbo  pmaent 
BKmtb ;  Prmrideif  (bit  •  copj  of  this  otder,  together  with  a  copf 
of  the  said  esoeptioas,  be  sttrrad  mi  the  said  defendants  er  tbew 
sotteitor  en  or]>e£Dre  the  I6O1  iastaat. 


k*»'i^*«Mi«lpiB«**«^'^«*^^^«*« 


Copies  benag  beea  serTod  as  mqnired  by  this  osder^  the  eaa? 
«gain  brought  bsfore  tbe  coart. 

3d  A^guii^  ISHL—Bukm^  C9iaficsUsr«~Tbe  Mosptions  to  the 
aaewer  standing  ready  ibr  hearing,  the  seiieitors  of  the  parties 
were  fnUy  beasd  and  tbe  jvoceedings  read  and  eoosideied. 

This  is  properly  a  bill  of  discovery^  and  nothing  more ;  and 
therefore  tbe  case  mast  finaly  terminate  here  with  the  answar ;  it 
eon  go  no  fiurther;  there  can  be  no  hearing  n|»eD  the  merits  as 
wdbeie  relief  as  well  as  diseonery  is  asked  for*  (e)  This  oouil 
basing  no  criminal  jnriadiotion  itself,  meddles  with  no  eaees  of 
tfa^  desoription  whieb  may  be  bioiighft  before  any  other  tribnnal ) 
aind  thessfiMn  a  plaintiff  here  ean  only  obtain  a  diselosnrs  of  fads 
by  a  bin  of  discerery  in  relation  to  a  civil  ease ;  either  to  enable 
Um  to  ooamence  his  action  aright,  or  to  praaecote  it  with  eflbot. 
If  epon  the  face  of  the  biU,  it  appears  that  there  ean  be  no  re* 
BMilyt  tbe  plaintiff  base  oannet  have  a  discovery,  which  in  sach 
case  Bssuld  be  usdeas  and  altogether  impertinent ;  nor  can  a  bill 
of  diaoovery  be  sustained  against  any  one  not  interested  in  the 
nsller  in  dispnte,  who  msy  be  examined  as  a  witness ;  and  con* 
aeqnently,  the  plaintiff  mast  by  Us  bill  point  oat  tbe  individnal 
who  be  has  afaeady  sued,  or  against  whom  he  means  to  bring  his 
action ;  and  also  so  state  the  nature  of  his  case  as  to  enable  the 
cant  to  judge  of  the  alleged  liability  of  the  person  designated  as 
n  dkfendsAt  (i) 

This  plaintiff  states  that  he  is  socking  the  rriief  he  claims  by  an 
notion  new  dtpending  in  a  court  of  common  law ;  and  although 
be  bas  by  very  brief  and  general  expressions  stated  the  nature  ef 
bis  case.;  yet  its  character  and  object  are  sufficiently  shewn  io 
enaUe  this  court  to  judge  of  the  bearing  of  the  liability,  and  to  see 
that  if  bis  daim  bas  any  fanndalion  whatever,  in  point  of  fiict,  the 


|«)  mmkmaif.  Taylor,  S  Bro.  C.  C.  S ;  SbtAsbtify  «.  Ammnaftb,  4  Ye^.  71.— 
41)  M»nAun  p.  Wymtt»  S  Bso.  C.  C.  IM;  The  Mayer  oT  Undoa  v.  Levy,  STef. 
404 ;  Cartwright  v.  Hateley,  1  Ves.,  jnuer,  292. 
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action  at  coBftnon  law  has  betn  prQ|>eil7  orig^iialed  and  now  ft- 
vived  against  these  defendants ;  and  tberefefe  he  as  entitled  to  the 
discovefy  he  asks  from  them. 

This,  it  has  been  urged,  being  a  mere  bill  of  diseoTerjr,  in  whtoh 
the  plaintiff  asks  oinly  for  a  disclosure  of  the  defendants'  knowledge 
of  a  specified  fact,  they  cannot  be  permitted  to  set  forth,  in  tkett 
answer,  any  thing  foreign  to  that  special  inquiry*  If  this  position 
be  correct,  then  every  thing  in  an  answer  to  a  bill  of  this  kind, 
which  cannot  be  comprehended  within  the  terms  of  the  uitern^* 
tories  propounded,  no  matter  what  may  be  the  natnve  of  tbe  case, 
must  be  rejected  as  irrelevant  The  validity  of  this  positaoo, 
therefore,  presents  a  preliminary  question,  which  must  be  deta> 
mined  before  any  inquiry  can  properly  be  gone  into  as  to  how  iar 
the  matter  objected  to  may  be  considered  as  impertinent  in  legaid 
to  the  whole  case  as  stated  by  this  bilL 

If  a  plaintiff  has  a  rigjbt  to  relief  in  this  court,  he  has  a  right  to 
an  answer  from  the  defendant  to  every  allegati<m  of  his  bill,  tbe 
admission  of  the  truth  of  which,  or  the  proof  of  the  truth  of  whieh 
is  necessary  to  entitle  him  to  relief,  (c)  And  after  having  given, 
in  all  xespeats,  such  an  answer  as  the  bill  requires,  the  ddendmt 
may,  and  indeed,  always  should  go  on,  by  v^ay  of  further  answer, 
to  state  all  matters  in  bar,  or  by  way  of  avoidance  whieh  be  may 
make  available  as  a  defence  against  the  pkintiff's  claim ;  for  Him 
a  well  established  rule,  that  a  party  cannot  be  allowed  to  offer  evi- 
dence to  sustain  any  allegation  which  he  has  not  made  and  relied 
upon  in  bis  bill  or  answer,  (d)  As  where  to  a  bill  for  a  specific 
performance,  although  the  defendant  is  bound  to  juMwer  fully  as  to 
the  agreement  relied  on  by  the  plabtiff ;  yet  he  may,  by  w^  of 
avoidance,  and  as  a  defence  against  the  claim  presented  by  the 
bill,  set  forth  the  agreement  which  was  really  entered  into  between 
tfa^m ;  and  the  plaintiff  may,  if  he  admits  the  truth  of  the  defieft- 
dants^  answer,  amend  his  bill  and  take  a  decree  accordingly  upom 
the  discovery  and  confession  of  the  defendants.  But  having,  by 
his  amendment,  virtually  waived  all  claim  founded  on  the  ^ontmet 
as  set  out  in  his  original  bill,  he  cannot  be  allowed  to  offer  proof 
to  sustain  such  claim  after  the  amendment  has  been  made,  (e ) 

The  object  of  a  discovery  from  the  defendants  for  the  purpose  of 
giving  relief  here,  is  to  obtain  evidence  in  relation  to  the  subjeot 


(c)  Cooth  «.  Jftokaon,  S  V«i.  97.— (4)  Wfailey  v.  NortMi»  1  Yeni.  48S^  SHSif  v. 
Sidney^  8  P.  WiU.  276;  Clarke  v.  Turton,  11  Yes.  240;  Smith  v.  Clarin,  12  Yes. 
480.— (e)  Lindsay  and  Lynch,  2  Scho.  &  heir,  9. 
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in  coMliDTersj,  cither  becatise  the  plmntiff  cdimot  otherwise  prore 
the  ftcts  or  in  aid  of  proof.  And  hence  the  amwer  should ,  in  all 
cases,  not  only  disclose  the  truth,  but  the  whole  truth ;  it  should 
not  (Hily  apeak  the  truth  in  relation  to  a  particular  circumstaBce, 
or  part  of  the  ease ;  but  the  whole  truth  in  regard  to  all  the  com- 
ponent parts  of  that  case  which  is  the  subject  of  litigation  between 
the  parties.  For,  otherwise,  if  the  plaintiflf  were  allowed,  by  spe- 
cial interrogatories,  to  cull  flom  the  defendants'  knowledge  of  the 
whole  matter  in  dispute  only  such  particular  fieicts  as  suited  his  pur- 
pose ;  and  the  defendants  were  rigidly  confined  to  the  making  of 
Ottij  8«ch  answers  as  such  interrogatories  would  warrant,  the  trvth 
of  the  case  might  be  most  grievously  distorted  and  the  whole 
eoorse  of  justice  perverted.  This  as  to  a  bill  for  relief  as  well 
aa  discovery,  is  sufficiently  evident. 

The  object  of  the  discovery  prayed  by  this  bill  is  not,  however, 
to  enable  this  court  to  give  relief,  but  to  aid  a  court  of  ocnnmon 
law  in  giving  it.  This  plaintiff,  it  appears,  can  only  obtain  relief 
from  a  court  of  common  law  according  to  the  facts  which  he  may 
be  able  there  to  establish. 

It  is  the  duty  of  a  court  of  justice  to  act  only  according  to  the 
whole  truth ;  it  cannot  allow  any  pertinent  and  legal  testimony  to 
be  vrithheid  or  gaiMed;  and  it  is  of  no  kind  of  consequence 
whether  the  proofs  are  brought  before  it  by  means  of  its  own  proi* 
eess,  or  by  the  help  of  any  other  tribunal,  so  they  be  competent, 
credible,  and  pertinent. 

This  biH  does,  in  effect,  perform  the  office  of  a  summons  for 
witnesses  to  attend  and  testify  before  the  court  by  which  the  plain- 
tiffs case  is  to  be  tried  and  determined.  It  collects  evidence  to 
be  used  in  that  court,  in  like  manner,  as  the  testimony  of  wit- 
nesoea  who  may  be  brought  before  it,  and  sworn  to  speak  the 
truth,  the  whole  truth,  and  nothing  but  the  truth.  Looking  to  the 
general  character  of  unreserved  fulness  and  frankness,  always  ex- 
pected from,  and  so  commonly  attributed  to  answers  to  biUs  in 
CSMiDceiy ;  if  these  defendants  were  to  stop  short  with  a  bare  re- 
sponse to  the  plaintiff's  interrogatories,  and  fail  to  set  forth,  in 
Aeir  answer,  the  matters  necessary  in  any  way  to  their  defence  at 
law,  it  might,  perhaps,  be  objected  in  the  court  of  common  law, 
aa  it  oertainly  might  well  be  insisted  upon  here,  on  a  hearing  with 
a  view  to  relief,  that  they  should  be  allowed  to  offer  no  proof  in 
relation  to  any  defence  which  they  had  failed  to  rely  upoa  in  their 
answer ;  upon  the  ground  that  when  called  on  to  shew  their  de- 
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finee,  thqr  hod  l^itly  wahtd  »U  Mch  n^lcra  «•  wee  boImI  SkA 
ia  their  amwer.    • 

jkad  besides,  it  i»  eertaia  tkat  a  mfie  bill  o£  dii^0¥ei3r  may  bt 
00  aaettded,  sfki  Ore  defendant  has  ao8>wtre4y  aa  to  fnj  to  reliaf 
ia.  this  court ;  and  it  ia  an  tstabliahed  mfe|  that  in  aaawaoDg  avfa 
ancb  an  amended  biU,  the  defendant  muat  cenfoe  hiawetf  to  it 
alone,  and  canaoi  be  pennittad  to  pnt  ia  a  compkle  anawer  over 
again ;  and  therefore,  it  is  not  only  a^waUa^  bat  naeaeaaiy  iar  IIm 
defendant's  own  safety,  that  he  should  aet  fertk  and  aelj  apen  his 
defence  in  hia  answer  to  sueh  an  origiBal  bill)  kat  it  ahaald  l»9o 
attended  aa  to  make  it  neeesaaiy  for  bkxk  t0  aaataia  aaek  a  daftaee 
even  in  this  court  (f) 

I  am,  tfaerefete,  satisfied  thai  a  defeadaoti  in  making  aasmer  to 
a  mera  bill  of  discovery,  must  be  permitted  to  iatrodnoe  aUaaitlan 
in  avoidance ;  end  to  take  aa  wide  a  range^  over  &e  wliola  eiae, 
aa  weuU  be  allowed  to  him  if  tbe  bill  pmyed  for  ralicf  kom  this 
court  as  well  as^  discovery ;  and  that  there  is,  in  this  leapeel^'no 
mateiial  diSnence  between  a  mere  biU  of  diacoveij  and  a  hill  fer 
relief* 

This  thCD  is  acaae  in  wbieli  the  plaintiff  ezeepta  to  Hie  defen- 
dants' anaw^r ;  beeaiase  it  aeta  forth  various  aaaltem  wfaaek  are  iat* 
pertinent;  and  aEso>  because  it  attempts  to  contel  a  wsitlen  by  a 
veibal  eontmot 

It  haa  always  been  the  praotioa  in  this  court,^  in  all  oaaea  where 
either  party  excepts  to  the  pleadings  for  impertinence,  scaarfalu  or 
insuAoMBsy^  to  file  the  exeeptieaa  in  wiiliag,  and  tbeanatva  finr 
aft  order  appointiof  a  day  for  the  hearin(9,  en  aotiee  ta  thaapj^ 
site  par^,  or  his  aolieitor.  And  aU  such  exoepions^  in  the  saais 
case,  may  be  brought  to  a  hearing  at  the  aame  time  and  togethtf 
befoisfr  the  Chancellor,  and  disposed  of  at  once,  witkoul  ddaf  sr 
embarraaamoit.  {g) 

-  It  is  Ae  dutf  of  the  court  to  take  care  that  its  leeorda  be  ktpt 
pure,  to  prevent  them  from  being  made  the  repositories  or  veUdis 
of  soandal,  and  to  see  that  the  answeia  do  not  eontaift  neeleaa  aid 
imperfineat  matter.  And  although  ther^  may  be  a  diAculty  in  ear 
swering  properly  in  some  cases,  as  to  a  bill  for  an  aecoant  and  tka 
like,  without  running  into  long  details ;  yet  unreasonable  proludty 
and  mere  vedbiage  ahould  in  all  eaaea  be-  aimded ;  and.  wmy  be 


(f)  BiMyud  9,  Cwny,  S  Atk.  aes.^(^  S  Foi«L  aSMb.  Pit.  t ;  lUpkaal  e. 
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okedoMl  bytlie  eomt  itoetf  whererer  It  em  be  doM  without  im- 
propiiiy  rettrdittg  Hke  progreis  of  the  suit.  The  getiehil  rule  is, 
that  if  -the  aiwwar  goes  out  of  the  hiH  to  state  any  matter,  not  ma* 
terial  to  the  deftndaiit'e  case,  it  wOl  be  deemed  hnpertinent  and 
nay  be  expunged ;  but  nothing  ean  be  considered  irrelevant  that 
nay  have  an  influenoe  upon  the  suit,  attending  to  the  nature  of  it. 
Yet  if  iri^  Is  peitiaeiA  be  so  mixed  lAdh  ttiat  which  is  imper^- 
Be&t^  that  the  one  cannot  be  separated  finom  the  other,  the  whole 
aaaMep^wjlb  flhifi  iiaperttnency  mixed  shall  bef  expunged.  And  if 
•oeb  fneign  mirtter  in  an  answer  be  scandalous  as  well  as  imperti-^ 
seat,  it'  may  be  struck  out  at  the  instance  of  a  co-defehdant,  6r 
e^en  a  stranger,  as  well  as  the  plaintiff  in  th^  case ;  and  that  too 
a*  Ifatt  oesis  of  -the  party  by  whom  it  was  filed.  (A) 

The  general  rule  as  to  impertinence  seems  to  be  sufficiency 
diear  in  itsdf ;  but  the  proper  application  of  it  to  cases  as  tfiey 
S  has,  is  many  instances,  caused  so  much  hesitation,  that  it 
be  wdl  just  to  mention  some  few  of  tte  instances  which 
flCifd  Mlsitratioas  of  it. 

In  a  case  in  which  Anna  Pick  and  Anna  Mma  Peck  filed  their 
MB  aa  widow  and  daughter  of  John  Peck^  deceased,  against  his 
ddeat  aon  and  others  for  dower,  and  their  respective  shares  of 
the  deoeaaedPs  personal  estate.  The  eldest  son  put  in  his  answer, 
which  he  entitled  thus:  'The  several  answer  of  John  Pttkj  one 
«f  the  Mbndaftts  to  the  bill  of  complaint  of  *Snna  BaineSy  oHat 
Qnony  assuming  to  hersdf  the  name  of  AnnM  Peck^  as  pretended 
wife  ef  Jbhn  Psek^  ^^^^y  deceased,  and  of  Mma  Mafiu  Chrttny  as- 
MMBg  t<y  hefself  the  name  of  Asma  Maria  Peck^  as  daughter  of 
the'  asM  John  Poekj  Esq.,  deceased.*    To  this  the  phriiitiffii  oh- 


(A)  Shaftsbury  v.  Arrowsmith,  4  Ves.  71;  Coffin  v.  Cooper,  S  Tea.  614;  Lord 
81.  Jalin#.  La4y  St  JofaB,  11  Vei.  SSS;  Kocwmyv.  Howe,  1  liarir.  855;  Olirer  v. 
IMi^ii^d».litf|ttr.«||IM0a«.ltoiNitf4HM.«(M«a.4U;  Chmamn^Vkeaf 
don.  a  BUnd,  79. 

BiKCHviELi)  9.  Sharp.— 19t^  January^  1714.— Hart,  Chanc$Uor,^Orderidt  tha| 
Ito  cmn^lidBftnt  Innre  liberty  to  take  the  VBi  off  the  file,  and  to  file  a  new  bill  witb- 
Mt  jBOitot  md  btvv  tiflM  iiil  itaiday  nest  to  dedm  irhkh  bOI  ba  arOI  amaidl. 
And  tbat  tbe  other  bill  which  is  ocdend  to  be  taken  of  the  file,  be  aot  so  taken  eft 
but  tbat  it  be  lodged  in  the  office  where  it  may  at  any  time  be  had«— Cftanofy  Pro^ 
€«0lo^,  %i5.  P.  X.ybl.  8S. 

WiiMa  e  CAatsar.«^anfr.-^AaT,  Okonailldr.— •Foraanadi  m  It  appean»  tbst 
Ihebinof  «omF>a>Bt««>^Miiy  the  cosipUsnaat  i«^ 

seandatoaa  fiir  the  ill  lang;aage  therein.  It  is  Ordcrt^  that  the  bill  be  dismisied  oat 
erfftb  eoart;  and  that  the  defendant  reeoTer  his  costs  by  him  expended  in  the  de- 
ol  this  salt  against  tli«aoai9lsiaaiit--'€»SMff3f  FmrnMngt,  Mb,  P.  X.>W.S9a. 
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.jfcted,  beoaiue  of  its  teiifg  i#p«ct«e«t  wdflMHMk«i«  .▲nd-.lhe 

exception  was  aUQwe4s  becipse  Ihcre  was.  m>  lalsaii  tfiJmt  tkit 

'.the  title  of  the  answer  diOttid  'pnejudke  the^4«£iiidaiil,  aa^  an 

admission  of  the  plaintiff's  ngbt,  or  wK>ik  any  aonclaaiM  in  this 

court,  (i) 

And  in  another  case  where  the  plaintiff  £lad.  hta  hiU  to  be  it- 
Jieved  against  a  handot  AifiQO  upani  wbiah  the  <iefc»daiiit  had 
brought  his  action^  setting  fbith  tlwt  the  bmd  was /ioliMlfli«d  into 
for  money  lent,  or  any  vahiahle  considenlion,  biiti|Hise]||r  iomum 
the  defendant,  and  that  it  was  agreed  between  tbena  tbaltit abankl 
not  be  put  in  suit. '  To  prove  which  the  pkinliff  cdia^ed)  that  m 
demand  had  been  made  fiom  1703|  when  the  bond  wa*  antassd 
into,  till  the  bringing  of  th^  action ;  Aat  the  plaintiff  wan  a*|p»- 
deman  of  a  large  fortune,  and  the  ilefendant  very  neoaasitow  3  iad 
that  the  defendant  afterwards  borrowed  of  thej^laintiff  XSOO  en 
bond ;  and  that  the  bond  being  somehow  lost,  the  plaintiff  exhi- 
bited his  bill  in  this  court  against  the  defendant,  and  had  a-  deeaas 
for  payment.  The  defendant  in  his  answtur  aajrs,  ^that  he  dote  JNit 
.know  or  believe  that  the  plaintiff  lost  the  besMl,  but  hdievea  that 
he  fraudulently  concealed  or  destroyed  it.'  To  this  the*  phniiiff 
objected,  that  it  was  scandalous  andimpertinent* 

Upon  which  it  was  held,  that  though  a  natter  mayJie-aeanda 
lous  in  itself,  it.  is  not  to  be  considered  so  if  it  b  pertinent  f  or  if 
the  plaintiff  asks  impertinent  questions,  tbaugh  the  anawer  chanU 
be  reflecting  and  impertinent,  it  would  not- be  scandaL  •Andttaa 
very  different  to  charge  fraud  and  combination  in  a  .biU 'geacalij^ 
end  to  insist  upon 'it  by  oath  in  an  "answei:.  This  hiil'  islehe.!^ 
lieyed  against  a . stale  bond;.iand,  as.  an  iadjumemenft  to  feare.it 
satisfied,  the  plaintiff  mentions  the  subsequent  bond,  proceedings, 
and  decree  in  this  court,  in  which  ,case  the  defendant  never  sa- 
sisted  on  being  paid  the  money  due  by  this  bond  he  has  now  pat 
in  suit;  and,  therafote,  it  is  to  be  presmned  it  was  iatiaied^  .AM 
this  is  material  to  the  case,  but  the  plaintiff,  in  his  manner  of  set- 
ting out  this  transaction,  takes  notice,  that  the  bond,  beii^  sobk 
way  got  out  ef  his  custody,  obliged  him  to.sve*in  tUs^oomt^  aai 
flie  defendant,  in  his  answer,  says,  he  believes  the  plaintiff  did  not 
lose  it,  &c.;  he  denies  what  is  not  material ;  .and  what  the  plain- 
tiff did  not  require  him  to  answer^  If  he  had  aUegad  that  heJbed 
last  it,  and  -had  questiooed  him  to  k)  then  his  aniwet  wooU 


(i)  PMkv.  Bukt  Um»fi  45. 


\am  'keen  iiMkMHis^  tkMgli  l«iiit#tiftl ;  bedauM  tbe  plaintiff 
led  Irim  ittto  it;  but  smr  ke  is  inpertiiievt  for  going  oat  of  ike 
wuf  purdj  to-nMect  on  the  phintiK  (j) 

And  where,  after  the  defendant  bad  answered,  aad  the  plaintiff 
Imd  amended  bis  mere  bill  of  didcoteiy  so  as  to  pray  relief,  it  was 
kdd,  tbat  ^he  dttfdndani  eoold  ndl  pnt  in  a  eoaiplete  answer  over 
again ;  and  fliat-  if  be  did  so,  all  tbat  part  of  it  wbieb  puiporteri 
to  be  an  amdwer  to  aayftiBg- beyond  tbeanended  bill  aug^t  be 
eflrpenged  ^as  impectinent.  (A)     • 

And  wbere  tbe  object  of  tbe  bill  was  to  obtain  an  account  and 
as  a  means,  of  itrilef  to  bare  an  evplanation  pf  ceftain  biUs  of  costs 
and  aeoeinita,  with  the  atnonnt  of  which  die  pbintiff  had  been 
elN%ed,  and  tbe  plaiifttiff,  Sor  that  purpose^  had  propounded  to  tbe 
dnfendttnfr  aimdry  very  misute-  and*  particular  intecragatones  as  to 
Hkir  natnre ;  eaNing  upon  tbe  defendant  to  speeiiy,  and  shew  how 
tiiey  Wenr  made  oat ;  and  by  what  eomputation  the  result  bad 
tecs  produced }  or  wbere  the  ebjeot  was  to  ascertain  the  amamsfc 
and^tbe  nntare  of  the  assets  in  the  hands  of  an  exeicutor;  and  th^ 
inteir^gntonea  propounded  asbedbim  to  stale  the  amount  of  the 
nseels  wUih  had  come  to  bis  hands,  with  a  partioabf  account  of 
their  nature.  And  the  defendant  annexed,  to  bis  answer  a  large 
and  minute  sobedale  of  the  items  of  his  account^  with -a  common- 
tary  of- his  own  upon  eadi  item ;  or  bad  appended  to  bis  answer  a 
nslMdule  wUch  was,  in  foctf  nothing  more  than  a  mere  tmnscnpc 
•£  tfMlesmeai^'S  biUs ;  or  where  the  defendant,  the^eaeeutor,  having 
asld^thetestater's bous^old-  femituise  by  auetioD, set^fortb,  in  tbe 
nabednle  lO' bis  answer,  a  copy  of  tbe  aaetioneer's  catalogue^  with 
tbe  description  and  price  of  eveiy  article. 

it  wan  held,  that  such  schedules  were  altogether  unnecessary 
and  trnpertimnt,  notwidistanding  tbe  minute  and  special  inquiries 
of  tha*  plaintiff,  and  weve  expunged  •  accordingly ;  because  they 
eenveysdf  not  -the  hast  'degree of  ioTormatioo  upon  tbe  queetions 
naked  bylhe  bil^  the  objoet  of  which  was  to  have  the  heads  of 
MM-ehnm  and  another  se  set  out  as  to  be  informed  bow  a  parti^u*- 
Inr  bainnoo  bad  bean  produced ;  attd  because^  although  the  plain- 
tiff bad  pertinaciously  insisted  oi>a  fidl  disclosure;  and  theref<Nre, 
so  insisting)  could  not  object  to  tbe  disclosure  in  ordinary 
';iynt  the  defendant  could  nc^be  justified  in  setting  outatt 
tbe  items,  of  a  txadesaaan's  bill,  unless  they  were  specifically  calied 


(j)  SmiUi  9.  Reynoias,  Mmely,  70^{k)  Hildywd  v.  C^rtssy,  8  Atk.  SOS. 
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tbat^  ID  answer  to  the  ctmmoa  iotw«C<^tmfiB,ac4teiMiiit  ihoiiU 
be  justified  in  loading  th^.  paitiee  witk  tbe  e^pftoee  tbal^eMndi 
the  setting  forth  all  the  ninnte  partioidars  e^d  prices  inaa  «m* 
laeneer^s  catalogoe }  since  it  would  have  been  aufioieiat  te  stalew 
that  the  furoitwre  was  sold  bj  aootion  at  sueh  ^l  time  and  piaoet  hj 
such  a  person,  end  had  produced-  such  a  aum.  And  if  a  plaieliiF 
leaUj  desires  la  be  furnished  with  these  miniiler  detMis  he  will 
have  no  difficulty  in  explaining  his  puipoee  hj  a  ffpeeial  inteiva^ 
gatoi]r«  (/) 

Hence  it  deadly  appears,  thai  a  defendant*  in  making  answer  te 
a  bill,  oannot.be  pednitted,  in . any  mainer»  lo  staay  biqi»ad  Ihe. 
confines  of  the  case  therein  eet  forth;  er.to  himg  within  theea 
limits  any  thing  which  can  affoid  no  degree  of  that  infiumitiDft 
asked  for  by  the  bill;  or  whkh  can  have  no  infleeaee  iipoii  .the 
ease ;  or  wldch  cannot  be,  in  any  way,  needful  to  him  asn  defence 
against  the  claims  and  pretensions  of  the  plaintiffs  Upon  these 
principles,  in  the  case  now  under  consideiaitton,  I  cannot  |fip- 
nounce  the  various  aU^tiona  of  this  anawcTt  designated  hf.  the 
plaintiff  as  additional  matter,  ,to  be  entirely  impertinant  and  fiimgn 
from  the  subject  in  dispute* 

It  is  admitted,  that  the  defimdants  have,  fnli^nnd  enffirieify 
responded  to  all  that  has  been  asked  of  them  by  the  bilL  .BetiHie 
dffendants  baring  a  right  to  set  forth  the  matteia  m  which:  diqp 
mean  to  rely  as  a  defence  against  the  plaintiff's  claim  haviaidoae 
ao;  and  it  is  against  those  positions  of  the  answer  that  aD  Mm 
plaintiff's  objections  baTc  been  dircicted.  These  defendenti^  in 
the  suit  at  law,  bare  relied  upon  the  plea  of  pl/m  t^imkkmit^^' 
end  in  their  answer  to  this  bill  they  do^  in  effect,  shew  haw  th^jr 
mean  to  sustain  that  plea.  They  here  state,  as  .the  jreHrrthwcc  mk 
fimndation  of  their  defence,  that  they  had  reasonable  fftpoMd  le- 
presume,  that  the  claim  of  the  plaintiff  had  bean  satiafied»:or.ehai- 
doned,  arising  froni  the  length  of  time  d ving  which  Abe  dji^mla 
had  loitered  or  slumbeied  in  the  court  of  law;  firom  noi/deawmk 
baring  been  made  upon  them,  after  they  had  giimti  nMieahytyobi 
licatioA  aocording  to  law,  ^hich  notice  bed  been  lapented^  deK* 
rered  into  the  house  of  the  plaintiff's  testator,  ^o  had  fee  nrnqr 
years  resided  near  these  defendants  and  their  testatoti  and  hafeee 


™  '       ■  '  ■     ■■  .  .11     ■     111  I      I     I  r      I  I 

(1)  AlNfw  9.  J<teMb4  y«t.S17;  Msrmye.  Rem,  1  Msrir.Sffi 
••  BsMflionli  S  Mel  51. 


a*  Jimftiitia'  of  Hm  Miv|toi  kid  been  iMdd  am^g  Iiis  MXt  df 
Vm^im)  II  i»  tnit)  tiuit  Ikitte iilAtlM.  mighty  19^ 
iMcooriey,  have  bMi  oafBeieBtly  tet  ifoith  ki  •  more  condenseA 
wmmet-  uid  with  ttmtr  wofds;  but  I  eamiot  consider . fhem  aii 
iiiJi¥Mrt,  or  aajr  tliat  they  hare  been  so  yerj  diffiiaitelj  set  Ibrtb 
aala ambtiflt 4o^iaftt>ertiiieMe8ivrhieh ahoold  be tepmiged.  ' 

B«k  tblse  ddHMfaLiilB  haye  eihibited^  ai  a  part  of  Aeir  answery 
a  ciq[iy  fiofll  the  noords  of  the  Oiphans  Oomt  of  tteir  second 
adniMOlratioB  aceomit)  and  of  the  distribntioB  of  the  suipkis  of 
tlieir  intestate's  estate.  This  I  hold  to  have  been  wholly  useless 
aad  vnnteeasaiy;  because  their  adiainittfatiofi  accounts,  or  tiie 
mode  m  wkich  they  had  adnbistered'  the  estate^  their  intestatey 
WW  in  no  way  ^nestioaed,  or  caHed  for  by  the  biB ;  nor  were  any 
snck  aaatttn  involfed  in  flie  controyersy  to  be  determined  by  ttie 
anil  at  eammon  law^  in  relation  to  which  dispute  alone  they  were 
idtafrogated  by  the  plaintiff.  Tliis  copy  of  tiie  account  from  the 
Oiphans  Court  mast  therefore  be  expunged  from  tbts  case. 

The  phintiff  has  abo  objected  to  what  the  defendant  Maiy  has 
said  in  ralattefn  to  the  ficight ;  because  what  she  states  could,  at 
moaty  amount  only  to  a  verbal  agreement,  and  the  contract  of  tibe 
parties  was  in  writing. 

This  aDegatien  made  by  the  defendant  Jlfory,  in  the  joint  and 
several  answer  of  these  defendants,  is  evidently  introduced  as  an 
asviidanGe  of  so  much  of  the  plaintiff's  daim ;  and  tiierefore,  could 
heiof  na  weight  on  any  prayer  for  relief  here ;  unless  sustained  by 
piDo£  And  if  offered  to  be  so  estabKsbed,  the  question  would 
tiian  ariae,  whether  such  proof  should  not  be  rejected  so  fhr  as  it 
WW  nClnnpted  to  be  rdied  on  as  giving  an  interpretation  to  a 
wiitlan  ataitraet ;  or  whether  it  would  not  be  admitted  upon  the 
giannd)  not  of  construing,  but  as  an  addition  to,  or  alteration  of  a 
walttw -agmanent 

if  ^ha  defendant  Mmry  were  ofiered  as  a  witness,  to  prove  the 
fimm  At  states,  it  tnight  be  objected,  that  she  was  incompetent ; 
bsnnnan  of  having  been,  at  the  time  she  obtained  a  knowledge  of 
tbn  iaeta  <tf  whieb  die  speaks,  the  wife  of  the  party  as  to  Whose  con* 
tract  she  testifies ;  as  husband  and  wife  are  incompetent  witnesses 
for  or  against  each  other,  as  to  all  matters  occurring  during  the 
ty  as  well  idler  as  during  the  coverture,  (n)    If,  however. 


(«)  Bcj4tSk  9.  Dnnuaoad,  11  Xtst.  144,  aote ;  Xe«aott  ».  Hoh;  k  Com.  Law  Rep. 
S49 ;  Wrigbt  «.  Pidhtm,  18  Com.  Law  R«p.  271.— (n)  Neliua  v.  BrickeH,  1  Hay- 
ifood's  Bep.  19-,  DoJcer  v.  Hatler,  21  Com.  Law  Rep.  416. 


4tS  PtltC£  9.  TTSCOfv 

tlii«  wfB  a  biB  for  vetief  bere,  and  tliis  case  wia'seldowfi  ftp-'h^r* 
ing  OD  bill  'and  answer,  then  this  aHeglttlob,  in  theanswtf  of  4m 
i^ndant  %Miry,  wodd  be  talken  fortrae,  althotigfa  aheiaig^t  ba 
deemed  incompetent  to  testify  to  the  Act  as  a  Witnesa^  [o)  Bvl 
aa  to  the  rekvanoy,  legalit j,  and  competedcy  of  any  tesliiBoity 
brought  oat  by  a  bill  of  discoVefry,  it  does  libt  belong  %0'tf^  t&M 
to  decide;  beeailse  sacfa  questions  can  only  be  determfaied,  ^Ih 
propriety,  by  the  court  of  common  law  for  whose  nse  the  discoreiy 
has  been  reqaired.  (p) 

It  is  a  general  rule,  that  on  a  bill  of  discovery  the  pMotiff  nrasi 
pay  to  the  defendant  all  his  costs  in  this  court ;  and  that  too,  in* 
eluding  all  expenses  incurred  by  the  de^ndant  in  resisting  motions 
made  in  the  case  by  the  plaintiff.  And  ^  de^dant's  right  to 
midce  his  demand,  accrues  as  soon  as  he  has  answered,  ailoviing 
to  the  plaintiff  a  reasonable  time  to  look  fatto  the  sufficiency  of  the 
answer.  But  it  has  been  thought  that  this. rule  is  too  general; 
that  it  ought,  at  least,  to  be  so  modified,  as  that  the  plaintiff  shoaid 
not  be  bound  to  pay  costs  where,  upon  demand,-  the  ddbndant  had 
refused  Toluntarily'to  make  the  requisite  disclosures,  so  as  to  com- 
pel the  plaintiff  to  come  into  this  court,  and  incur  the  expense  of 
a  bill  of  discoyery.  It  certainly  does  seem  to  be  reasonable,  evoi 
although  the  plaintiff  should  be  ordered  to  pay  the  costs  of  Ais 
court  in  the  first  instance ;  yet  that  they  should  await  the  event  of 
tiie  suit  at  law,  and  be  taxed  there  like  the  costs  for  summoniog* 
witnesses,  ftc.  as  a  part  of  the  costs  of  the  suit  at  comtton  hrw.  {ij} 

The  act  of  Assembly  declares,  that  in  deciding  on  exceptions  to 
answers,  the  court  may  award  costs  to  the  party  prevailing;  (r) 
by  which  the  question  of  costs  seems  to  have  beetai  submitted  enr 
\tite\j  to  the  discretion  of  the  court,  in  all  such  easto,  without  di»- 
tinetien.  In  the  exercise  of  that  'discretion,  ttierefore,  I  caMdt 
but  think  it  as  reasonable,  on  a  mere  bill  of  disooveiy,  as  on' a  Mi 
for  relief,  where  the  plaintiff  has  been  put  to  the  expense  and 
tronUe  of  extracting  a  su^ient  answer  from  tfie  defendant,  or  of 
pruning  away  its  impertinences,  that  he  should  have,  at  least  the 
costs  of  the  exceptions ;  and  therefore  I  shall  gire  audi  eoats  in 
this  case. 


(0)  Leaox  v.  Proat,  a  WbcaC.  S0r.-*(p)  Bishop  of  London  o.  Fytche,  1  Bto.'^* 
C.  as ;  Hindaan  v.  Tajrlor^  %  Bio.  C.  G.  S.-<f )  Caftmisht ».  Jiatoty,  1  Ym^jfrn^ 
292;  Weymouth  v.Boyer,  1  Vea.,  juo.,  428 ;  Sinunonda  suLord  KJum^M  V^* 
7i6;  Hindman  r.  Taylor,  2  Bro.  C.  C.  10;  Noble  v.  Garland,  1  Mad.  Bep.  S-iS; 
1  Mad.  Pra.  Chan.  216;  Grant  «.  Jackaon,  Peake's  Cat.  N.  P.  204.-- (r)  182(S  cb. 
161,  i.  S. 


McKIM  r.  PPQM.  4lff 


.  ISBwicipan  kk  (CMMifl, tibt  ike lastoM-of  tke ezoeplioot of 
'lb»  pkdntiff  to  ifape  ffud-anavtry^be  and  the  aaino  is  henibj  allowed; 
-$gui'  thai  tht.aaid  exhibit  which,  the  defendanta  have  piayed  to  ha 
taken  as  a  past  of  their  answer,  putportiiig  to  be  a  copy  of  the 
mrnad  adDMniatration  acooant  of  thedefandaiits,  and  the  disttibu* 
tiom  of  the  aoiplua  of  their  iotostate's  estate,  be  expiuiged  from  the 
proceediBga  in  this  case ;  that  ail  the  other  exceptions  of  the  said 
jiamtiSto  the  said  answar  be  Mrennded.  And  that  the  defeodaats 
pay  to  the  plaintiff  all  the  costs  of  the  said  esceptions,  iadadiBg  a 
sattciles'tf  fee,  to  be  lazdl  by  the  r^ter* 
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If  the  plaintiff  brings  on  the  case  for  hearing  on  bill  and  answer,  he  (hereby  admits 
"ttie  answer  to  be  true. — The  bill  dismissed  as  to  some  of  the  defendants,  and  relief 
Dwated  ag«init  oClien.-~A  decree  to  accottnt.^WlMre  efidtnoa  is  to  be  taken,  a 
reaaonable  time  to  collect  it  is  aUowed  as  of  coiina*— Alter  an  i|>ptal  bad  bees 
taken,  the  plaiatiff,  on  dismissing  his  appeal,  allowed  to  amend  his  bill,  on  which 
a  new  injunction  was  granted  on  terms. 

Tlires  kiads  ti  corporations,  in  reference  to  their  objects ;  the  natore  of  each  consl- 
.  daredU— How  a  cofporation  may  sue  or  ba  sued ;  and  to  what  aetions  It  may  ba 
liable. — The  proceedings  against  a  corporation  to  enforce  an  answer,  os  obedienca 
to  a  decree. 

TlM- proceeding  by  publication,  on  the  ground  that  the  defendant  does  not  reside  in 
tke. slate,  does  not  apply  to  thoae,  aucb  aa  msrinen*  who  are  temporarily  abaent 
in  theif  vocation. — ^There  can  be  no  substituted  aeryice  of  a  iubptam  to  aaiwer 
an  amended  bill  upon  a  solicitor,  as  against  a  resident  defendant. 

TsM  biH  was  filed  on  the  23d  of  Juiie,  1827,  by  WaOam  SL 
Miwre  and  John  McKim^  jwnior^  against  John  Odomy  Ckorge  Law;  i 
fVUBam  Q.  Ua/msm^  FFftfiom  F.  Anders^ny  and  The  Pftsidad  and 
MMtecian  rfih€  Franklin  Bmk  of  BaUbnore.  The  bill  states,  that 
Ike  pkinttff  Mo^e  aad  the  defendant  Odomy  bemg  joint  and  eqaal 
emwtn  of  the  schooner  Beauty,  sent  her  on  a  voyage  from  Bahi- 
Bftore  to  Montovideo,  under  Odom  as  master;  that,  for  the -better 
Management  of  the  eoncems  of  their  Tessel,  they  employed  the 
defendants  Law  4t  Harrison^  then  partners  in  trade,  as  her  ship^s 
husband ;  that  it  was  agreed  by  these  owners,  before  their  vessel 
sailed,  that  she  might  be  sold,  and  die  was  sold  accordin^y,  at 
MMtmdeo^  for  about  #12,000;  and  there  were  remitted  in  specie, 
by  tfie^  United  States  ship .  Cyane,  as  a  part  of  the  process  of 
sale,  about  $9,000,  with  a  bill  of  lading  for  the  defendant  Law; 
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tfiat  on  tke  lOfa  of  April,.  IfiK^llu^  idnntiff  JUim  onipwl  all 
^18  inlttf^st  ia  the  sohooner.  aad  hm  oanii^gt  to  the  fMitif 
Jlfa£i»H  of  vhich  IrOto  wis  duly  notified ;  that  afterwMds  and  imt 
ttediatdy  on  the  arriyal  of  the  ship  Cyane,  the  defendant  Lcm^hf 
means  of  his  bill  of  lading,  obtained  possession  of  the  qpeaae  ne^ 
nkted,.  had  it  exchanged  ia  Philadelphia,  and  dieace  tmaaniNed 
(bo  Baltimore,  where  he  hadtbe  greater  part  of  it  deposited  in  Xlks 
I\»nklm  Ba^f  in  the  name  of  the  defendant  Ubufarsofi,  ia  tnMt 
iot  Us,  Jjua^Sf  use ;  that  the  object  of  the  defendant  Lawia  withr 
holding,  and  thus  secretly  depositing  the.proeeeds  of  «de,  wai 
fiaudulently  to  compel  the  plabtiff  McKim  to  submit  to  ceitain 
unjust  and  improper  charges,  which  he,  LaWf  as  ship's  hosband, 
claimed  a  right  to  have  allowed  and  deducted  from  those  proeeednt 
Upon  which  the  plainti&  prayed  relief  and  an  injunction  to  stay 
the  money  so  deposited  in  the  hands  of  the  bank.  An  iflgunctiQa 
was  granted  accordingly. 

The  defendants  answered  separately.  Odam  averredy  that  the 
sp^oje  which  bo  had  remitted  by  the  Cyane  to  J^,  was  not  made 
np  exelusively  of  the  proceeds  of  the  sale  of  the  schooner  and  her 
earnings ;  but  consbted,  in  a  considerable  part,  of  the  proceeds  of 
the  sale  of  certain  merchandise  in.  which  the  plaintiffs  had  no  iar 
terest,  as  wan  shewn  by  an  account  of  Zuamurmmy  Frosdtr  ff  Oi«, 
which  he  exhibited  as  a  part  of  his  answer ;  and  he  also  aTcrred, 
that  it  had  been  agreed  between  him  and  the  plaintiff  Jlfoors,  thM 
the  half  owner  of  the*  vessel,  before  she  sailed,  that  alliemittanoes 
should  be  made  to  the  defendant  £ato,  as  ship's  husband,  who  had 
made  sundry  disbursements  for  the  use  of  the  vessel,  which  he  had 
at  right  to  bavo  aUowied  and  repaid  to  him  accordingly;  and  this 
defendant  denied  aU  the  chaj^es  of  fraud,  &c. 

The  defendants  Zofi;  Sf  Harmon  answcKd  to  the  same  efiect; 
and  positively  denied  the  secret  and  improper  disposition  of  thi 
spiecie  received  from  the  Cyane  as  charged ;  and  averred^  that  it 
'yras  not  hfld  by  the  defendant  Jindersan  for  his,  Imw%  use,  $$ 
stated. 

'iThe  defendant  Jindersan  averred^  that  the  sum  depoailed  in  the 
bank  was  exchisively  and  piroperly  his  Own ;  ^nd  he  posititdy 
denied  all  combination  and  fraud  as  charged  in  the  bill* 

And  the  baiik  in  th€^  anaw^  averred,  that  the  sum  stood  cm 
their  bojoks  as  a  depoaite  belonging  to  the  defendant  Jbinwom, 
and  that  they. had  no  )a^)wledge  of  any  other  ciroumatanGes  men* 
turned  in  the  bill. 
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VpHk  Utese  ftii9wm  At  defendants  gttte  notice  or  a  nfdtioii  to 
4Si$B9ife  the  injunction,  which  coining  on  to  be  heard,  the  injuno- 
tmi  WB9  on  the  15th  of  October,  1837,  diasolred.  From  whieh 
order  the  plaintifls  appealed.  By  a  note  in  writing,  dated  on  the 
Ml  of  Apr3, 1896,  from  W.  H.  Marrioiiy  one  of  the  solicitonr  of 
the  plaintiflb,  addreimed  to  the  register,  he  says,  that  after  a  carefill 
enmination  of  Lmo^s  answer,  they  had  determined  to  submit  the 
ease  on  bill  and  answer.  The  genera)  replieation,  which  had 
been  filed,  hartng  been  thus  withdrawn,  the  case  was  accordiogly 
iRibmitled  #or  hearing  on  bill  and  answer. 

i4lA  AprU^  1828. — Blakd,  Chancellor. — ^Tbis  case  haying  been 
*flet  down  for  hearing  by  the  plaintiiB  upon  the  bill  and  answen 
tttereto  alone;  and  having  been  submitted  on  their  part  without  ar- 
gument ;  and' the  solicitors  of  the  defendants  having  on  the  26th  of 
March  last  filed  a  note  in  which  they  say,  that  *the  counsel  for  the 
defendants  having  understood  that  this  case  is  set  down  for  hear- 
ing at  the  present  term ;  and  that  the  object  of  complainants  is  to 
obtain  against  the  defendant  Law  a  decree  to  account.  They, 
therefore,  respectfully  submit  to  the  Chancellor,  whether  the  com* 
plainants  are  entitled  to  any  such  decree ;  no  such  relief  having 
been  prayed  in  the  bill,  and  no  foundation  having  been  laid  for  the 
«ame.'    Upon  which  the  proceedings  were  read  and  considered. 

One  of  the  plaintifib,  McKknj  as  assignee  of  his  co-pkintiff 
MoQfty  claims  the  one-half  of  the  schooner  Beauty,  as  tenant  in 
bommbn  with  the  defendant  John  Odom.  The  plaintiffii  complain 
that  the  defendants  JLotr,  Harrison^  and  Odom^  have  refused  to  ac- 
count with  them  for  the  proceeds  of  this  vessel,  which  has  been 
sold,  and  her  earnings.  And  by  their  bill  pray,  that  one-half  of 
those  proceeds  and  earnings  may  be  delivered  over  to  them,  or  that 
they  may  have  such  other  relief  as  is  best  adapted  to  the  nature  of 
their  case. 

When  a  case  is  set  down  for  hearing,  as  this  has  been,  on  the 
Mil  and  answers  alone,  every  thing  contained  in  the  answers,  in- 
cluding the  exhibits  which  constitute  a  part  of  them,  being  prayed 
to  be  made  so,  are  necessarily  admitted  by  the  plaintiff  to  be  true 
in  every  particular,  so  hx  as  it  may  be  at  all  pertinent  and  applica^ 
ble  to  the  case  set  forth  in  the  bill ;  because,  if  the  plaintiff  does 
not  contest  the  answer  by  putting  in  a  replication  to  it,  he  thereby 
admits  it  to  be  true ;  and  even  if  be  should  have  put  in  a  replica- 
tion ;  yet,  if  he  afterwards,  without  laying  the  defendant  under  a 
rule  to  proceed,  brings  the  case  to  be  heard  on  bill  and  answer^, 
62  V.3 
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the  answer  must|  in  Iik«  maimer,  be  taken  to  be  true  in  aU  poiaU; 
because  the  opportunity  whicb  the  defendant  had  of  proviaff  U0 
^n^fwer,  is  thereby  as  effectually  taken  from  him  as  if  no  feplicatios 
had  been  filed,  (a) 

It  is  also  an  established  rule,  that  when  any  one  of  two  or  mote 
defendants  makes  out  a  defence  whioh  goes  to  the  whole  case,  as 
regards  himself,  at  least,  the  bill  must  be  dismissed ;  and  whese  a 
complete  bar  as  to  the  whole  case  is  thus  established  by  any  one 
defendant ;  and  there  can  be  no  relief  granted  against  any  one  de- 
fendant without  ipcluding  all  of  them,  the  bill  must  be  dismissed 
totally  as  to  all.  (6) 

In  the  manner,  and  upon  the  principles  on  which  this  case  has 
been  presented  to  the  court,  its  nature  and  extent  must  be  coUeeled 
chiefly  from  the  answers.  It  is  perfectly  clear,  that  the  Prestdcnf, 
Directors  and  Company  of  the  IhrankUn  B^nk  of  BaUimarey  and 
WiUiam  F.  Andersouy  had  not,  at  any  time,  any  connexion  or  eon- 
cern  with  this  ease,  further  than  as  the  mere  supposed  holders  of 
the  identical  proceeds  of  the  schooner  Beauty,  and  her  eamijiigs* 
Considered  as  such,  they  were  properly  enough  made  parties  so  far 
as  any  benefit  was  expected  to  be  derived  from  an  injunction.  Bat 
the  injunction  which  was  granted,  haying  been  dissolved,  they  aie 
now  detained  here  for  no  purpose;  their  answers  conclusively 
shew,  that  the  plaintiffs  can  have  no  relief  whatever  against  them; 
and,  therefore,  as  to  them,  the  bill  must  be  dismissed. 

As  to  the  other  parties,  it  is  quite  evident,  that  it  will  be  iafr- 
practicable  to  reach  the  justice  of  the  case  without  an  accoant ; 
indeed  it  is  what  all  seek  as  the  only  means  of  obtaining  th«t  to 
which  each  deems  himself  entitled.  All  that  has  been  said  about 
the  nature,  value,  and  proceeds  of  the  cai^o  of  the  schooner 
Beauty,  must  be  laid  aside  as  foreign  to  the  matter  in  cootcpvengf 
between  these  parties.  McKim  and  Odom  were  tenants  in  eom- 
mon  of  this  vessiel ;  and  as  such,  each  of  them  is  entitled  to  one- 
half  of  the  net  proceeds  of  the  sale  which  has  been  made  of  her, 
and  also  to  one-half  of  her  freight  and  earnings  on  her  voyage 
from  Baltimore  until  she  was  sold.  The  firm  of  Lata  Sf  HarrUonf 
and  George  Xato,  are  entitled  by  their  contract  with  the  owners  of 


<«)  Bean's  Oiden,  i8»  130 ;  Fonvm  Bom.  45;  Gfo«v«nor  «.  Gsrtwi^lit.  B  Gm. 
Chan.  21 ;  Barker  9.  Wyl«i»  1  Yem.  140 ;  Wiottesley  v.  Bendish.  8  P.  WjU.  BS7, 
note ;  Legerd  v.  Sheffield,  2  Atk.  877;  Paul  v.  Nixon,  1  Bland,  201,  note;  £itep  v. 
Watkina,  1  Bland,  4SS;  Wright  v.  Nutt,  8  Bto.  C.  C.  840.'(6)  Lingan  e.  Hendet- 
aoo,  1  Blan4«28S;  Bariser  v.  WykI,  1  V«m.  140. 
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tbis  schooner,  and  by  the  nature  of  their  agency,  to  retain  so  much 
of  the  proeeeds  of  this  vessel  and  her  earnings,  -which  have  come 
to  their  hands,  as  will  reimburse  them  for  all  disbursements  and 
adrances  made  by  them,  as  well  on  account  of  her  Toyage  to  the 
West  Ittdies  as  of  that  which  she  made  to  Montevideo. 

Tbe  auditor,  therefore,  will  so  state  the  account  as  to  shew  the 
amount  claimed  for  disbursements  by  the  firm  of  Lav>  Sf  Hinrrison^ 
and  also  by  Oearge  Law.  The  amount  of  proceeds  which  came 
to  the  hands  of  Law  ^  Harrisany  of  Oeorge  LaWy  or  of  John  Odanty 
if  hi  fact  any  has  been  separately  received  by  each,  or  any  of  them. 
The  one-half  of  the  net  amount  of  the  proceeds  of  this  schooner 
and  her  earnings  wiH  be  decreed  to  McKmy  and  the  other  half  to 
OArni.  Interest  is  to  be  estimated  as  usual  on  receipts  and  pay- 
ments. The  object  of  this  account  is  to  ascertain  the  exact 
amount  to  which  McKim  and  Odom  are,  each  of  them,  entitled ; 
and  of  whom  they  are  to  obtain  payment. 

Whereupon  it  is  Decreedy  that  as  regards  the  Presideniy  Direc- 
lots  and  Company  of  the  Franklin  Bank  of  Baltimore y  and  WSUiam 
F.  Andersony  the  bill  of  complaint  be  and  the  same  is  hereby  dis- 
missed with  costs  to  be  tared  by  the  register.  Decreedy  that  the 
complainants  and  the  defendants  George  LaWy  William  G.  Harris 
son  and  John  Odomy  account  with  each  other  of  and  concerning 
the  disbursements  made  for  the  outfit  and  use  of  the  said  schooner 
Beauty  on  her  voyage  to  the  West  Indies,  and  afterwards  to  Mon- 
tevideo ;  and  also  as  to  the  proceeds  ^f  the  sale  of  the  said  vessel 
and  her  earnings,  as  in  die  proceedings  mentioned.  That  the 
tiudttor  state  the  account  relative  thereto  from  the  evidence  and 
proceedings  in  the  case,  and  such  other  evidence  as  may  be  laid 
before  him  by  either  party.  The  said  account  to  be  returned  to 
fliis  court  for  further  order,  and  subject  to  the  exceptions  of  either 
party:  And  it  is  farther  Otderedy  that  the  plaintiffs  and  defen- 
dants LaWy  Harrison  and  Odomy  be  and  they  are  hereby  authorized 
to  take  testimony  before  the  commissioners  in  the  city  of  Baltimore, 
to  be  used  in  stating  the  account  as  aforesaid,  on  giving  three 
days  notice  as  usual.  Providedy  that  the  same  be  taken  and  filed 
on  or  before  the  16th  of  May  next. 


On  Hie  18th  of  May,  1988,  the  defendant  LaWy  by  his  petition 
on  oath,  stated,  that  the  testimony  of  William  P.  MaUhewsy  a 
witnoBS  competent  and  proper,  who  was  then  beyond  the  limits  of 
the  state,  was  necessary  to  sustain  his  case,  ftc.    Whereupon 
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lie  prayed,  Aat  he  might  hare  a  commiMto&  to  take  teathaony  \ 
and  that  the  time  for  collecting  and  retarning  evidence  might  he 
enhirged. 

12IA  Majfj  1826. — Blahd,  Chaneeltor. — Ordertd^  that  the  tiaw 
limited  for  the  returning  and  filing  of  testimony  authorised  to  be 
taken  by  the  interlocutory  decree  of  the  4th  of  April  laat,  be  and 
the  same  is  hereby  extended  to  the  15th  of  October  next.  Thai 
the  parties  be  and  they  are  hereby  authorised  to  take  eut  a  <5om- 
mission  for  the  purpose  of  taking  testimony  in  any  fbreign  country; 
to  be  read  in  evidence  in  this  case,  on  naming  and  striking  com* 
missioners  as  usual.  Prtmded,  that  such  commission  be  returned 
on  or  before  the  16th  of  October  next ;  or  that  good  cause  be  then 
shewn  why  the  same,  with  reasonable  diligence,  could  not  havb 
been  returned  by  that  time. 


Soon  after  which  the  plaintifls,  by  their  petition  on  oath,  stated 
various  matters  and  things  in  relation  to  the  grounds  upon  wliidi 
this  last  order  had  been  granted ;  and  objected  to  the  enlaigemeiit 
of  the  time  for  collecting  and  returning  testimony;  Paging,  thki 
the  sole  object  of  the  defendant  Law^  was  an  unjust  and  unreason* 
able  delay.  Upon  which  they  prayed,  that  the  order  of  the  ISdi 
instant  might  be  rescinded. 

16M  May,  1828.— Bland,  ChanceUor.^Uhe  petition  of  Ifce 
plaintiffs,  this  day  filed,  having  been  submitted,  has  been  read  sad 
considered. 

The  time  limited  for  taking  and  returning  testimony  in  rdatkn 
to  the  accounts  directed  to  be  stated  by  the  interlocutory  decree  of 
the  14th  of  April  last,  was,  as  is  usual  in  cases  where  tkece  ii 
nothing  in  the  proceedings  from  which  what  may  be  deemed  a 
reasonable  time  for  that  purpose  can  be  inferred,  and  the  paitiia 
have  not  been  heard  upon  that  subject,  fixed  at  a  very  short  period* 
And  therefore  I  did  not  consider  it  proper  on  the  12th  instant  to 
exact  from  the  party,  on  that,  his  first  application  for  an  extensioa 
of  the  time,  such  strict  proof  of  the  necessity  of  having  it  enlarged^ 
as  I  should  have  done  on  a  second  application  of  the  sanae 
ture,  or  as  would  be  required  to  obtain  the  continuance  of  a 
standing  regularly  for  hearing;  therefore  it  is  Otdertdj  that  the 
aforesaid  petition  be  and  the  same  is  hereby  dismissed  witti 


On  the  20th  of  June,  1828,  these  plaintifi  filed  another  biU 
against  these  same  defendants,  in  which  the  ownerahip,  voyage. 
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ttttd  Mte  of  the  sehooAtf  Beauty,  ie  set  f<Nrtli  as  in  llie  first  bill  s 
aad  ^er  staling  as  bdcnre,  that  the  prooeeds  of  sale  were  remitted 
hj  the  Cyane,  the  plaintifis  aver  by  this  bill,  that  the  specie  was 
seeeired  Ihwi  Ae  Cyane  by  the  defendant  AndenoHj  as  the  agent 
ef  the  defendant  Law;  and  that  ^nd$rsan  had  carried  it  to  Phila** 
delphia,  and  ooyertly  transmitted  the  whole  or  the  greater  part  of 
it  flience  to  Baltimore,  where  he  had  fraudulently  deposited  it  in  the 
AwnApltfi  Ba$ik  in  his  own  name.  The  particulars  of  which  alleged 
fipaodulent  transactions  are  fully  described  in  the  bill,  in  which  it  is 
idleged,  that  they  were  not  known  to  the  plaintiffs  when  they  filed 
their  first  bill.  And  it  is  further  alleged,  that  the  defendant  Law 
10  insolvent  and  unable  to  pay  his  debts ;  and  that  the  defendant 
Umrri§on  had  been  actually  discharged  under  the  insolvent  law. 
Whereupon  the  plaintiffs  prayed,  that  upon  the  dismissal  of  their 
appeal  firom  the  order  of  the  15th  October  last;  and  of  their  bill 
filed  on  the  23d  of  June,  1827,  an  injunction  might  be  granted 
upon  this  bill  to  prevent  the  proceeds  from  being  removed  from 
the  bank  in  whieh  tfiey  had  been  deposited  by  the  defendant 
Ai^deritm ;  and  for  general  relief,  &c. 

SOIA  June,  1828.~Blaiid,  OianceUor.—I  would  have  it  dis* 
liaotly  anderstood,  that  I  disclaim  the  power  to  pass  any  order 
relative  to  a  subject  matter  appealed  from,  pending  an  appeal  by 
virtue  of  which  the  power  of  this  court,  in  relation  to  such  subject, 
may^or^an  be  decided  by  the  Court  of  Appeals,  to  have  been  sus- 
pended. But  I  am  of  opinion,  not  however  without  some  doubt, 
that  I  may  be  albwed,  pending  an  appeal  from  an  interlocutory 
order  dtasolving  an  injunotion,  made  on  the  bill  and  answer  alone, 
lo  grant  another  injunction  upon  a  bill  in  nature  of  an  amended 
bill  between  thie  same  parties,  to  be  issued  after  such  dismissal  or 
ten&ination  of  the  appeal,  as  leaves  the  injunction  dissolved  ac* 
oorcbng  to  the  order  appealed  from.  In  this  case  however,  it 
appea»  to  me  to  be  fit  and  pn^er,  in  order  to  prevent  a  vexatious 
nenewal  or  continuance  of  the  injunction  on  a  state  of  facts  which 
haa  been  already  considered  and  adjudicated  upon ;  that  the  bill 
this  'day  filed,  and  now  submitted,  should  be  considered  as  an 
amendment  to  that  filed  on  the  23d  of  June,  1827 ;  and  that  it 
should  be  so  taken  and  answered  accordingly.  But  as  it  appears, 
that  the  new  faots  set  forth  in  this  bill  are  chiefly,  or  altogether 
within  the  knowledge  of  the  defendants  LaiOy  Harrison^  and  Ander* 
$My  it  is  therefore  reasonable,  that  the  injunction,  to  be  issued 
after  the  termination  of  the  appeal,  should  be  subject  to  a  motion 
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|br  a  diflsoUuioB  pn  (lie  coming  in  of  their  amwen  tbenelo  done, 
in  ooonexion  with  all  the  pcevious  foroceeduigs.  (c) 

Therefore  it  is  Ordered^  that  upon  the  fact  of  the  dismisaal  of 
the  said  appeal,  or  other  final  teooination  thereof,  whereby  the  eaid 
injunction  may  be  diasolved,  being  certified  to  the  xegiater  of  this 
court,  an  injunction  be  issued  as  prayed  by  the  afcMreaeid  biQ  of 
complaint.  And  that  tubpcsnw  now  isaue  as  in  caae  of  an  SEmended 
bill.  And  it  is  further  Ordered^  that  at  any  time  afker  the  defen* 
dants  jLoto,  Harrison^  and  Anderson^  shall  have  fied  their  answers 
to  the  said  bill,  the  court  will  hear  a  motion  to  dissolve  the  said 
injunction  granted  thereon ;  Providedy  that  ten  days  notice  thereof 
be  given  to  the  said  complainants.  And  it  is  further  Ordendj  that 
a  copy  of  this  order  be  endorsed  upon  or  served  with  the  said  writ 
of  iojanctioa  hereby  directed  to  be  issued. 


The  appeal  having  been  dismissed,  an  injunction  was  accord^ 
ingly  issued  as  authorized  by  this  order.  Afier  which  the  defon* 
dants  Lawy  Harrisony  and  And^'BOUi  put  in  their  answeis  mpnmfdf 
to  this  amended  bill,  in  which  they  fully  explained  all  the  eiTCum<« 
stances  of  the  case,  and  positively  denied  the  fraudident  trans* 
actions  as  charged.  The  defendant  Law  denied  thai  he  was  in  a 
condition  of  insolvency ;  but  the  defendant  Harmon  admitted  that 
he  had  obtained  the  benefit  of  the  insolvent  laws.  Upon  these 
answers  these  defendants  moved,  according  to  the  tenns  of  thn 
order  of  the  20th  of  June,  to  dissolve  the  injunction.    ^ 

4lh  SepiembeTy  1828 — ^Bjuanb,  Chaneellar. — The  motion  ftr  the 
dissolution  of  the  injunction  heretofore  granted  in  this  ease,  alasiA* 
ing  ready  for  hearing,  the  solicitors  of  the  parties  were  fnllj  hetrd| 
and  the  proceedings  read  and  considmed. 

Upon  the  hearing  of  this  motion,  two  affidavits  were  offered  and 
heard  with  a  reservation  as  to  the  propriety  of  their  being  thus  in* 
troduced  for  any  purpose.  Bui  since  it  is  quite  evident  that  thqr 
have  no  material  bearing  upon  the  question  now  to  be  decided,  I 
deem  it  entirely  unnecessary  to  express  any  opinion  as  to  the 
admission  of  such  affidavits,  under  any  eircumstancea^  upon  the 
hearing  of  a  motion  to  dissolve  an  injunction. 

Whereupon  it  is  Orderedy  that  the  injunction  granted  by  the 
order  of  the  20th  of  June  last,  be  and  the  same  ia  hereby  diasolved^ 


(c)  Jones  V.  Magill,  1  Bland,  177. 
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Tkt  pUntiA  hj  an  apfdication  charged  (bat  the  defendant 
Odom  had  left  the  atate,  and  prayed  leave  to  amend  their  bill, 
BMiag  that  faet,  and  praying  an  order  of  publication  against  him. 
hmve  bei»g  grattted,  the  amendment  was  made  accordingly. 
iWherevpoB,  on  th^  16th  of  September,  1828,  an  order  of  pubK- 
cation  waa  paaaed,  warning  him,  'as  being  at  that  time  out  of  the 
state/  to  appear  and  anawer  on  or  before  the  15th  of  February 
then  next  But  the  court  on  fiirther  consideration  refused  to  pro- 
ceed on  this  as  against  a  non-resident  defendant. 

On  the  iStb  of  December,  1828,  the  plaintiffi  by  their  petition, 
atatmi,  that  Th$  Prt$idint  md  Diredarg  of  the  Franklin  Bank  of 
BaUtmorty  had  been  regularly  returned  summoned ;  and  had  re- 
fused to  answer  the  amended  bill.  Whereupon  the  plaintifis 
prayed,  that  a  diitringai  might  be  issued  against  that  corporation. 

5ih  January^  1829. — Bland,  Ckancellor. — A  plaintiff  has  a 
right  to  an  answer  to  his  bill  from  the  defendant ;  the  mere  taking 
of  a  bin  fr0  eowfeido^  may  not,  in  all  cases,  serve  his  purpose ;  but 
if  tlie  dafeaxiant  is  beyond  the  jurisdiction  of  the  court,  the  plain- 
ti£F  can  obtain  no  more,  and  must  therefore  help  out  his  case  as  he 
can*  If  the  defendant  be  within  reach  he  may  be  compelled  to 
answer^  and  the  plaintiff  is  entitled,  as  of  course,  to  the  coercive 
piiDcew  of  the  court,  for  the  purpose  of  forcing  his  opponent  to  make 
a  Ml  answer  to  all  the  material  allegations  of  his  bill.  The  mode 
•f  proceeding  against  contumacious  natural  persons  who  neglect 
or  refuse  to  answer^  is  well  established  and  sufficiently  energetic ; 
but  the  course  of  proceeding  for  that  purpose  against  artificial 
bodies  or  corporations,  is  different,  more  feeble,  and  much  more 
teidy;  there  being  no  legislative  provision  for  enforcing  an  appear- 
ance or  answer  from  such  defendants,  ((f) 

So  far  as  I  have  been  able  to  ascertain,  this  is  the  first  instance 
of  an  application  to  this  court  for  coercive  process  against  a  body 
politic;  Corporations  have  latterly  become  very  numerous ;  and 
sew  ones  are  created  at  almost  every  session  of  the  Legislature ; 
the  matter  now  submitted  for  determination,  therefore,  has  an  im- 
portance much  above  the  interests  of  the  case  out  of  which  it 


{d)  It  hal  been  since  declared,  *Tb&t  any  process  issaed  by  any  court  of  this  state 
•gdiist  an  incorponted  company,  holding  and  exercising  franchises  within  said 
stat0»  may  be  senred  apon  the  president,  or  any  director  or  manager,  or  other  officer 
of  nch  companyt  with  the  same  effect  as  if  such  process  were  served  on  the  presi- 
dent and  direeU>n»  or  a  minority  of  them ;  and  such  process  shaU  be  deemed  to 
•rery  effect,  service  upon  sidd  corporate  body.' — 1832,  ch.  806,  s.  6. 
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aims,  «nd  requires  to  be  earafoUy  oonsidertd  widi  a  mw  to  <ke 
course  of  pcooeeding  in  fiitore* 

Under  the  provincial  govemmenti  corpomtiona  were  framed  and 
called  into  existence,  as  in  England,  either  diieody  bj  ot  wUk 
tke  immediate  sanction  of  the  lord  proprietary  or  the  monarch.  (#) 


(e)  1  Blac.  Com.  472;  The  case  of  Sutton's  Hospital,  10  Co.  2S. 

CccijLivs,  absolnta  loid  and  prpprielaiy  of  tha  pniTinoea  of  Mvytaad  aad  Ava* 
loB,  lord  baron  of  Baltimore,  &c.  To  all  our  officers  and  inhabitants  of  our  said 
province  of  Maryland,  and  to  all  others  whom  these  presents  may  concern,  send- 
eth  gr^etifigt  in  our  Lord  God  everlasting.  Know  ye,  that  whereas  hf  <mr  let- 
lars  patet,  under  ow  great  seal,  beaiing  dits  th«  third  day  of  KotmllBr,  i»  4aa 
seven  and  thirtieth  year  of  our  dominion,  Janoptt  Jhrnkd  one  tbousaad  jux  haadml 
and  sixty -seven ;  we  did  grant  to  our  well-beloved  inhabitants  within  the  city  called 
or  known  by  the  name  of  St.  Mary's  city,  in  the  county  of  St.  Mary's,  In  the  said 
pravince  of  Maryland,  and  the  circuits,  precinetSf  and  pritUedged  plaees  of  tlM  siM 
^ty«  not  exceeding  the  space  of  one  fi^glisb  miie  sqaare,  that  tliey  the  aaid  iabahi* 
tants,  within  the  said  city,  circuits*  and  precincts  aforesaid,  shall  be  an  incorporated 
city  of  one  mayor,  one  person  learned  in  the  law,  by  the  name  of  recorder,  and  six 
aldermen,  and  ten  persons  as  common  councllmen,  inhabiting  withiii  the  said  city; 
for  eiwnnore.  And  thai  tiit  said  mayor,  Mcordtr»  aMemeD «imI  tommm  t.mmvSk\ 
meo,  shall  be  a  body  corporate  and  one  community  iorever,  in  right  and  in  aaiM  { 
and  shall  be,  by  the  name  of  mayor,  recorder,  aldermen  and  common  council  of  the 
city  of  St.  Mary's  city,  able  and  capable  at  law  to  be  sued  and  to  sue;  and  to  act; 
eocecate,  and  db  u  a  body  incorporate ;  «nd  to  hate  succession  fontvcr ;  antf  to  thai 
•fid  to  have  a  common  teal ;  and  that  Philip  Calvert,  £s%aijia«  ona  of  tha  inHahiisiitt 
of  the  said  city,  shall,  for  the  present,  be  and  be  named  mayor  of  the  said  city,  ibr 
the  ensuing  year,  and  John  Morecrofl  recorder  of  the  same,  and  William  Calvert« 
Esquire,  Jerome  White,  Esquire*  Daniel  Jenifer,  Garrett  VansweaiingeD,  Mark 
Coaden,  and  Thomas  Coaden,  infaabitanta  alto  of  tbt  aaid  city,  aliaU  he  aUaoMn 
thereof  as  long  as  they  shall  well  behave  themselves  therein,  having  first  taken  tha 
oath  of  fidelity,  as  also  the  oath  appointed  by  us  to  be  taken  by  the  mayor,  alder- 
men and  recorder  of  the  city  of  St.  Mary's  city ;  and  to  be  administered  unto  them 
reepcctively  by  oar  lieutenant  of  the  said  province,  for  the  time  being ;  or  hj  ntik 
person  or  posons  as  we,  or  oar  heirs,  or  oar  lieutenant  of  the  aaid  proTince,  for  the 
time  being,  shall  from  time  to  time  authorize  and  appoint  to  administer  the  same. 
And  the  said  mayor,  recotder  and  aldermen,  or  the  major  part  of  them,  shall  elect 
and  chuso  ten  others  of  the  most  sufficient  inhabitants  of  tiie  said  eity  to  be  of  tte 
common  council  thereof,  for  ao  long  time  as  they  aball  well  behave  thanniielTaej 
Ohanary  Proceedingt,  lib.  O,  D.foL  64.— This  body  politic  has  long  since  been  dis- 
solved by  desuetude. 

aome  time  after  the  city  of  St  Mary's  had  been  thus  incorporated,  Ann,  Qaeen 
of  England,  who  then  held  the  government  of  the  province  of  Maryland,  gmted  a 
charter  incorporating  the  city  of  Annapolis. — Chanury  Procetdingi,  lib.  P.  CfiL 
590 ;  1708,  ch,  7. 

The  charter  of  the  city  of  St.  Mary's  affords  an  example  of  what,  in  England, 
are  called  dote  corporations ;  that  is,  where  the  major  part  of  the  persona  to  wiioai 
the  corporate  powers  have  been  granted,  on  the  happening  of  vacancies  among^ 
them,  have  the  right  of  themselves  to  appoint  others  to  fill  such  vaeaneks,  without 
allowing  to  the  inhabitants  or  corporators,  in  general,  any  vote  or  choice  in  tho 
selection  of  such  new  officers.    An  opmi  corporation  of  a  city,  tec.,  ia  wlien  A 
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(Bat  hMfeveir  tkvf  nay  bwe  been  originated  brmttly  or  dse- 
where,  it  is  certain  that  they  can  now  only  be  estaUiBhed  here  by 
the  authority  of  the  Legitlatuie«  The  multitude  of  bodies  politic, 
4bat  have  beea  created  either  by  the  gOTemment  of  the  province 
or  ol  the  Eepubbc,  most  of  which  still  subsiit,  may  be  considered, 
in  reference  to  their  objects,  as  bdonging  to  one  or  other  of  three 
distinct  classes. 

-  The^  first  Idnd  are  audi  as  relate  merely  to  the  pnbiio  pdie« ; 
which,  by  assuming  upon  themselves  some  of  the  duties  of  the 
state,  in  a  partial  or  detailed  form,  and  having  neitber  power  nor 
yrapeily  for  Ae  purposes  of  personal  aggrandizement,  can  be  con« 
aideied  in  no  other  light  than  as  the  auxiliaries  of  the  government 
of  the  Republic ;  and  consequently,  as  the  secondary  and  deputy 
Asusteea  and  servants  of  the  people.  The  right  to  estaUish,  dter^ 
or  aboHsh  such  corpoiatiomi,  seems  to  be  a  principle  evidmitly 
inherent  in  the  very  nature  of  the  institutions  dionselves ;  since 
all  mere  municipal  regulations  must,  from  the  nature  of  things,  be 
flBljeet  to  ii»  abselute  control  of  the  goiperoment.  Theae  iastita* 
tions  being,  in  their  nature,  tiie  auxiliaries  of  tiie  government  in  tfaa 
great  business  of  municipal  rule,  cannot  have  the  least  pretension 
to  sustain  their  privileges,  ortbmr  existence  upon  any  thing  like  a 
contract  between  them  and  the  governtaient ;  because  there  can  be 
no  reciprocity  of  stipulation ;  and  because  their  objects  and  duties 
are  incompatible  with  every  thing  of  the  nature  of  such  a  compact, 
r  The  power  of  acquiring  and  hoUing  property,  although  almost 
always  given,  is  by  no  means  a  necessary  incident  to  corporations 
of  this  class;  they  may  be  established  without  any  such  capacity; 
as  in  the  instance  of  the  commissioners  for  emitting  bills  of.  ere* 
dit.  (/)  The  preservation  of  morals,  and  the  administration  of 
justice  are  the  chief  ends  for  which  government  has  been  insti- 
tuted ;  and  in&aoy,  insanity,  infinnity,  and  helpless  poverty  have 
an  midoubted  claim  upon  the  protectmg  oare  of  the  Republic,  (g^ 
Bodies  politic  of  this  class  having  these  objects  in  view,  are  city 


cillzeDs  or  corporators  have  a  vote  in  the  election  of  the  officers  of  the  corporation. 
Cverjr  one  here,  however,  must  have  observed,  that  although  we  have,  in  this  state, 
at  present,  no  dose  corporations  so  constituted  by  their  charter,  there  are,  neverthe- 
less, many  instances  where  so  many  proxies,  of  thos^  who  alone  have  a  right  to 
vbtCi  are  gathered  into  a  fiew  hands,  as,  in  practice,  to  make  such  bodies  politic  cbae 
eorporatioDS,  by  means  of  which  their  then  president  and  directors  are  continued  in 
office. 
If)  1769,  ch.  14,  8. 6.— (g)  Moatesq.  Sp.  Laws,  b.  28,  o.  20. 
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^Mfpomtiohs;  {h)  Ibry  eouits  ;>  (t)  comi^  aohoots^of  the  |MMrfui«Ui 
or  slate  gOTenuMnt;  (j)  pirfldic'cdtegtB;  (*)  iMBpiials ;  (f)  tiii»- 
,teei  of  the  poM  of  the  sevenl  coualite;  (m)  &o« 

The  second  chssof  corporatkmsi  am  saoh  aa  have  no  coMMn 
."frbrteTcr  witk  IAm duties  of  the  BqnUic;  Mtaie  in  aDjrmaiUMr 
boilnd  to  peifoim  anyaets  for  ka  benefit;  but  whoae  asly  olgoefc 
is  the  persoaal  emolttment  of  its  members.  The  ootpanlota  ia 
sttfh  institdtioiia  may  alao,  ia  soaue  seva^  bar-  conaridefed.  aa  tnuh 
ides ;  but  then,  evea  in  tiat  oharacteri  thej  are  the  mere  fecttuB  of 
indtvidiials ;  aiid»  therefore,  their  resignation  oe  removal  cannot 
dmai  or  altet^  any  of  dse  lights  of  tfie  indiwhiala  tkegr  i^raaentai 
iSaoh  membei*  of  sadii  an  uggtegBiiaii  cither  vas  a  prc^rictor  at 
the  cDmmencemcat,  or  became  so  daring  the  existence  of  ifts  in- 
oorporatibn;  and  oanaeqaently^  uokss  hehaa  a&aed  hia  liglMi^ 
nxut  conturae  to-  be  so  after  its  disaofaitsan*  A  carpoaalKNL  not 
Mng^.  like  &  nalniial  peraon,  one  of  the  demanta  of  aociety^  of 
^rfaich  govecnmant  is  focmed,  can  only  be  eaiisidsmd  as  a:  ama* 
tnra  o£  the  kw*.  it.is  the  law  alone'iihiak  giToa  to  k  a  pci0o«- 
aKty  distiact  irom  *  that  of  each'  of  its  nembera^  and .  confesa  on 
it  the.  right  to  act  by  ita  president,  direetois,  or  agents,  ut  a 
madner  analagoua  to  that  in  whkh  the  •  gaTeramattt  iftadf  acta 
hf  ttS)  ngnlarij  eoBstitnted!  flmatiaaaries..  This  imUiMuality  of 
eharactar,.  and  the  right  so  to  act  is^  then,  no^ng  more  than  a 
portion  of  the  perwer  of  the  goTemmaot  with  which  it  has  been 
hnresled.  It  ia  this  power  wUch  ia  gmn  l^  the  erarlion  of  a 
body  politic,  and  which,  by  its  extinguishment,  is  resomed,  and 
liothing  more;  the  rights  of  properly  Tested  in  ita  seTeral  meift- 
ban,  in  all  other  ssspects,  remain  unaffeeled  by  ita  disaolntioii*. 

It  is  remadedfc,  that  tbere  is  no  instance  of  4e  cieationr  of  any 
body,  politic  of  this  description  under  the  proYincial  gOTemment; 
bat  since  the  eatabUshment  of  the  KepnUyus.  they  have  iacreaaad 
ted  multipHed  to  a-iraiy  large  and  still' rapi(fly  growing  fcailfb 
The  examples  of  this  class  of  corporations  are  the  insuranca  com- 
panies; (n)  the  Free  Mason  societies;  (o)  the  banks;  (^)  the 
manufiacturing  companies ;  (q)  the  library  companiea ;  (r)  &e. 

The  third  species  of  corporations  partake,  in  many  respects,  ci 


(h)  ITHS,  ch.  7;  1796^  ch.  e8^(t)  1804.  ch.  73.— (i)  1686,  ch.  17;  1728.  cb 
l^.—ik)  April.  1782,  ch.  8.— (i)  17S7.  cL  102;  1816,  ch.  166^(w>  176^  eh 
29;  1786,  ch.  16.— (n)  April,  1787.  ch.  20.— (o)  1821,  ch.  147.— (p)  1790,  ch. 
(g)  1806.  ch.  49.— (rX  1787..  dk  86. 


ike  natare  ttfUie  two  int  dones;  and  «fe  bimOi  M  kave  a  cono«m 
wM  sotae  of  the  expensire  chities  of  the  stete»  the  tMuUe  und 
dttiTge  of  trhieh  are  imdertdceft  and  deftttyed  by  them,  in  cOnnde^' 
Mion  of  a  cettain  efliolament  i^wed  end  aeoaied  to  their  fiieiii* 
hers.  In  eaiea  of  this  kind  Aae  is  cerlainly  mtiuj  o(  the  mleriid 
features  of  a  eontract  between  the  gOTemment  and  the  corpora^ 
tion ;  there  is  manifestly  a  qM  fro  quo.  But  this  contract,  if  it' 
be  so,  is,  and  of  necessity  mnst  be,  like  aH  others  to  wiH<A  a 
government  or  state  is  a  party,  one  of  imperfect  obligation  as- 
regards  the  state ;  [t)  and,  as  such,  subject  to  be  dealt  wkh  "by 
the  gorermnent  of  the  stade  as  Ihe  public  good  may  require,  on 
terfdng  a  just  oompensaiion  for  any  pritate  property  which  aaay 
be  t Aen  for  a  public  use.  No  bodies  poHtio  of  this  descifptioii 
'Were  erer  created  under  the  proYbeia}  government ;  but  since  our 
independence,  a  gieat  number  of  them  have  been  called  into  exi»- 
tence;  such  as  canal  companies ;  (/)  bridge  companies;  (u)  turn* 
pike  road  companies ;  (to)  &c. 

The  right  and  capacity  to  sue  and  be  sued,  is  an  incident  td 
bodies  politic  of  all  descriptions ;  (x)  even  to  those  which  fabve 
been  incorporated  by  and  are  located  in  another  state  or  in  a' 
foreign  country,  (y)  It  is  held  to  be  incumbent  upon  ef'ery  body 
poltt^  not  being  incorporated  by  a  public  law  of  which  the  court 


(f)  Vattel  L*wNiti<m.  Prelitt.*s«  W.— (0  Woveniber,  1T8S,  ch^2S^ii)  1195^ 
cb«  <&!*-<«>  17SC,eb.SS.  laregard  to  ttatirMpmUle  nstiireof  viaetcfiao^ 
y(»atiiio»  it  vmy  b«  well  not  o«]y  to  bear  in  mind  tbe  distinctioofl^  m  ex|iliiiii^ 
above  in  the  text,  according  to  which  it  is  quite  obvious^  that  at  least  two  out  of  the 
Oiree  kinds  of  corporations,  there  described,  may  be  modified  or  repealed  at  the 
pleitfiM  of  the  k0tohtn«,  wHboQt  the  sligbteet  inleiCeraiice  vitk  the  rigfats  oC  pif - 
nieprapeilf  ofai^kind.  ButUiat  tbfireniietjiliolMaTwietf  of  eaaeiiawiisift 
qoiporations  of  the  tbiid  class,  such  as  turnpUce  roads,  may  bare  their  stock,  evi^ 
considering  it  as  private  property,  indefinitely  depreciated,  or,  in  effect,  totally  anni- 
Mlated,  wfthoat,  in  the  opinion  of  any  one,  giving  rile  to  &  claim  for  compensaifioh,' 
m  la  mam  nhsM  men  private  properyr »  talDBis  b^  virtue  of  the  gevernmeiAV 
poj^nr  of  emmmt  domain^  for  public  use.  Without  going  into  an  aignnenty  it  will 
be  sufficient  to  state  a  case  which  has  occurred.  3y  the  act  of  1812,  cb.  78,  tho 
legidature  Incorporated  a  company  lor  makihg  a  turnpike  road  from  Baltimore  to 
H^MfejUgten;  uaier  whieh  the  aoad  irae  nade,  and  the  etocfc  yielded  a  eonddenUa 
4ivi4eiHi  annually.  After  which  the  legislature,  l^  the  act  of  1830,  cb.  158,  autho- 
rized the  construction  of  a  rail  road  between  the  same  cities,  and  nearly  parallel 
with  the  tnnipike  road,  whieb  was  accordiBgly  pnt  In  operation.  Tn  consequence 
of  which  the  annual  <fividends  on  the  stock  of  the  turnpike  road  have  been  very 
materially  diminished.— CWrie  v.  Th*  Mutuat  Jtnrance  Society,  4  Hen.  4r  Mm.  ai5. 

(x)  1  Bhtc.  Com.  475.— (y)  1  Blac.  Com.  885;  4  Com.  Dig.  487;  Henriques  v\ 
Dutch  West  India  Company,  2  Ld.  Raym.  1582 ;  The  National  Bank  of  St.  Charles 
V.  De  Bemelee,  lib  Com.  Law  Rep.  475. 
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is  bound  to  takt  notice,  wbioh  oom^s  into  a  court  of  jufitk»  aa  a 
plaintiff,  if  required,  even  upon  the  general  ififue  only  h^§ 
pleaded,  to  shew  the  authoiity  under  which  it  has  aasomed  to  a«t 
as  a  corpomtion*  (z)  When  called  on  as  a  defendant  its  coiporate 
capacity  is  thus  admitted,  and  it  appears  by  attorney,  and  responds 
under  its  seal,  or  in  the  manner  apecially  prescribed  to.at^  (a)  Bat 
there  is  no  legislative  enactment  which  directs  in  what  node  a 
corporation  of  any  kind  may  be  compelled  to  answer  in  case  it 
should  neglect  or  refuse  to  do  so. 

It  is  admitted  on  all  hands,  that  in  a  suit  against  a  corporation 
n<Hie  of  its  members  can  be  taken  or  personally  punished,  except^ 
perhaps  as  a  last  resort,  on  accoui^t  of  any  contumacy  in  their  corr 
porate  capaci^.  The  only  mode  of  proceeding,  either  to  enforoe 
an  answer  or  obedience  to  a  decree  is  by  a  distringas  and  s«|uea- 
tration  of  the  property  of  the  body  politic*  {b)  The  state  Uaelf 
is  regarded  in  many  respects  as  a  mere  bpdy  politic  i  (c)  and  in 
the  various  instances  where  it  becomes  necessaiy  to  have  it  made 
a  party  to  the  litigation,  it  is  represented  by  its  Attomey-Genciad  ; 
in  which  cases,  the  coursp  of  the  oourt  merely  allows,  that  he 
should  be  attended  with  a  copy  o^the  bill;  but  he  cannot  be 
forced  to  ai^wer  in  any  x^anner  whatever;  {i)  and  therefore,  if 
the  bill  cannot  be  taken  pro  cowfssso  against  the  state,  (c)  the  Jbr* 
ther  progress  of  the  case  must  await  his  good  pleasure. 

Every  corporation  is  and  must  be  composed  o^  and  coaduGted 
by  natural  persons;  yet  the  distinction  between  the  natural  aad 
artificial  capacities  and  liabilities  of  its  membera  has  been  drawn 
in  such  a  manner  as  to  create  the  most  serious  inconvenience.  A 
body  politic,  it  has  been  quaintly  said,  has  no  soul ;  and  thcsejoie 
oannot  be  called  on  to  answer  under  the  obUgRtioB  of  u  oath  by 
which  a  natural  person  may  be  bound.  (/)  to  avoid  this  diffi- 
culty the  Court  of  Chancery  has  had  recourse  to  a  singular  shift; 
which  it  is  admitted  rests  on  very  questionable  principles;  it  dkvft 
the  secretary,  book-keeper,  or  some  one  or  more  of  the  chief  mcnn 
bers  of  the  body  politic  to  be  made  co-defendants  for  the  express 
purpose  of  obtaining  an  answer  on  oath ;  whaeh  anawer,  contowy 


(«)  4  Com.  Dig.  487;  McMechen  v.  The  MiQror  ^  Baltimore,  2  9,  &  J.  41  - 
Agnew  V.  The  Bank  of  Gettyibuig,  2  H.  &  G,  47S.— («)  ]S04»  ch.  TS,  a,  «^ 
(6)  Bac.  Abr.  tit.  CoqioraUoM,  E.  2  j  I^ynch  v.  Tiie  Mechanica'  Bank,  IS  Jaku. 
12r.-((r)  1785,  ch.  36.— (d)  Willi.  Eq.  Plea.  7.-.(0  2  Mad.  JPr.  Cbao.  SSff;  1 
Fowl.  Exch.  Pra.  401 ;  Nabob  of  the  Caroatic  ».  The  Eaat  India  Company,  1  Ve«., 
jun.,  871 ;  S.  C.  1  Hoven.  Supp.  14a.-.(/)  The  caae  of  Suttoo'a  Eo^pita],  IQ  Co 
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to  4^6  geMffll  rale  in  softer  eas^tf^  U  received  as  evidence  against 
Ae  corporation  it«e)f.  [g)  Hius  allowing  the  plaintiff  to  select 
fipom  among  the  -corporatbrs  siush  one  or  more  of  them  as  he  may 
thmk  proper  to  make  witnesses,  and  to  extract  from  them  on^ 
such  proof  as  maj  be  entirely  r«qM>nsiTe  to  his  case. 

It  is  now  settled)  that  a  corporation  may  be  charged  in  actions 
er  deKcio  as  well  as  ^xcon^rachi,  notwithstanding  the  general  rule^ 
that  Aey  can  only  act  and  bind  themselves  by  means  of  their  cor- 
porate seal.  For  although  the  members  of  the  body  politic,  in  their 
corporate  capacity,  cannot  commit  a  crime,  or  perpetrate  a  felony ; 
yet,  since  the  institution  is  goyemed  by  the  intellectual  agency  of 
natural  persons,  they  may  cause  it  so  far  to  depart  from  the  pttr« 
poses  of  its  establishment,  as,  by  means  of  its  servants  to  commit 
a  trespass,  or  tort,  or  unlawfully  to  refuse  to  make  compensation 
for  that  by  which  it  had  been,  upon  its  own  reqaest,  materiaHy 
benefited  (  and,  therefore,  redress  is  allowed  to  be  had  against  it 
by  an  action  of  trespass,  trover,  or  assumpsit,  as  may  be  best 
suited  to  the  true  nature  of  the  case.  (A) 

The  adjudications  by  wMch  these  modes  of  proceeding  have 
been  sanetioned,  manifest  a  sensible  and  strong  disposition  in  the 
courts  of  jmtice,  so  to  control  and  modify  the  ancient  distinctioir 
between  the  artificial  and  natural  capacities  of  Aose  of  whom  cor* 
porations  may  be  composed,  as  to  prevent  them  from  withhol(fing 
a  disclosure  of  flie  truth ;  or  from  perpetrating  wrong  and  fraud, 
under  eover  of  their  artificial  capacity ;  because  of  the  quaint 
notion  that,  as  such,  they  have  no  soul ;  or  because,  in  general, 
they  can  only  act,  or  bind  themselves  in  the  manner  prescribed  by 
mesne  of  "their  coi|K)rate  seal. 

On'ihe  other  hand  it  may  often  become  necessary  to  proceed 
perrionelly  against  the  officers  and  members  of  a  body  politic,  who 
have*  been  entrusted  with  its  concerns,  so  as  to  prevent  them  from 
esfKiiiog  its  property  to  seizure  and  loss  by  reason  of  their  ne^i-« 
gence  or  contumacy.  In  a  suit  against  a  body  politic,  which 
can  only  be  considered  as  an  auxiliary  of  the  government  of  the 
Republic,  it  would  certainly  be  veiy  unjustto  seize  upon  its  pro- 

(g)  Fenton  t .  Hugfaes,  V  Ves.  289 ;  Dummer  v.  Corporation  of  Chippenham,  14' 
V<t.  a68.-^(4)  torn.  Dig.  tit.  Franchifle^  F.  19 ;  Tarboroagh  v.  The  Bank  of  Eng- 
landj  IS  East.  6 ;  The  Bank  of  Colombia  «.  Patterson,  7  Cran.  299 ;  McDonough  v. 
Templeman,  1  H.  8c  J.  156 ;  The  Bank  of  the  United  States  v.  Norwood,  1  H.  &  J. 
421;  Kennedy  v.  The  Baltimore  Insurance  Company,  3  H.  &  J.  367 ;  Union  Bank 
«f  Maiyltmd  v.  Ridgely,  1  H.  Ii  6. 419. 


peitjTy  and  stop  or  enlbBirtss  itf  ofMemtiwfi  OMtreljp  fdr  ike  pwyoe 
of  compelliiig  its  mayor,  pFesident,  or  directorB^  to  a«mr€f  to  a.  sail 
which  had  been  brought  agaioot  it  Indeed  it  woidM,  is  iM0t  ah 
atsDcea,  be  doing  a  gross  injurjr  to  the  publki  only  as  a  qmbo  o( 
reaching  and  ooercing  a  delinquent  corporator,  whose  sepmte  Md 
personal  interests  could  not  be  at  all  affected  by  any  sneh  proceed- 
ing«  For,  the  mayor  and  council  of  a  city ;  the  justicea  of  a  levy 
court ;  the  governors  and  viaitoni  6f  a  college ;  the  president  and 
directors  of  a  hospital,  or  the  trustees  of  the  poor,  could  not  have 
their  private  interests,  in  any  manner,  affected  by  (he  most  destnio- 
tive  sequestration  that  could  be  made  of  the  coiporsfle  pioperty 
which  they  held  in  their  artificial  capacity.  Even  with  regard  to 
bodies  politic  of  the  second  class,  whose  sole  oiiject  is  the  aggias- 
dizement  of  their  own  members,  it  certainly  must  be  admitted  it 
be  unjust  to  injure  all,  by  an  indiscriminate  sequestration,  Bwrely 
because  some  one,  or  a  few  of  their  members  have  been  negligeal) 
or  contumacious,  in  not  answering  to  a  suit  as  was  requimd. 

But  as  regards  bodies  politic  of  Ae  third  class,  who  coDeOt  ibc 
their  members  private  emolument  from  a  puUtc  benefit,  these  and 
other  evils  and  embarrassments  must  arise  iirom  a  rigid  adhereMi 
to  the  notion  that  such  a  corporation  can  only  be  fiirced  to  respond 
to  a  suit  against  it  by  a  dutringas  and  sequestration  of  ita  pf»* 
perty.     Take  the  case  of  a  turnpike  road  company,  that  had  re« 
fused  to  answer  a  bill  in  Chancery.     The  road  itself  oeoid  not 'b« 
taken  and  closed  by  virtue  of  a  diitringat  or  sequeslratien ;  be- 
cause that,  as  one  of  the  highways  of  the  Republic,  couU'not,  aei 
ought  not  to  be  obstructed  by  any  process  whatever  against  those 
whose  only  interest  in  it  is  the  toll  they  are  rilowed  telenet  in 
^  consideration  of  keepmg  it  in  repair*    Cbiisequently,  in  this  in- 
stance, the  only  tnethod  by  which  the  court  could  efectuaHy  iery 
upon  its  property,  as  a  means  of  eofbncing  an  answer,  wovU 
be  to  appoint  a  sequestrator,  or  receiver,  to  take  the  place  of  tfM 
company's  toll-gatherer  at  each  gate  along  the  whole  line  of  tlie 
road.  {%) 

The  injury  or  ruin  which  might  be  brought  upon  a  body  peKtie 
by  the  negligence  or  contumacy  of  its  officers,  as  well  as  the  great 
delay  and  embarrassment  in  the  administration  of  justice,  that 
must  arise  from  confining  the  tribunal,  before  whidi  it  is  sued, 


(t)  Knapp  V.  Williams,  4  Tea.  4$0,  note ;  Adley  v.  The  WhiteaUble  Cbmpaojr.  17 
Vet.  824;  S.  C.  1  Mariv.  166;  Ex  parte  JTowiaar,  1  Jack,  k,  Walk.  7S»  nota; 
Drewry  v.  Baroea,  8  Cond.  Cha.  Kep.  Sll. 


fltelmiydjr-to  U10  iu«.of  Ae  proceMf  «if  fiffffN^ot  oc  stquestnctioii, 
Ml  the  Qjtigf  dmaim  of  eafiiraiag  an  uuiwcff^  is  most  Eaanifest..  To 
piDevtnt  this  k^iujr  in  a  case  vbich  oecunred  in  England,  in  the 
jme  1776,.  tvWq  tba  vwrdem  of  a  body  politic  refused  to  affix  the 
fsuparale  seal  to  its  aft«wer>  the  Couit  of  Chanceiy,  ia  mercy  to 
th^  acqaifscijig  partftes,  staid  its  process  of  contempt,  by  which 
thft  whole  iu>cpQration  at  large  woidd  hare  been  afiected  and  pain 
jihedi  by  a»  seisme.of  their  prop^y,  uatil  the  acquiescing  mem^- 
beis  of  the,  body  poUlie  could  obtain,  from  the  Court  of  King's 
Baooh,  a  mainimue  to  compel  the  contumacious  warden  to  affix 
tba.8eal  to»its  aaswer*  (j). 

..  Itia  one  of  the, most  valued  principles  of  our  government,  and 
ef  tfie  common- lawt  that  all  men  hold  their  situations^  in  this  coun- 
tryt  VRM  theteaas  of  submitting  to  have  their  conduct  examined 
m4  meaaurod  by  that  standard  which  the  law  has  established ;  (A) 
fiHl  that  all  tnmlqea  or  fiduciaries  appointed  for  the  public  good, 
ea  who  are.  aattosljed  with  the  management  of  the  affiiira  of  a  body 
politic,  should  be  wilhia  reach  of  the  law ;  and  in  some  fcum  os 
elhsr .  rdipoMiU^  aad  made  to  perform  their  du^«  Upon  this 
ffovmi^  where  the  justices  of  an  inferior  court,  or  the  officers  of  a 
acaporation,  fail  to  give  judgment,  or  to  discharge  their  duty,  they 
WB0g  be  spiavelled.  to  do  so  by  a  jmrndamai •  The  superintending 
atttfianly  does  apt  by  its.  mandamus  deprive  them  of  any  of  their 
jJBBivriffaflfy  pow«r,  but  merely  comamnds  them  to  execute  their 
duty,.  tOt  reader  judgment,  01  to  make  aoawer  as  they  may  think 
pmpai^  to  the.  end  .that  the  individual  may  have  an  appeal,  or  pio- 
stmrtr  his  suit,  to  a  final  decisio%  ox  obtain  the  relief  he  seeks.  (/) 
"Why  should  not  an  immediate  power,  to  this  extent,  in  the  shape  of 
aAattaahmenb  against  the  pemon,  be  vested  in  every  court  of  jus- 
tiaei  before  which  a  public  officer,. or  a  body  politic,  may  be  called 
as  a»  defaadwt  ?  The  important  concerns  of  the  public,  or  the 
ai^ta  of  individuals,  or  of  oorporationa,  most  certainly  ought  not 
la  be  suSared  to  be  delayed,  obstmcted,  or  destroyed  by  the  mere 
iadoleose,  capriee,  or  perverseness  of  any  one. 
,  Xbaee  diffic«Uiies  aad  inconveniences  are  sufficient  to  shew,  that 
a>  hQdy.poUtie  ought  not,  in  any  case,  to  be  made  a  defendant, 
aaless  it  is  indispensably  necessary  to  do  so.  But  there  are  in^ 
ftaaees^  laany  of  which  have  already  occurred  in  this  court,  and  of 
i?hioh.  this  suit  affinds  an  example,  where,  aa  the  law  now  staacb, 

*■.■'■  .  ■     ■  ■         ■     I  ■  ■  m         I  ■      -  -    .  I-  I  ■■■■■. ,  I  i  .  I   I  ,       I.       .  ■    .     .  I      . 

U)  Bex  9.  Wiadhsm,  Cowf .  an.— (1)  Saltoa  s.  Jobiiiloae,  1  T.  A.  604.— 
(/)  Bac.  Abr.  tit.  Mandtmiis^  D. 
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a  corporation  must  be  made  a  partj  tp  tbe  ttuity'altliottgjh  it  htSyin 
truth,  not  tbe  least  concern  with  the  matter  in  diapiUe*  Th«s 
where  the  plaintiff  claims  a  right  to  a  sun^  of  v^oofj  d^oftted  m 
a  bank,  or  to  certain  shares  of  stock  ^rhich  stand  on  the  book»  nf 
the  company  in  the  name  of  the  defendant  who  claims  the  depsMte 
or  die  shares  as  his  own,  or  as  having  an  interest  in  it,  or  then^ 
the  body  politic,  it  is  held,  must  be  made  a  party  to  preTent  the 
deposite  or  the  shares  from  being  paid  away,  or  traosftnedf  bcfiiB 
the  right  can  be  determined.  This,  with  the  y^t  conciems  of  the 
bank,  the  East  India,  and  the  South  Sea  compames  of  fii^^nid, 
had  become  an  evil  of  such  magnitude^  that  the  padiament  irf  dMt 
country  interposed,  and  declared  by  law,  that  in  all  bxlA  caaoa  it 
should  not  be  necessary  to  make  them  patties,  (m)  But  why 
should  not  a  similar  exemption  be  extended  to  931  our  joist  ateA 
companies ;  and  a  mere  notice  of  the  pending  lit%%tidta  be  dedawd 
equivalent  to  making. them  parties  for  every  paqKwe  of  preventing 
the  parting  with  a  deposite,  or  the  transferring  of  the  shaxet  W 
its  stock  until  the  right  to  it  was  fully  decided. 

All  these  embarrassments  and  delays  might  be  remoivtd  orpM<« 
vented  by  a  few  very  obvious  and  easy  alteratipns  in  the  coorae  tC 
procedure  in  suits  where  the  state  is  required  to  be  represeoled  hf 
its  Attomey-General,  and  against  corporations.  L^  it  be  -de>« 
clared,  that  on  proof  of  the  service  of  a  copy  of  the  bill  u^n  ito 
Attorney-General  in  any  case  where  the  state  should  appear  as  m 
defendant,  he  may  be  compelled  to  answer,  but  .not-  (m  oath,  by* 
process  of  attachment  as  against  other  persons.  That  €tt  a  wnin 
pcma  being  returned  served,  the  .plaintiffs  may  obtain  an  allaidii*^ 
ment  against  corporators  so  summoned,  or  that  the  plaintiff  may 
have  an  order  of  publication  against  .a  foreign  coq»omtioii;  er 
have  the  bill  taken  pro  amfesso  as  against  natural  persons ;  or  that 
he  may,  in  the  discretion  of  the  court,  have  an  immediate  seques- 
tration of  the  property  of  the  corporation.  That  in  all  caaeft  the 
chief  officer  or  principal  members  of  the  body  politic,  who  have  a 
knowledge,  or  who  are  charged  with  having  a  knowledge  of  th» 
facts  stated  in  the  bill,  should  make  oath  to  the  truth  of  its  answar, 
as  if  it  were  their  own,  and  be  subject  to  the  like  penalties.  And- 
that  it  should  not  be  necessary,  in  any  case,  to  make  an  officer  or 
member  of  the  body  politic  a  co-defendant  for  the  sole  purpose  of 
pbtaining  an  answer  on  oath.    And  also,  that  the  court  shcHiU  be 

'    '  (m)  S  Mad.  Pri.  Chan.  191. 


iJJoMd,  idier«  tke  Tight  to  a  deposite,  or  Ihe  stock  of  a  company, 
mam  aade  tlw  aabjaot  of  controTeny  in  any  suit,  to  order  th^  com- 
pany to  transfer  or  hold  its  stock,  and  to  pay  or  hold  dividemb  or 
as  the  justice  <tf  Ac  case  might  require,  by  serring  upon 
a  copy  of  such  order  without  making  them  parties  to  the 
ThMs  few  alterations  in  the  course  of  the  procedure  of  tins 
court,  would  SBTe  to  all  parties,  in  such  cases,  a  deal  of  time^ 
tsooUa,  and  expense,  which  is  now  unnecessarily  wasted,  (it) 
•  Wh«i  I  consider  that  this  is  the  first  application  of  its  kind  j 
that  there  hn  been  heretoibre  no  regularly  settled  practice  in  this 
asttrt  IB  idation  to  bodies  politic ;  and  that  it  has  a  large,  and 
alBOsI  nriimited  control  oTer  its  own  rules  of  practice,  {o)  I  fed 
tsnpled*  at  once  to  make  those  evidently  useful  alterations  as  to 
the  eonraa  of  pioceedhig  against  corporations.  But  when,  on  the 
olhsr  band,  I  recoUeot  that  it  has  been  always  considered  as  an 
aatabKslied  principle,  that  this  court  is  confined,  in  all  material 
pwtionlars,  to  those  forms  of  proceeding  which  hate  been  settled 
by  the  Conrt  of  Chancery  of  England,  from  which  it  has  deduced 
aKiti  modes  of  actbg;  (p)  and  also,  that  this  coDformity  to  the 
ancient  English  course  of  proceeding,  has  been,  in  rarious  ways, 
^usognised  and  affirmed  by  legislative  enactments,  {q)  I  have  be- 
eene  satisfied  that  it  is  saiest  and  best  to  leave  die  matter  to  the 
Ctonerai  Assembly,  who  alone  are  competent  to  alter  and  shorten 
the  psoosiB  in  Chanceiy,  permanency  and  effectually.  I  shall, 
iitrafiite,  hold  myself  bound  to  adopt  and  apply  the  ancient  and 
writs  and  process  of  the  English  Court  of  Chancery,  sd 
an  they  have  not  been  altered  or  affected  by  the  principles  of 
oav  ga(V«n»ent ;  or  the  positive  provisions  of  our  laws,  in  the 
best,  amnner  that  the  nature  and  eircumstaoces  of  the  case  wffi 
paMmt* 

It  IB  said,  io  one  of  the  very  respectable  treatises  on  equity  plead- 
ittg,  dwt  ^  the  case  of  a  corporation  aggregate,  where  the  answer 
10  vader  the  common  seal,  the  bill  most  pray,  that  a  writ  caHed  a 
writ  of  dUtringa$j  may  issue  under  the  great  seal,  which  is  for  the 
pmpose  of  distraining  them  by  their  goods  and  chattels,  rents  and 
profits,  until  they  obey  the  summons  or  direction  c^  the  court.'  {r) 
What  is  here  said,  however,  as  to  the  prayer  of  the  hSiy  is  cer- 


(«)  Some  altentions  Uve  been  since  made  by  the  acts  of  1832,  ch.  806,  aD4 
1884^  cb.  89.— (0)  0icaa  v.  Loid  Brougham,  26  Com.  Law  Rep.  88&— (j»)  Digget* 
Lewee  v.  Beale,  1  H.  &  McU.  1} ;  Ringgold'f  caie»  1  Bland,  18.--(ff)  138^  ch.  7^ 
s.  26  and  28 ;  Collyer  od  Parta.  412.— (r)  Coop.  Pi.  £q.  16. 
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teudy  wrong ;  the  'authorities  cited  wamiit  no  siK^  ftMetfifS.  (f) 
And  it  has  also  been  said,  that  a  subpcuM  is  not  the  proper  orighisl 
^odess  against  a  coTporation ;  because  it  has  no  eonaeieDte;  (i) 
iThts  is  also  an  error ;  for,  in  all  oases,  where  a  corporation  is  sftdt 
<kfendant,  the  first  and  proper  process  for  caUtBg  it  in  tOiappsir 
sMd  answer  is  the  same  as  that  used  for  summoning  a  natural  pas* 
^n ;  that  is,  a  subpana  ;  and  accordingly  die  bill  prays  for  a  tuk 
pcstia,  aiid  no  other  process,  (u)  The  bill,  it  is  true,  most  always 
adc'ibr  that  original  process  which  is  suited  to  the  nature  of  the 
ease;  against  natural  and  artificial  persons  ^tiApwna  isprsysii 
for ;  against  non-residents  an  order  of  pubtioation,  made  tfM  su^ 
stitute  of  a  gubpcBnay  is  asked ;  and  against  the  Attom^OiiMrtl 
it  is  prayed,  that  he  may  be  attended  with  a  copy  of  the  Utt;  («^ 
which  form  of  prayer,  as  against  tbe  Attofiiey«^3eneral,  appeante 
he  recc^nized  by  sereral  acts  of  Assembly,  i^x)  with  only  two  eft* 
beptions,  in  which  he  is  directed  to  be  sutnmiwed,  or  atrFsd  wilh 
a  iubpcBua. '  (jr)  These  prayers  are  indispensably  neoe«saiy»  h^ 
cause  it  is  an  established  ride,  that  no  one  is  to  be  eonsidered  a 
party  to  the  suit,  against  whom  no  process  or  publication  is  pmye4^ 
^ad  served  with  it,  or  the  publication  made^  (z) 

If  the  body  politic  neglects  or  refuses  to  appear 'as  re(|uired  hf 
the  subpiBna  which  has  been  served  on  the  mayor,  president  or  amy 
director  or  manager,  or  other  officer,  then  the  next  prooess  is  a  di»- 
tringag^  the  form  of  which  writ  is  substantially  the  aameatlawaa 
in  equity,  (a)  By  this  Writ  the  sheriff  is  commanded  to  make  a 
distress  upon  the  lands  and  tenements,  goods  and  chatbek  of  the 
tsorpoiation ;  and  it  is  endorsed  thus :  ^By  the eouit atthe siut«f 
A.  B*  for  want  of  an  aj^arance,  (or  answer,  as*  tbe  case  may  bet'*) 
Bnt  in  England  upon  the  first  writ  ttie  sheriff  generally  hmea  feity 
shiUings  issues ;  upon  the  alias  distringas^  four  pounds ;  on  Jlhe 
fiutries  di$iringas  he  levies  the  whole  property ;  and  on  tlie  Atam 
f>f  the  pluries  a  sequestration  is  granted.  (6)  Thus  for  there  S|»> 
pears  to  be  not  the  slightest  difference  to  be  found  in  the  beeifl^ 
either  as  to  the  form  of  the  process,  or  in  reference  to  the  charadv 
of  the  corporation  to  be  affected  by  it 

-  («)  Hacvey  v.  East  India  Company,  2  Vera.  896;  S.  C.  Free.  Gha.  18a.--(0  Goo. 
Dig.  tit  Franchiaes,  F.  19.— (u)  WilUa  £q.  Plea.  8;  Lowten  v.  The  Mayor  of  Col- 
chester, 2  MerlF.  896— (w)  Willie  Eq.  Plea.  7;  2  Mad.  Pra.  Chan.  202.-(*)  1785. 
ch.  72. 8.  29,  and  ch.  78,  s.  1 ;  April,  1787,  ch.  80,  a.  4 ;  1799,  ch.  79.  s.  7.— Cr)  1^^. 
ch.  49i  a.  8 ;  1794,  ch.  60,  s.  6.— (r)  Windtor  v.  Windsor,  2  Dick.  707;  Reilly  •. 
Ward.  6  Bto.  P.  C.  496 ;  Lingan  v.  Henderson,  1  Bland,  246.— (a)  2  Harr.  Eat 
674 ;  1  Hani.  Pa.  Chan.  2M ;  1882,  ch.  806,  a.  6.— (ft)  1  Hair.  Pim.  Chin.  364. 
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*  I  €tti)  thcrefere,  feel  mjadf  at  liberty  to  make  no  other  altera- 
Hon  tban  to  settle  the  amoiint  in  reference  to  the  present  value  of 
mofleyi  and  to  declare,  that  upon  the  first  dbtrvngas  to  compel  an 
appearance  or  answer,  the  sheriff  shall  take  issues  or  personal 
property  of  the  corporation,  to  the  amount  of  twenty  dottars  ;  and 
upon  the  aiias  iUiringas  he  shall  levy j^r^y  dollars;  and  on  the 
plwriis  distringas' he  shall  distrain  the  whole  of  the  personal  estate, 
Csgetlier  with  the  rents  and  profits  of  the  lands,  (c) 

If  it  shall  be  ascertained  by  the  return  of  all  these  successive 
fmitSj  that  the  corporation  has  no  property  upon  whidi  a  distringas 
may  be  levied,  or  which  can  be  taken  under  a  sequestration,  theft 
the  bOl  may  be  taken  pro  tmfissoy  and  the  plaintiff  may  obtain  re* 
lief  accordingly;  (d)  or  if,  having  no  property,  or  after  all  its  pro- 
pMty  has  been  aequestered,  it  still  stands  out,  and  reftises  to  appear 
and  answer,  then,  according  to  what  seems  to^  be  the  better  and 
ttore  reasonable  opinion,  the  plaintiff  may  hare  an  attachment 
•gainst  the  members ;  or,  at  least,  those  of  them  who  liave  been 
doly  summoned,  or  served  with  the  subpcuui^  and  thus*  notified  of 
Alt'  instkution  of  the  suit*  (e)  ' ' 

If,  after  a  decree,  the  corporation  neglects  to  comply  therewifli^ 
upon  being  served  with  a  copy  of  it  according  to  the  ancient  prac- 
tSmej'f/)  as  recognieed  by  the  act  of  Assembly ;  {g)  now  dispensed 
wilfa ;  (h)  the  plaintffi'  may  obtain  a  distringnsi  to  enforce  obedienci^ 
49  it ;  and  after  the  return  of  the  first  writ  of  distfingaSj  he  may 
ittrve  a  sequestration ;  (t)  and  if  the  sheriff  returns,  that  the  body 
pblitie  has  nothing  apon  which  the  distringas  can  be  levied,  tiien 
-flie  members  of  the  corporatton  may  be  attached,  or  such  other 
pmceedings  had  according  to  the  nature  of  the  case,  and  having  a 
fffoper  regard  to  the  extent  of  the  liability  of  the  members  of' the 
body  politic,  as  may  be  deemed  proper  and  lawful,  (j) 
«  'Whereupon  it  is  Ordered,  that  a  writ  of  iiskingas  be  issued  as 
pisiytd'by  the  said  petition  of  the  pkintifi,  which  writ  is  hereby 
dliMted  to  be  endorsed  and  levied  as  above  prescribed. 


NlM^i^ 


.<e)  East  ladia  Oompany'i  eMe»  1  Salk.  19l^{d)  Salmon  v.  The  Hamborbagti 
ppfDpanj,  1  Ca.  Cban.  204;  Carson  v,  African  Compapy,  1  Vem.  121.— (e)  Bex  v. 
bardner,  Cowp.  85 ;  London  r.  Lynn,  1  H.  Blac.  206.— (/;  2  Mad.  Pr.  Chan.  466.— 
{g)  1785,  ch.  72,  B.  25.— (A)  1818,'  ch.  198,  s.  4.— (i)  Harvey  v.  East  India 'Com- 
pany, 2  Vera.  895;  S.  C.  Free.  Chan.  129;  Com.  Dig.  tit.  Franchises,  F.  If.—' 
Ij)  2  JIf ad.  Pr.  Cbetn.  466 ;  Salmon  v.  The  Hamborongii  Ck>mpajiy,  1  Cha,'  Cas.  204^ 
Adiey  v.  The  WhitcstaWc  Company,  17  Yes.  324 ;  6.  C.  1  Meriv.  107.-  ^ , 


481  »Mm^'<m¥* 

jpfmk  qf  Baltimore^  put  in  their  aosver,  ia  ivJncbt  as  befoni,  UM(f 
i^fbnitted  tli^t  a  certaiA  sum  of  aaoaey  had  been  deposited  ia  their 
bank  by  the  defendant  Anderson^  in  his  own  naiBie  and  as  has  own 
property ;  but  they  averred^  that  they  were  entirely  igneiaai  of  all 
the  other  circumstances  set  forth  in  the  bill* 

The  plMntifis  by  their  petition  statedp  that  the  defiendanl  Odom 
iiad  gone  beyond  sea,  where  they  did  not  know^  nor  whw  he  was 
li^y  to  return;  that  the  new  matter  charged  in  their  asMnded 
bill  was  not  within  the  knowledge  of  Odom^  who  had  appeared  hf 
solicitor,  and  had  answered  the  original  bill.  WhevetApaa  tiuqi 
pry^yed)  that  a  seryice  of  the  subp<Bna  upon  Oio^n  solicitor  mifht 
be  construed  and  deemed  as  a  sufficient  service  upon  Odam  hw* 
self|  so  as  to  compel  him  to  answer*  or  if  be  failed  to  do  My  Ihst 
they  might  proceed  regulady  as  if  he  had  been  sumsioned* 

m  July,  lS29.^BhJ^vp,  C!&«iice«or_The  petitim  of  ihi 
plaintiffs  haying  been  submitted»  the  proceedings  wera  read  and 
^nsidered. 

It  appears,  that  the  defendant  Odanti  who  is  a  mariner  awl 
notf^ter  of  a  vessel,  in  the  merchant  service,  bad  made  answer  to 
the  original  bill ;  after  which  the  plaintifis  filed  an  amended  -Utti 
\»ut  before  Odom  had  been  served  with  a  suipmna  to  answerj  ht 
sailed  on  a  voyage  to  a  foreign  port ;  that  he  is  a  citisen  and  iw* 
dent  of  Maryland,  and  is  as  much  at  home  as  those  nsiwUysm 
vhoj  as  mariners,  are  engaged  in  such  pursuits  as  he  is,  ai|d  h%i 
\)een  for  some  tim^  past ;  and  that  he  nmy  now  be  expected  ^ 
^tnni  soon  to  the  United  Statest  when  he,  may  be  found  at  )m 
^isnal  i«sidence  in  this  state. 

.  By  the  order  of  the  15th  of  September  last,  the  fdaiatilb  at* 
tempted  to  treat  Odfm  as  a  nourresident,  and  to  proceed  by  pnbv 
lif^atipa  as  against  an  absent  de^ndant  to  have  their  amended  biH, 
as  to  him,  thus  taken  pro  cotffeuo.  But,  conceiving  the  rtmnmr 
stances  would  not  warrant  it,  I  refused  to  pronounce  the  judgiMII 
consequent  upon  such  a  course  of  proceeding.  All  the  acts  of 
Assembly,  which  authorize  a  plaintiff  to  proceed  against  a  defen* 
dant  by  publication,  relate  to  absconding  or  non-residmit  dete- 
dants ;  but  it  was  shewn  and  admitted,  that  the  defendant  Odom 
stood  in  neither  of  those  predicaments.  He  is  a  citizen  and  resi- 
dent  of  Maryland,  now  abroad  in  his  proper  and  lawful  callingp 
with  an  intention  of  returning  when  the  voyage  or  trade  in  pnimiil 
of  which  he  left  home,  shall  have  been  accomplidied.    A  person 


lAo  fMt  ihrodi,  mH  to  teMe,  bot  for  tbe  pofpose  of  adjostbg 
bis  aibm;  or  a  iulw,  who  is  in  the  habit  of  eoouiig  backwuda 
asd  tMvmiSf  ia  bis  TOcatiOB,  cannot  be  deemed  aa  libeconding  or 
a  iNBi-raident  defendant  {k) 

It  is  tbetdbre  perfectly  manifest,  that  none  of  the  acts  of  Assan- 
Uy  rdatiTe  to  absconding  and  non-resident  defendants,  apply  to 
the  case  of  this  defendant  Odom.  The  kgislatore  intended,  by 
those  acts,  to  introduce  a  remedy  in  certain  cases  kir  which  it  had 
been  held  la  be,  in  aU  respects,  beyond  the  power  of  the  court  to 
pnmde.  The  object  was  to  substitute  a  pdbfic  wambg,  through 
tho  newspapers,  for  a  personal  summons,  in  cases  where  a  sum* 
AMIS  could  not  be  served  at  aU,  or  without  great  difficulty.  For, 
akheugh  the  service  of  a  tubpmta  abroad  is  deemed  sufficient ;  yM 
il^cannot,  in  all  cases,  be  effected ;  and,  where  it  can,  the  proof  of 
such  service  is  always  attended  with  much  delay  and  expense. 
l^ose  legisiative  enactments,  in  relation  to  non-residents,  clearly 
ifedieate,  that  tbe  court,  in  the  opinion  of  tbe  Legislature,  has  no 
power  to  dispense  with  the  service  of  process  on  the  defendant,  in 
As  usual  mode,  whereby  he  is  to  be  notified  of,  and  called  on  to 
answer  any  matters  of  feet  which  the  plaintiff  has  set  forth  as  tfie 
foundalioo  of  a  daim  for  rdief  against  him.  And  this  is  recog^ 
■SKod  is  a  well  established  general  rule  by  all  tbe  authorities,  (i) 

This,  however,  like  ahnost  all  other  general  rules,  has  some 
atoeptiona  <^  modifications.  The  court  has  substituted  service, 
in  several  eases,  where  the  defendant  may  have  notice  of  the  pro* 
eeediiq^s,  and  where,  in  case  he  goes  out  of  the  way,  there  is  a 
peison  who^he  has  named  in  court  as  his  agent,  and  who  the  court  ^W 
can  look  upon  as  such.  But  a  person  named  agent  for  a  difierent 
purpose  cannot  be  looked  on  in  that  light,  (m)  As  in  case  of  an 
ia^aiiction  to  stay  proceedings  at  law,  the  attorney  at  law  is  such 
an  agent,  who  the  court  can  regard  as  one  charged  with  the  whole 
dafonoe  of  the  matter  in  equity ;  and  so  too,  where  a  defendant,  who 
Kvea  abroad,  refuses  to  answer,  after  having  appeared  as  required 
by  the  itibpana  with  which  be  has  been  served,  the  court  will 
order  service  on  his  solicitor  to  be  deemed  good  service  of  a  sulh 
pctna  to  answer  an  amended  bill ;  because  in  all  such  cases  there 


(k)  White  V.  Greathead,  16  Yes.  2;  N«1sod  v.  Ogle»  2  Ta«Qt.  268.<-(^)  2  Mad. 
Fr.  Chan.  19S;  1  Harr.  Pra.  Chan.  206;  Backingham  v,  Peddicord,  2  Bland*  447} 
Kalan  v.  Nolan,  IS  Good.  Chan.  Bep.  47, 121.— (m)  Smith  ».  Tbe  Hibernian  Mine 
Co«iftBy#  1  Sch».  lb  Lefir.  288. 
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it  a  person  before  the  court  charged  mth  the  care  of  tbe  "whok 
matter  io  controversy ;  and  one  who  the  court  can,  ^tb  pnipriely, 
regard  as  an  agent  having  had  committed  to  him  the  defence  tt 
the  whole  subject  in  behalf  of  the  non-resident  defehdant.  {n) 

But,  in  this  instance,  a  resident  citizen  defendant  has  evidently 
done  no  more  than  to  commit  his  interests,  in  a  specified  case,  to 
the  management  of  his  solicitor  according  to  the  defence  expressed 
in  his  answer  to  the  original  bill.     In  these  respects  his  situation 
is  materially  different  from  that  of  a  contumacious  non-resident 
defendaht.    The  agency  constituted  by  such  a  defendant  •  is,  evi* 
dently,  that  of  a  general  charge;  but  the  confidence  reposed  in  the 
solicitor,  in  this  case,  is  special  and  particular.    He  has  been  iur- 
aisfied  with  an  answer  or  defence  exactly  fitted  to  a  given  case^ 
and  therefore,  now,  that  it  has  been  varied  by  an  amendment  of 
the  bill,  he  cannot  be  presumed  to  be  charged  with  a  defence  of 
the  modified  or  newly  formed  case ;  which  his  client,  being  a  resi^ 
dent  citizen,  has  as  clear  a  right  to  be  notified  of,  and  to  aioswer 
unto  for  himself,  as  he  had  to  consider  and  answer  the  original  bilL 
'   It  has  been  suggested,  that  Odorn^s  answer  to  the  amended  bit 
must  be  merely  formal,  as  he  knows  nothing  of  the  new  matters 
therein  stated.     But  it  is  impossible  to  anticipate  how  far  its 
aspect  may  be  changed  by  the  answer  which  Odofn  has  a  right  to 
make,  and  may  give  to  this  amended  bill,  (o)    I  am  aware,  that 
the  case  may  be  delayed  very  much  by  OdonCs  remaining  abroad ; 
but  he  is  a  resident  citizen ;  and,  as  such,  has  an  undoubted  right 
to  be  notified  of  this  amended  bill  by  the  service  of  process  upon 
him  in  the  usual  mode,  to  the  end,  that  he  may,  if  he  thinks  pro- 
per, answer  it  for  himself.    And  this,  his  unquestionable  right,  I 
have  no  power  to  impair  in  any  way  whatever,  (p) 

Whereupon  it  is  Ordered^  that  the  said  petition  be  and  the  same 
is  hereby  dismissed  with  costs. 


(»)  Gildenicbi  9.  Cbaroock,  6  Vet.  171.— (o)  Angentdn  v.  Cltfk«»  1  Yet.*  Jiift» 
280 ;  JopKog  9.  Stuart,  4  Yes.  619. 

(p)  It  has  been  since  declared,  that  where  a  defendant,  of  full  age,  in  any  caie» 
shall,  upon  two  successive  tubpcmas^  be  returned  mm  ist,  it  shall  be  lawful  to  oitfer 
publication  of  the  substance  of  the  bill  or  petition  against  such  defendant  u  if  a 
non-resident  of  this  state,  and  to  proceed  in  the  same  manner  and  to  erery  eftet,  ■• 
if  be  wen  not  a  resident  of  this  state,  and  u  if  the  case  made  in  the  bUl  or  petftiOB 
were  within  any  of  the  acts  of  Assembly  made  in  respect  of  absent  or  non-iesident 
defendants ;  Provided,  that  each  of  said  tubpttnas  be  delivered  to  the  sheriff  ibr  ser- 
Tice  at  least  twenty  days  before  the  first  day  of  the  term  to  wliidi  it  sfaalf  ba  icfimi^ 
able,  1882,  cb.  802,  s.  2.^BwkiHgkam  v.  Peddkord,  2  BUmd,  447. 


McKUi  9.  ODOM.  ^l 

>  The  plaintifi  by  their  petition  prayed  leave  ao  to  amend  their 
liiU^  to  allege,  that  the  defendant  Odom  was  then  a  non-resident; 
and  to  [Nray  for  an  order  of  publication  against  him.  The  leav^ 
was  granted  as  prayed ;  and  the  bill  amended  accordingly.  And 
then  on  motion  of  the  plaintiffs,  on  the  31st  of  October,  1829,  aik 
order  of  publication  was  passed,  in  the  usual  form,  warning  the 
defendant  Odom  to  appear  and  answer  on  or  before  the  8th  day  of 
March  then  next. 

.  On  the  13th  of  November,  1829,  the  commissioners  made  return 
of  their  proceedings  under  the  interlocutory  decree  of  the  14th  of 
^ril^  1828,  and  in  the  testimony,  so  taken  and  returned,  there  is 
evidence  which  goes  to  sustain  some  of  the  claims  of  the  defendant 
Law  for  disbursements  as  alleged  in  his  answer. 

.  After  the  8th  of  March,  1830,  the  plaintiffs  produced  a  certifi- 
cate of  the  order  of  the  31st  of  October,  having  been  published  as 
required.  And  the  parties  submitted  to  the  Chancellor  sundry 
affidavits  as  to  the  residence  of  the  defendant  Odom. 

I3tk  Marchy  1830. — Bland,  Chancellor. — This  case  having 
been  again  submitted  on  the  part  of  the  plaintiffs,  with  a  prayer 
for  a  decree  to  account ;  and  with  notes  on  the  part  of  the  defen- 
dants .objecting  to  the  passing  of  any  such  decree,  the  proceeding^ 
Wieie  read  and  considered. 

On  a  careful  consideration  of  all  the  affidavits  filed  since  the 
passing  of  the  order  of  the  6th  of  July  last,  it  very  satisfactorily 
appears,  that  the  defendant  John  Odom  always  has  been  since  the 
institution  of  this  suit ;  and  must  still  be  deemed  a  resident  of  the 
state  of  Maryland ;  and  therefore  the  order  of  publication  treating 
him  as  a  person  who  resided  beyond  the  jurisdiction  of  this  court, 
is  erroneous  in  point  of  fact,  and  has  been  improvidently  passed* 
,  .Whereupon  it  is  Ordered^  that  the  said  order  of  the  31st  of  Octo« 
her  last,  be  and  the  same  is  hereby  rescinded. 


.  After  which  the  death  of  the  plaintiff  Moore  was  suggested ; 
a^d  on  the  Ist.of  October,  1830,  the  defendant  Odom  put  in  his 
answer  to  this  amended  bill,  which  was,  in  substance,  the.  same 
as  his  answer  to  the  first  bill.  To  all  these  separate  answers  of 
the  defendants,  the  plaintiff  put  in  a  general  replication.  A  com- 
Viission  having  been  issued,  was  returned  and  filed  on  the  29th  of 
December,  1830,  without  any  testimony  having  been  taken  under 
it.  After  which'  the  commissioners,  on  the  7th  of  March,  1830, 
filed,  a  certificate^  in  which  they  stated,  that  by  an  a^greement 
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between  the  solidtors,  the  letnm  of  tiie  commitsion  had  betake* 
kyed,  at  die  instance,  and  for  the  convenience  of  the  defendanta^ 
in  order  that  they  might,  if  they  thought  proper,  take  any  testi* 
knony  they  wished ;  but  that  the  plainti&  were  not  to  lose  the 
benefit  of  having  the  commission  returned  as  before  the  Decembef 
term.  At  the  following  March  term  the  case  was  again  broogbt 
before  the  court. 

I5th  Marchy  1831. — Bland,  Chancellor. — On  motion  of  tbei 
plaintiflPs  solicitor,  it  is  Ordered^  that  this  case  be  and  the  same  ia 
hereby  referred  to  the  auditor,  with  directions  to  state  such  an  ae* 
count  as  the  nature  of  the  case  may  render  neeessaiy;  and  nndk 
other  accounts  as  either  party  may  require. 


After  which  the  auditor,  on  the  3d  of  June,  1831,  reported  and 
filed  a  statement  of  an  account  between  John  Odortij  and  the  own- 
tr^  of  the  schooner  Beauty,  shewing  a  balance  of  $6,634  82,  to 
be  due  to  the  plaintiff  McKim^  To  which  the  defendants  filed 
exceptions,  and  the  case  was  again  presented  to  the  court. 

1(MA  ^ugustj  1831. — Blakd,  Chancellor. — This  case  standing 
ready  for  hearing,  and  having  been  submitted  on  notes  by  the  so- 
licitor of  the  plaintiff,  and  no  one  appearing  for  the  defendants 
before  the  close  of  the  sittings  of  the  term  according  to  the  rule  of 
the  court,  the  proceedings  were  read  and  considered. 

Considering  the  pleadings  as  they  now  stand,  and  the  manner 
in  which  the  case  has  been  brought  before  the  court,  the  giencral 
replication  has  denied  and  put  in  issue  every  thing  alleged  by  way 
of  avoidance  in  the  answers.  AH  which  matters  must,  therefort, 
be  rejected ;  except,  in  so  far  as  they  may  be  found  to  have  been 
substantiated  by  proof.  The  auditor  was  correct,  therefore,  in 
charging  Odom  with  the  whole  amount  of  what  be,  in  any  way, 
had  admitted  he  had  received  as  the  proceeds  of  the  aide,  or  ftr 
the  earnings  of  the  schooner  Beauty ;  and  in  rejecting  all  claims 
fdr  disbursemeivts  on  account  of  that  vessel  of  which  there  was  no 
evidence,  other  than  the  answers  and  mere  exhibits  of  the  defen* 
danta. 

There  is,  however,  some  evidence  in  support  of  some  of  the 
claims  made  by  the  defendant  Law^  as  ship's  husband ;  and  be* 
sides  as  to  these  the  plaintiff's  solicitor,  in  his  notes,  baa^islineyf 
admitted,  that  the  defendants  are  entitled  to  a  credit  for  $453  85, 
which  has  not  been  allowed  by  the  auditor ;  and  therefore,  the  an- 
ditor's  report  must  be  rejected,  and  the  plamtiff  JlfcJiSfii  must  have 
a  decree  for  the  balance. 
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The  plaintifis  by  their  bills  claim  a  moiety  of  tiie  j^ooeeds  of 
fho  sale  and  earnings  of  the  schooner  Beauty  from  the  defendant 
Odom;  and  they  resist  the  claim  of  the  defendants  Lai)  ^r  fbf^ 
rUbn^  for  any  alleged  disbursements  made  by  them  as  skip'ii 
kftisbands.  As  a  foundation  for  an  injunctioni  the  phuntifla  en^ 
dearoured  to  identify  the  proceeds  of  the  vessel  from  Od^m  to*  the 
bank,  so  as  to  have  them  detained  there.  But  in  Has  they  hwt 
Ihiled ;  and  therefore,  can  have  relief  as  prayed  only  against  ih« 
Je^ndant  Odom.  I  am  also  of  opinion,  that  the  defeodiAt  Od&ni 
is  chargeable  with  interest  from  the  time  when  it  appears  lliat 
(he  proceeds  of  the  vessel  reached  this  countiy,  and  were  applied 
beneficially  to  his  use,  and  ought  to  have  been  accounted  for  or 
paid  to  the  other  joint  owner  of  the  schooner. 

Whereupon  it  is  Decreedy  that  the  auditor's  report  be  and  Am 
same  is  hereby  rejected.  And  it  is  further  Decreed,  that  the  defen* 
dant  John  Odom^  pay  or  bring  into  this  court  to  be  paid  to  the 
plaintiff  John  McKimjunioTy  the  sum  of  |6,181  60,  with  interest 
from  the  18th  of  June,  1827,  until  paid  or  bfou^t  in,  togethej^ 
with  his  costs  in  this  suit,  to  be  taxed  by  the  register.  And  it  is 
liiTttier  Decreedy  that  the  bill  of  complaint,  as  against  the  defen- 
dants  George  Law  and  Witliam  G.  Uarrisony  be  and  the  same  lA 
hereby  dismissed  without  costs.  And  it  is  farther  Decreedy  that  the 
b31  of  complaint,  as  against  the  defendants  WUUam  F.  Anderecm^ 
Md  The  President  and  Direetore  of  the  Ihmldin  Bank  ofiatHmore^ 
be  and  the  same  is  hereby  dismissed  with  their  costs,  to  be  taxed  by 
the  register;  the  said  costs  to  be  paid  by  the  defendant  John  Odom. 


DBALB  V.  E8TEP. 


The  Bheriffii,  for  Uie  time  being,  of  the  several  counties,  are  the  ezeevtive  oileeit  of 
fhb  eotirt;  end  as  saeh  ametiaMe  to  it.-*-It  is  the  doty  of  the  sheriflSi  to  ezenots 
til  Jawew  and  otdeis  iMMiikg  fivn  Ibis  cenxrt— A  suttmons  or  fi4pcBn«  issued  by 
conuBiflrioaen  requiring  a  witness  to  attend  and  testify  before  them»  under  u  com*! 
nussion  to  take  evidence,  is  a  process  which  must  be  served  bf  the  sberiff.«r-For 
the  service  of  all  process,  which  a  sheriff  may  be  requirsd  to  serve,  he  is  eiitiUed 
19  hsive  his  legal  ftet  allowed  and  taxed  as  a  part  of  the  costs  in  the  case;,  and 
mtjfE  #afone  puymsnft  aceordiiigly. 

This  bill  was  filed  on  the  5th  of  November,  1 830,  by  Somud 
Deak  against  Rkhard  Estep  and  Henry  Jl.  Haiiy  surviving  admi* 
nistrators  of  Rezin  Estepy  deceased,  and  The  PretUeni,  Directory 
55  t.3 
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inid  Company  of  the  Farmers  Bdnk  of  Maryland.  The  object  of 
the  bill  was  to  be  relieved  against  a  judgment  obtained  bj  these 
defbidants»  and  to  stay  proceedings  at  law  on  that  judgment.  Aa 
iiljttiictioii  was  granted;  and  on  a  motion  to  dissolve,  on  the 
CiCHning  in  of  the  answer,  it  was  continued  until  the  final  hearing. 
A  commission  was  then  issued ;  and  the  depositions  of  many 
witaesses  were  taken  and  returned.  After  which  the  case  having 
been  brought  on  for  a  final  hearing,  by  a  decree  passed  on  the 
19th. of^ July,  1831,  the  injunction  was  dissolved,  and  the  bX 
dismissed  with  costs,  to  be  taxed  by  the  register. 
.  On  the  26th  of  July,  1831,  the  defendants  by  their  petition 
stated,  that  the  subpcBnas  issued  by  the  commissioners  to  sundry 
witnesses  to  appear  before  them  and  testify  in  the  case,  had  been 
served  by  the  sheriff  of  Anne  Arundel  county,  who  claimed  such 
fees  for  serving  the  process,  so  issued  by  the  commissioners,  as 
were  allowed  to  him  by  law,  in  general  terms,  for  serving  all  sub- 
pcmas*.  .And,  as  a  voucher  of  this  charge  by  the  sheriff,  the  peti- 
tioners exhibited  an  account  of  several  items  amounting  to  eight 
pilars  and  nineteen  cents;  which,  however,  was  not  signed  by  the 
sheriff;  nor  did  it  specify  the  case,  or  under  what  authority,  or  at 
virhQse  instance  the  witnesses  had  been  summoned.  This  charge 
the  register  had  refused  to  include  in  the  bill  of  costs.  Where- 
upon the.  petitioners  prayed,  that  the  register  might  be  ordered  to 
include  this  charge,  as  sheriff^s  fees,  in  the  bill  of  costs  whidi  he 
l^ad  been  directed  by  the  decree  to  tax. 

&th  August i  1831. — ^Bland,  Chancellor. — This  is  indeed  a  case 
of  very  small  amount  in  value ;  but  it  involves  principles  which 
are  of  the  greatest  importance  as  regards  the  practice  and  coune 
of  proceeding  in  this  court.  The  right  of  this  tribunal  to  resort  to 
some  effectual  means  of  collecting  legal  testimony  of  every  descrip- 
tion, it  is  manifest,  must  be  found  among  the  powers  necessai^ 
belonging  to  it  as  a  court ;  for,  without  such  a  power,  it  would  be 
impossible  to  proceed  with  due  effect  in  the  administration  of  jos- 
tice  in  any  controverted  case  whatever.  The  only  inquiry  Aae- 
fore  is,  as  to  the  mode  of  proceeding  which  should  be  adopted  to 
attain  that  great  object,  (a) 

In  England,  the  leading  process^  in  courts  of  equity,  is  the 
tuhpcena  ad  respondendum^  which  is  not,  like  the  first  process  in  a 
suit  at  common  law,  directed  to  the  sheriff,  commanding  him  to 


■     ^  ■  ■  ■  ■  ■!■■«»  II  ■■  ■         ■  I  |_    I 


(a)  Amey  9.  Long,9  £ast.  484;  Lnpton  v.  Heacott,  1  Cond*  Git.  fiep.  1IS« 
Maceubbin  v.  Mattiiewi,  2  Bland,  260. 
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sii]iitD<m,  or  to  hiiTe  the  defendant  before  the  conrt  to  answer  the 
complaint  of  the  plaiotiiT;  but  it  is  always  addressed,  personally^ 
to  the  defendant  himself,  commanding  him  to  appear  and  answerl 
It  does  not  appear,  that  this  first  process  in  equity  was  ever  re* 
quired  in  England  to  be  executed  by  a  sheriff,  who  is  the  offieelr 
of  the  court,  or  by  the  messenger,  as  its  immediate  officer ;  (i)  bat 
it  might  be  executed  by  any  one,  so  that  the  court  was  satisfied 
by  proof  of  its  having  been  duly  served,  (c)  If,  after  a  subparia 
has  been  served  the  defendant  fails  to  appear,  then  the  next  prc^ 
cess  is  an  attachment;  which  is  a  writ  directed  to  the  sheritf^, 
commanding  him  to  attach  the  defendant  so  as  to  have  him  before 
the  court.  And  if  the  defendant  still  persists  in  his  contumacy", 
the  several  subsequent  writs,  which  may  be  issued  to  compel  an 
appeamnce,  are  all,  in  like  manner,  directed  to  the  sheriff,  (d) 
But  as  a  sheriff  is  a  mere  local  officer,  liaving  no  authority  beyond 
the  bounds  of  his  county,  he  cannot  bring  a  defendant,  who  he  hbs 
so  taken  into  his  custody,  into  the  court  while  it  is  sitting  in  a  re- 
mote or  different  county.  And  therefore  upon  his  return  of  the  fact 
of  the  defendant  having  been  attached,  the  court,  on  application, 
will  order  him  to  be  brought  before  it  by  a  special  messenger,  (e) 
In  England  when  a  commission  issued  to  take  testimony,  ak 
the  commissioners  were  specially  directed  to  call  the  witnesses 
before  them,  they  might  and  most  usually  did  so,  by  a  process 
signed  by  two  or  more  of  them.  But  it  was  thought  to  be  tkore 
tegular  and  efiectual  to  issue  a  suhpctna  ad  ietl^andam^  firom  (he 
court  itself,  commanding  the  witnesses  to  attend  upon  the  coni- 
miasioners.  This  subpcmCy  as  well  as  the  subpcena  duces  tecufrif 
which  seems  to  be  now  little  used  in  England,  (/)  like  the  lead- 
ing process  of  the  court,  was  not  addressed  to  the  sheriff,  but  to 
the  witness  himself,  and  might  be  served  by  any  one.  But  if  a 
witness  failed  or  refused  to  attend,  or  to  testify;  and  the'court  was 
satiafied  by  a  certificate  of  the  commissioners,  and  an  affidavit  of 
the  fact,  that  the  writ  had  been  served,  an  attachment  might  be 
issued,  directed  to  the  sheriff,  commanding  him  to  attach  the  wit- 
ness, who,  on  being  taken  by  the  sheriff,  might,  as  on  an  attach- 
ment consequent  upon  a  suhpcBna  ad  respcndendumf  be  bfesught 
before  the  court  by  a  special  messenger,  (jg) 


(d)  Forum'  Rom.  85.— (e)  Foram  Bom.  87, 41.--(tf)  1  Hait.  Pn.  CiuB.  SSS.^ 
ft)  Foram  Rom.  70;  1  Hair.  Pre.  Chtn.  884.— (/)  Frtc.  Reg.  848.— (f ).  Fonfcn 
Bom.  118;  1  Harr.  Pre.  Cbftn.  445;  8  Fowl.  Excli.  Pre.  88;  Wftvtel  t.l>iaA,'l 
Dick.  884 ;  Hennegal  o.  Evinet ,  12  Yet.  801.  .  .>* 


.  Jb  .Mmykfu)  4ha  ibifoft  of  thase  i^roM  v<  the  mm  ^  w  E^ip^ 
)aDd,,  tbey.are  always  addressed  to  th^  party  to  answer  or  to  te^- 
fify  ^  (A)  g^d  aa  in  Engiaiul  they  may  be  executed  by  any  pAe^  ^ 
ib^t  the  court  be  satisfied,  by  affidavit,  that  they  have  be^n 
fer?ed«  (»)  Here  as  in  Englaad^  the  commisfion  to  take  testi- 
f)DPi)y  directs  the  oomipi0siopers  ^to  cause  to  come  before  them  all 
liuffh  eviden^e^  as  shall  be  named  to  them  by  either  the  plaintiff  or 
defendant.'  Under  this  authority,  which  has  b^n  expressly  va* 
nognized  by  positive  legislative  enactment,  (j)  the  commiaabatm 
Ji^ve  alweySy  when  pec^ssary,  suipmoned  th^  witnesses  to  oome 
)>efi>rt  them ;  and  on  their  failing  tp  attend,  there  saema  to  havie 
Jbeen  np  doubt,  at  any  time,  that  they  mi^t,  o|i  their  (^patufnaqy 
ibeiag  shewn  to  the  court,  be  forced  by  attachment  to  attend  and 
4tt4tifyi  even  updpr  a  commission  from  a  foreign  tribunal,  (Ac)  And 
nkhough  the  Legislature  has  provi^ied  a  new  and  additional  fom 
4>f  compellipg  the  attendance  of  witnesses  before  commisaioners 
anttiorized  tp  take  evidence,  they  have  not  introduced  a  mote 
f^beap:  an4  expeditioua  lyiode  of  proceeding.  (Q 

But,  to  clear  aw^y  the  difficulty  which  has  been  presented  in 
ihii|  case,  it  will  be  necessary  to  ascertain  how  far  the  dierifi  of 
.t^e  fteveral  pouDfties  ean  be  co^defed  as(  the^  executive  officers  of 
4his  c^urt  for  tlie  purpose  of  serving  writs  of  ^u^^ena  as  well  aa  of 

att^ctnnfinM- 

It  mpiy  be  ss^fely  assi^med,  that  wheire  the  L^is]ature  has  sped- 
.^l)y  allowed  to  a  sherifi*  a  particular  fee  for  the  execution  of  any 
4Hroce8SY  t^  such  piUowauce  of  a  fee  may  be  .considered  as  a  vir- 
^tnal  deqlaratipn,  that  it  is  his  official  duty  to  execute  9uch  process, 
.int^p  last  provincial  act  of  Assembly  by  which  officers'  fees  were, 
(l^gvlfited,  i^akes  q. clear  distinction  between  a  stA^jHsna  ^d  respw- 
ifim^m^  apd  a  fubpfena  ad  testificandum^  by  designating  the  fist 
apeci^Ily ;  and  then,  in  the  same  section,  allowiag  to  the  secretiq^ 
a  dU^fPRt  ff ^  fop  *every  gubpcena  and  return.'  Bu^  as  the  secretaiy 
vraf  then  thej;c|(ister  in  Chancy,  as  weU  as  the  clerk  to  the 
Jogber  courts  of  common  law,  it  may  he  supposed^  that  these  bat 


rnr 


ikl  I  Hiwv.  Fm.  Cbisi.  laS;  %  Hmt*  Eat  77a.-K«>  HoQr«  «.  Feaa,  1  Bfsad»9l; 
Taylor  v.  Gordon,  1  Bland,  132,  note.— SAoi0</{  v.  Showill,  I718.--S«ryiee  of  the 
tu^Mna  proTed  before  Col.  Williams.^  G&oncery  Procadmgtt  H6.  P.  £.  JbL  S.— 
XJ)  ItW,  cti.  7S,  1.  ie.-K*)  Gtbaoii  •.  TiHoe,  )  BlMid,  SS4;  Biyiwi  *.  Fel^  1 
Blndt  Ul^  Qfis;  Cant»  a.  ^Hmmmt  S  Bfaod,  SSS;  Maewbbia  #.  H»m^9W9.  > 
Bteai,  WS;  Berrif  v.  Sanadera,  10  Com.  Law  Rep.  878;  Tharit «.  Faber.  IS  Ccmq. 
il^aar  t«f  •  IM;  TanbuU  «.  Moratoa,  18  Con.  Law  Rtp.  2U;  Clay  t.  Stqpbenaoa^ 
80  Com.  Law  Rsp.  t».^l)  1S84,  eh.  188. 
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MentioMd  kMd  of  mitpmnia  weie  only  tboae  whick  issued  ifoia 
die  oourts  of  common  law.  But  the  same  law,  in  a  subsequent 
lieotion»  Mlows  to  the  sheriff  a  fee  for  ^senriog  a  stdpoma,'  without 
making  any  allusion  whatever  to  the  court  whence  it  may  issue; 
iC  also  allows  to  the  sheriff  a  fee  for  executing  a  Proclamation  of 
RebeQioni'  a  process  known  only  to  the  Court  of  Chanceiy,  whence 
it  is  sufficiently  evident,  that  it  was  then  considered  to  be  the  duty 
of  the  sheriff  to  serve  fu^onas  as  well  as  to  execute  all  other  pro«- 
eess  issuing  from  the  Court  of  Chancery,  (m) 

The  acts  of  Assembly  regulating  officers'  fees  under  the  gotem- 
fseiit  of  the  Republic  are,  in  this  respect,  entirdy  unequivocal. 
For,  in  those  paragraphs  in  which  the  fees  of  the  register  in  Chan* 
eery  are  r^;ulated,  the  subpmna  ad  tttpandendum  is,  by  name,  set 
down  as  the  first  item  for' which  he  is  to  be  allowed  a  fee;  and 
then  he  is  allowed  another  fee  *for  eveiy  subpoena  and  return;' 
whioh  clearly  shews,  that  those  two  kinds  of  suipcena  were  issued 
from  the  Court  of  Chancery ;  and  that  the  register  was  to  be  com- 
pensated for  each.  And  then,  in  other  sections,  by  which  the 
sheriff's  fees  are  regulated,  it  appears,  that  he  is  to  be  allowed  a 
fee  for  ^serving  a  subpesna  and  return.'  (n)  There  is,  it  is  true^ 
no  designation  of  the  kind  of  subpcBMLy  or  of  the  court  whence  it 
emaofites,  for  which  he  is  to  be  thus  'compensated ;  but  then  the 
phrase  is  general,  and  sufficiently  comprehensive  to  embrace  aU 
kinds  of  swipcsno^,  as  well  all  those  issuing  from  the  Court  of 
Chanceiy  as  from  other  courts.  By  the  same  laws  the  sheriff  is 
allowed  a  fee  for  executing  the  process  of  a  ^Proclamation  of  Re* 
belliQa,*  which,  although  now  abrogated,  (o)  it  is  well  known 
could  then  be  issued  only  from  the  Court  of  Chancery.  The  late 
act  for  regulating  the  fees  of  certain  officers,  (p)  is  silent  as  to 
sheriffs*  fees;  and  therefore,  affords  nothing  illustrative  of  the 
ifuestion  now  under  consideration. 

From  these  legislative  enactments  it  is  clearly  deducible,  that  it 
was  then  considered  as  the  duty  of  the  sheriff  to  execute  f«6pasnaf 
and  all  other  process  emanating  from  the  Court  of  Chancery.  And 
besides,  it  appears  from  the  records  of  the  court  itself,  to  have  been 
the  ecmstant  practice  and  usage  for  the  sheriff  to  execute  all  iulh 
p^mof  Qd  respondendum^  ad  testificandum^  and  duces  tecum^  which 
issu^  from  it,  as  well  as  attachments^  And  it  also  appearo,  that 
on  taking  a  party  into  oosfcody,  under  an  attachment,  it  bad  always 

■ 

(m)  1768,  ch.  IS.— (»)  October^  1777*  oh.  10  «nd  13;  October.  177S,  ch.  17; 
Nofcmber,  1779>  ch.  26.— (o)  I7S5,  ch.  72, 8.  26.— (p)  1826^  eh.  247. 
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hten  hdd  to  be  witkin  the  power,  and  to  be  the  dutj  of 'the  abcriff 
to  come  out  of  his  county,  for  the  puipose  of  bringing  the  paity  so 
attached,  actually  before  the  court  at  the  place  where  it  was  Aen 
located  by  law.  (q) 

Hence  I  feel  satisfied,  that,  although  subpcmas  from  this  court  may 
be  served  by  any  one,  as  in  England,  yet  that  such  writs  are  here 
to  be  considered  as,  in  effect,  directed  to  the  sheriff  of  the  county 
in  which  the  party  to  be  summoned  may  be  found ;  that  it  is  as 
much  the  official  duty  of  the  sheriff  to  execute  such  mbpctnat  as 
any  other  process  emanating  from  this  court ;  and,  that  all  the  like 
consequences  follow,  both  as  regards  the  sheriff  and  the  parties 
from  the  execution,  or  the  neglect  of  such  process,  as  from  any 
similar  process  specially  directed  to  the  sheriff.  How,  or  when 
this  usage  or  principle  commenced,  or  became  established,  is  of  no 
importance ;  but  it  certainly  accords  entirely  with  that  direct  eneigyi 
cheapness,  and  simplicity  of  character  by  which  our  chancerf 
course  of  proceeding  is  so  peculiarly  distinguished. 

In  England,  it  would  seem,  that  the  power  of  sheriffs  is  so  strictly 
local,  that  they  cannot  go  beyond  their  respective  counties  even  for 
the  purpose  of  completing  a  duty  begun  within  them ;  and  yet,  that, 
within  their  respective  bailiwicks,  they  are  considered  as  the  exe* 
eutive  officers  of  the  High  Court  of  Chancery,  (r)  But  in  Maiy* 
land  the  sheriffii  of  the  several  counties  are  hekl  to  be,  for  eveiy 
purpose,  the  executive  officers  of  this  court ;  each  ranging  only 
within  his  own  county  for  the  performance  of  whatever  duty  is  to 
be  there  begun  or  entirely  executed ;  and  with  power  to  go  beyond 
it,  any  where,  in  obedience  to  process,  the  execution  of  which  has 
been  commenced  there.  The  Legislature  has  not  only  recognized 
aud  affirmed  this  to  be  the  right  and  duty  of  the  several  dierifis  of 
the  state,  as  regards  the  Court  of  Chancery,  (s)  but  this  court  has 
been  provided  with  additional  means  of  enforcing  the  performance 
of  this  duty  as  against  any  sheriff,  coroner,  or  other  officer,  or  per* 
son  to  whom  any  process  or  order  according  to  the  course  of  the 
chancery  court  may  be  directed  or  delivered ;  or  any  shmff,  coroBery 
or  other  public  officer,  to  whose  hands  any  writ,  process,  or  order 
of  the  chancery  court  may  come  or  be  delivered ;  (Q  it  has  been 

(q)  Cowel  V.  Seybry,  1  Bland,  18.  note;  1785,  ch.  72,  s.  28  and  24.-^(r)  Foran 
Ron.  86.— (•)  1785,  ch.  78,  s.  28  and  24.— JtfbUnaoii  v.  lAmrit^^  1712.— Ao  attadk* 
ment  of  contempt  ordered  against  the  coroner  for  not  having  iht  defendants  body 
before  the  court.— Cftanc^ry  Proceedingt,  lib.  P.  L,  fol  1.— -Binney*s  case,  2  Bland, 
101.— (0  1785,  ch.  72,  a.  2S  and  34 ;  rr97,  ch.  48 ;  1818,  ch.  193,  a.  e. 
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ftutliorised  to  enfoite  its  decrees,  bj  like  process  as 'the  courts  of 
common  law  upon  their  judgm^ts,  by  writs  which  are  directed 
to  the  sheriff;  (u)  it  has  been  placed  upon  a  footing  with  the  courts 
of  common  law  as  to  the  mode  of  compelling  sherifis  to  make  return 
of  executions ;  and  as  to  their  being  entered  not  called  by  consent ;  (to) 
and  it  has  had  extended  to  it  the  same  facilities  of  transanittlog  its 
process  to  the  sheriffs  of  distant  counties,  and  of  enfoieing  a  return, 
that  had  been  given  to  the  courts  of  common  law.  {x) 

It  is  clear,  that  oommissionersi  acting  under  a  commission  from 
this  court,  directing  them  to  take  evidence,  hare  authority  to  issue 
a  summons  to  call  a  witness  before  them ;  and  if  the  witness  should 
&il  or  refuse  to  attend  and  to  testify,  it  is  equally  clear;  that  he  may 
be  forced  to  do  so,  or  be  punished  by  thiis  court.  The  process,  by 
which  the  witness  is  called  before  the  commissioners,  is  asuipcMa; 
and  whether  it  issues  direct  from  this  court  itself,  or  from  its  coap 
missioners,  it  is  a  process  alike  legal ;  and  one  to  which  obedience 
may  be  enforced.  For,  the  Legislature  hatiif  g  expressly  recognised 
the  right  of  the  commissioners  to  summon  witnesses  before  them, 
it  necessarily  follows,  that  the  court  must  have  the  power  of  enforc* 
ing  their  attendance  there,  (y)  The  public  good  as  well  as  this 
imtnediate  interests  of  the  parties  requires,  that,  in  cases'  of  contu* 
macy  to  the  law,  obedience  should  be  enforced  with  as  little  delay 
and  expense  as  possible.  If  such  a  subpcBna  were  to  issue  direct 
from  this  court,  there  is  no  doubt  that  it  might  and  ought,  to  be 
executed  by  the  sheriff  if  required;  and  I  know  of  no  law  or  re»» 
son  why  such  process  should  not  be  executed  by  him  when  issued 
by  the  commissioners,  who,  in  that  respect,  act  as  a  part  of  the 
court  itself,  (z)  The  sheriff  being  a  public  sworn  officer,  his  return 
to  all  process  is  conclusive  until  the  contrary  is  shewn ;  and  be- 
sides, as  he  is  charged  with  the  execution  of  many  similar  duties 
over  his  county,  such  summons  may,  in  most  instances,  be  more 
readHy  and  economically  served  by  him  than  by  any  indifferent 
person. 

I  am  therefore  of  opinion,  that  it  was  the  right  and  duty  of  the 
sheriff  to  serve  the  summons  issued  by  the  commissionei's  in  this 
case.  And  as  a  clear  and  necessary  consequence  of  its  being  his 
duty  to  execute  such  process,  it  follows,  that  he  is  entitled  to  the 


(»)  17SS,cl|.72,8.  26^(v)  17S4,ch.64;  178S,  ch.  4S;  lS02,ch.  10S.--(«)  1817, 
cb.  189 ;  1819,  ch.  144,  a.  8.--(y)  17S5,  ch.  72,  s.  16;  Macciibbin  v.  M«tthewi»  2 
Bland,  252 ;  Bryson  v.  Petty,  1  Bland,  182,  note ;  Anonymous,  14  Yes.  450.— {«)  Cootb 
9.  Jaclnoo,  6  Yes.  80;  Fonun  Bom.  117$  Bryson  9.  Petty,  1  Bland,  182,  note. 
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fees  aUowed  by  law  for  the  perfonnance  of  such  serviee ;  and  lk« 
register  must  be  difected  to  tax  sudi  fees  in  the  biH  of  eosti 
accordingly. 

Bat  in  this  case  the  sheriff  has  made  out  bis  account  in  so  loose 
end  indefinite  a  manner,  that  the  amount,  as  now  claimed,  eannet 
be  allowed.  The  process  itself,  with  die  dserifTs  return  endorsed, 
or  a  certificate  by  the  commissioners  of  the  seryice  having  been 
performed  by  the  sheriff,  shoald  have  been  returned  with  the  cei»- 
mission ;  or  in  place  of  it  some  uneqinivocal  evidence  must  be  pro- 
duced, that  such  summons  was  issued  by  the  commissionefs,  and 
served  by  the  sheriff.  But,  as  it  seems  to  be  unjust,  at  once,  to 
reject  this  claim  merely  because  of  what  evidently  appears  to  have 
been  a  mistake  of  the  claimant,  I  shall  let  the  matter  stand  over 
with  leave  to  have  the  elmm,  if  practicable,  fully  and  correctly 
authenticated. 

(Mkndj  that  the  daim  as  Set  forth  in  this  petition  stand  ovti 
until  the  20th  instant,  with  leave  to  produce  further  proof. 


After  which  an  additional  voucher  of  this  claim  was  laid  befers 
tiie  Chancellor, 

^Uh  Augvuty  1831.— Bland,  Ckancdhr^^Dm  daim  having 
been  authenticated  by  a  certificate  of  one  of  the  conunissiooers, 
that  the  subfcenas  had  been  issued  by  them  and  served  by  the 
sheriff.  It  is  Ordered^  that  the  legal  fees  for  the  services  so  per* 
formed  by  the  sheriff  of  Anne  Arundel  county,  be  and  t^  same 
are  hereby  aUowed;  and  the  register  is  hereby  authoristed  asi4 
directed  to  tax  the  same  as  a  part  of  the  costs  aceordtingty. 


STEWART  e.  CHEW. 

Aa  ii^unction  granted  to  tib.f  tntpsM,  thei^  being  no  tfaen  dspending  mtt  t»fiy 
the  right,  diseolred  on  the  cooling  in  of  an  answer  which  denied  the  trctptM,  and 
aUeged  that  the  acts  complained  of  were  done  on  his  the  defendant'f  own  land. 

This  bill  was  fikid  on  the  5th  of  May,  1831,  by  UnOiam  Skwmi 
against  Join  Chaw;  it  stated,  that  at  a  sale  made  under  a  decree 
of  this  courts  the  plamtiff  had  purchased  a  part  of  the  traet  of  land 
called  Elkion  Head  Manor ^  and  was  then  in  possession  of  it ;  and 
that  the  defendant  had  committed,  and  was  then  ^^ty^ryttfffg  £nat 
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\7aste  by  cutting  down  timber  trees  and  doing  acts  injurious  to  the 
land.  Whereupon  he  prayed  for  an  injunction  to  stay  waste,  for 
relief,  &c.    An  injunction  was  granted  as  prayed. 

The  defendant  in  his  answer  admitted,  that  the  plaintiff  had 
made  the  purchase  as  stated ;  but  specially  denied,  that  he  had  or 
-was  then  committing  any  waste  as  charged ;  and  averred,  that  he, 
the  defendant,  had  purchased  another  part  of  the  same  tract  of  land 
called  Etkttm  Head  ManoTj  adjoining  to  that  purchased  by  the 
plaintiff,  on  which  he  had  cut  a  large  quantity  of  wood  ready  for 
market ;  and  that  by  a  survey  which  had  been  made,  laying  down 
tiie  boundaries,  as  admitted,  between  the  lands  of  this  defendant 
and  the  plaintiff,  it  clearly  appeared,  that  the  defendant  had  com- 
mitted no  manner  of  waste  or  trespass  whatever  on  the  lands  of 
the  plaintiff.  Upon  this  answer,  the  defendant  gave  notice  of  a 
motion  to  dissolve  the  injunction. 

3i  October^  1831. — Bland,  Chancellor. — The  motion  to  dis- 
solve the  injunction  standing  ready  for  hearing,  and  having  been 
submitted  on  notes  by  the  solicitors  of  the  parties,  the  proceedings 
were  read  and  considered. 

It  is  not  intimated  in  this  bill,  that  the  plaintiff  had  Instituted  a 
suit  of  any  kind  which  was  then  depending,  to  establish  his  right 
to  the  lands  upon  which  the  alleged  wrong  had  been  committed. 
It  is  therefore  quite  clear,  that  this  cannot  be  considered  as  one  of 
those  cases  in  which  an  injunction  is  granted  to  stay  waste  and 
preserve  the  property  pending  a  suit  to  try  the  title,  or  to  ascertain 
the  true  location  of  the  land  to  which  the  alleged  injury  has  been 
done.  And  as  it  is  not  stated,  that  there  is  any  privity  of  title  or 
estate  between  these  parties,  this  can  only  be  regarded  as  a  mere 
injunction  to  stay  trespass  alleged  to  have  been  committed  by  a 
stranger ;  and  hence,  according  to  the  well  settled  course  of  this 
court,  in  relation  to  cases  of  this  kind,  where  the  defendant,  as  in 
this  instance,  positively  denies  all  the  facts  of  the  imputed  wrong 
and  injury  as  charged  in  the  bill,  the  injunction  must  be  dissolved,  (a) 

Whereupon  it  is  Orderedj  that  the  injunction  heretofore  granted 
in  this  case,  be  and  the  same  is  hereby  annulled  and  dissolved. 


(a)  Daval  v.  Waten,  1  Bland,  569. 
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THE  BBLLONA  COMPANY'S  CASE. 

On  t  motion  to  diasoWe  an  injanction  no  exparU  affidavits  can  be  Tead.^A  fflotioB 
to  dissolve  an  injunction  is  confined  to  the  consideration  of  the  statements  of  tlie 
bill,  and  the  answer  responsive  thereto. 

A  corporation  constituted  of  many  stockholders  may  be  virtoally  eztingaisbsd  bj 
all  the  stock  being  owned  by  one. — A  gunpowder  manufactory  not  a  nai8anec» 
because  of  the  loose  manner  in  which  the  edifices  have  been  constructed. 

The  clause  of  an  act  of  incorporation  which  gives  the  power  of  taitiunf  domem  to 
be  construed  stiictiy,  but  &irly.— The  property  of  a  corporation,  as  well  ai  that 
of  an  individual,  is  subject  to  be  taken  for  public  uses,  under  the  power  of  witiwf 
domam, — What  is  such  a  public  use  as  authorizes  the  taking  of  private  property 
to  be  so  applied. — Where  there  are  several  public  uses,  the  exercise  of  the  power 
of  eminent  domain  may  be  so  limited  as  to  preserve  them  all. — A  oorporatkn  con- 
sidered as  a  mere  citizen  owner,  within  the  meaning  of  the  authority  to  anreiae 
the  power  of  emineni  domaiin. 

This  bill  was  filed  in  Baltimore  County  Court  on  the  25th  of 
August,  1831 ,  by  The  Bdlona  Gunpowder  Company  of  Mar^^mdy 
against  The  Baltimore  and  Susquehanna  Rail  Road  Qmpanf. 
The  bill  states,  that  the  plaintiffs  are  a  body  politic  existing  as  such 
under  the  acts  of  1814,  ch.  78,  and  1824,  cb.  32 ;  that  the  objects 
of  their  incorporation  were  the  manufacturing  and  vending  of  gun- 
powder, and  the  carrying  on  of  any  other  branches  of  manufacture 
in  their  discretion ;  for  which  purpose  they  were  authorized  to  pur- 
chase and  hold  lands,  in  fee  simple  or  otherwise,  not  exceeding 
one  thousand  acres,  and  to  erect  thereon  all  needful  buildings; 
under  which  authority  they  had  purchased  a  tract  of  land  in  BsJti- 
more  county,  containing  less  than  one  thousand  acres,  on  which 
they  had  erected  mills  and  buildings  needful  and  convenient  for  the 
manufacture  of  gunpowder ;  that  the  plaintiffs  had  invested  in  this 
manufactory,  in  real  and  personal  property,  from  seventy  to  eighty 
thousand  dollars ;  that  the  defendants  were  incorporated  by  the  act 
of  1827,  ch.  72,  by  which  they  were  authorized  to  construct  a  rail 
road  from  the  city  of  Baltimore  to  some  suitable  point  on  the  Sus- 
quehanna river ;  under  which  authority  they  had  located  their  road 
nearly  a  mile  over  the  land  of  the  plaintiffs^  so  as  to  require  the 
removal  of  one  of  their  buildings  used  for  the  purposes  of  their 
gunpowder  manufactory ;  that  if  the  defendants  were  permitted  to 
construct  their  road  as  thus  laid  out,  it  would  stop  the  works  of 
the  plaintiffs  for  a  length  of  time,  and  not  only  prevent  them  from 
manufacturing  the  materials  on  hand,  but  oblige  their  present  cus- 
tomers to  form  connexions  with  other  establishments;  and  that 
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radi  ^ms  the  nature  of  the  manuiactorj,  and  the  hazard  of  cany-. 
ing  it  on,  that  workmen  could  not  be  procured  to  carry  it  on, 
if  subjected  to  the  incieaaed  hazard,  consequent  upon  such  a 
thoroughiare  as  a  public  rail  road  running  near  or  through  the 
works;  that  the  construction  of  the  road  as  located,  would  be 
destructive,  and  in  violation  of  the  plaintift*  chartered  rights ;  that 
it  might  be  k)cated  in  a  different  way,  so  as  to  avoid  any  collision 
with  the  works  of  the  plaintiflb,  and  at  very  little,  if  any,  additional 
expense  to  the  defendants ;  that  the  Legislature  of  Maryland  had 
no  right  or  power,  of  themselves  and  for  the  use  of  the  puUic,  to 
interfere,  in  any  way,  with  the  chartered  rights  of  the  plaintifls, 
much  less  to  authorize  any'  subsequent  private  corporation  to  take, 
fi)r  their  private  benefit,  any  portion  of  the  rights  to  which  the 
phiintiflb  were  entitled,  under  their  prior  incorporation ;  but  that  no 
such  authority  was,  in  fact,  conferred,  or  designed  to  be  conferred 
upon  the  defendants  by  their  act  of  incorporation ;  their  whole 
power  to  take  lands  for  their  use,  against  the  will  of  the  proprietors, 
being  limited  to  the  case  of  individual  proprietors,  and  not  embrac- 
ing the  case  of  lands  held  by  any  previously  incorporated  com- 
panies, such  as  those  belonging  to  the  plaintiffs.  Whereupon  the 
plaintiffs  prayed,  that  the  defendants  might  be  enjoined  from  mak- 
ing their  road  as  located  over  the  lands  of  the  plaintiffs. 

2bih  Augusty  1831. — ^Kell,  Associate  Judge. — Let  injunction 
issue  as  prayed ;  to  be  dissolved  on  the  5th  of  September  on  mo- 
tion therefor ;  unless  the  complainants  satisfy  the  court,  by  affida- 
vits, which  they  ar^  hereby  authorized  to  take  before  a  justice  of 
the  peace,  that  the  rail  road  can  be  located  as  suggested  by  com- 
plainants, or  the  same  be  admitted  by  the  answers  of  the  defen- 
dants. The  affidavits  to  be  taken  upon  two  days  notice  to  the 
opposite  party  or  their  solicitor. 


Under  this  order  the  depositions  of  several  witnesses  were  taken, 
returned,  and  filed.  And  on  the  14th  of  September,  1831,  the 
defendants  put  in  th^ir  answer,  in  which  they  admit,  that  the  acts 
for  incorporating  such  a  company,  as  the  plaintiffs  claim  to  be, 
were  passed  by  the  Legislature,  as  set  forth  in  the  bill ;  but  they  do 
not  admit,  that  the  actual  incorporation  of  the  plaintiffs  ever  did 
follow  from  those  acts ;  or  if  it  did,  that  they  now  have  any  exis- 
tence as  a  body  politic ;  on  the  contrary,  they  aver  and  believe, 
that  James  Beatty^  of  the  city  of  Baltimore,  is  the  sole,  and  only 
proprietor  of  the  property  known  as  the  Belbma  Gunpowder  Com- 
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femg^i  Worki ;  and  that,  ia  eanaeqatnce  of  thcrr  befaig  na  oAkt 
coip(Mrator  of  the  aUeged  cofflpaDy,  the  chafter,  if  angr  erer  •xtatcd, 
baa  becoaie  null  and  yoidy  and  the  company  without  ai^  i%kt  or 
capacity  whatever  to  sae  or  be  sued.  That  the  buSdimga  of  evsiy 
deacription  erected  on  the  land  claiimed  by  the  plaintifisi  were  of 
the  meanest  kind;  being  principally  conatructed  of  unfiniahed 
plai^,  and  deserving  more  properly  the  appellaAion  of  ahedk  thaa 
houses;  that  the  defendants  were  incorporated  by  the  acta  of  18B7, 
oL  72,  and  1830,  ch.  49,  under  the  authority  of  which  laws  they 
had  proceeded  to  lay  out  the  site  and  route  of  their  rail  load  over 
the  land  of  the  plaintiffs,  towards  the  town  of  Westminster;  the 
location  of  which  branch  rail  road  does  not,  in  any  manner,  inter- 
fere witb  any  of  the  charter  rights  or  privikges  of  the  plaintiflb ; 
and  that  a  location  of  it  in  any  other  way,  eT«tt  if  practicable, 
which  they  deny,  would  involve  an  expenditure  of  from  fifteen  to 
twenty  thousand  dollars;  that,  the  plaintiflSs  being  unwiiling  to 
contract  for  the  sale  of  their  land  to  the  defendants,  they  caused  a 
warrant  to  be  issued  for  the  purpose  of  having  it  condemned  to 
their  use,  according  to  the  provisions  of  the  acts  of  Assembly  by 
which  they  were  incorporated ;  but  have  been  prevenited  by  this 
injunction  from  completing  their  acquisition  of  a  title  to  it  in  that 
way.  Tbe  defendants  further  deny,  that  the  construction  of  their 
road,  as  located,  will  prevent  the  plaintiffs  from  carrying  on  their 
manufactory;  or  that  it  wOl  be  attended  with  any  addittonal  hazard 
to  the  workmen  emjdoyed  therein ;  and,  that  instead  of  their  bmnch 
road  passing  nearly  a  mile  over  the  land  of  the  plaintiffii,  it  crosses 
their  land  only  for  a  distance  of  a  hundred  yards  at  most.  The 
defendants  deny  all  knowledge  of  the  other  matters  set  forth  in 
the  bill. 

Upon  the  suggestion  of  tbe  defendants  and  an  affidavit  of  their 
president,  the  proceedings  were,  according  to  the  act  of  1824,  eh. 
196,  removed  from  the  county  court  of  Baltimore,  and  filed  in  this 
court  on  the  16th  of  September,  1831.  After  M-hich  notice  having 
been  given  under  an  order,  according  to  the  cousse  of  this  court, 
of  a  motion  to  dissolve  the  injunction,  it  was  accordingly  brought 
on  for  a  hearing. 

nth  OctobcTj  1831. — Bland,  Chancellor* — The  motioa  to  dis* 
solve  the  injunction  standing  ready  for  hearing,  and  the  solicitors 
of  the  parties  having  been  fully  heard,  the  proceedings  were  read 
and  considered. 

It  was  objected  that  the  depositions  which  had  beca  taken  could 
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WDi  W  Twl  on  tiiii  laotion.  Among  the  great  mtdtitnde  of  the 
iccofds  of  past  injufictaon  cases  in  this  oourt,  which  I  have  ayaikd 
mjself  of  erefy  opportunity  to  look  into,  I  have  met  with  but  one 
instance  in  which  ex  parte  aflSfdarits  had  ever  been  oflered  or 
heaffd ;  with  this  singte  escception,  the  long  and  copious  stream  of 
practice^  in  relation  to  such  matters,  shews,  that  no  such  affidafvits 
abonld  ever  be  admitted  on  a  motion  of  this  kind ;  ami  therefore, 
as  well  from  reason  as  upon  authority,  I  have  uniformly  declared, 
that  no  such  affidavits  should  be  heard  on  a  motion  to  dissolve*  (a) 
But  this  case  having  been  brought  here  from  Baltimore  County 
Court ;  and  these  not  being  mere  ex  pwie  affidavits,  but  deposi* 
tions  taken  under  the  order  of  the  35th  of  August,  of  that  court ; 
and  as  in  oases  of  this  description  I  have  not  felt  myself  authorized 
to  revise  or  reverse  any  order  of  the  court  from  which  the  case 
c<Hnes,  {b)  these  depositions  must  now  be  received  and  read,  as 
having  been  sanctioned  by  that  order. 

It  is  a  well  established  rule  of  this  court,  that,  on  a  motion  of 
this  kind,  the  defendant  can  only  ask  for  a  dissolution  of  the  in- 
junction upon  so  much  of  his  answer  as  is  properly  responsive  to 
the  bill ;  no  new  matter  in  avoidance,  making  its  appearance  far 
the  first  time  in  the  answer, .  can,  in  this  stage  of  the  case,  be 
allowed  to  form  any  part  of  the  foundation  of  the  defendant's  mo- 
tion ibr  a  dissolution.  It  is  a  direct  and  responsive  denial  of  the 
facta  composing  that  ease  on  which  the  plaintiff's  equity  rests 
which  alone  can  entitle  the  defendant  to  a  dissolution  of  the  i»- 
junetiott.  (c)  Hence,  tdl  that  has  been  said  by  the  defendants  as 
to  tfie  plaintiffs  having,  in  fact,  no  corporate  capacity,  must  be 
considered  as  new  matter  in  avoidance  of  the  plaintifis'  claim ;  and 
therefore  cannot  be  now  properly  heard  and  determined  upon. 

But  the  suggestions  which  arise  out  of  this  portion  of  the  de«- 
fence,  it  is  obvious,  may  be  worthy  oi  the  gravest  consideration 


(a)  It  has  been  since  declared,  that  the  coart,  on  application  of  any  of  the  parlies, 
maf  Older  testimony,  in  r»ibtenee  to  tb«  aHegations  of  the  bill,  to  be  tateti  on  behalf 
of  all  the  parties,  in  such  form  as  it  may  direct,  and  on  such  terms,  and  uod^r  sucJi 
regnlatioDS,  as  to  notice  and  otherwise,  as  may  be  deemed  equitable ;  and  so,  how- 
ever, that  such  testimony  be  returned  by  the  day  when  the  motion  for  dissolving 
such  injunction  shall  be  beard ;  and  the  order  providing  also,  that  notice  of  the 
gruting  Mch  order  be  given  as  shall  be  prefcribed  by  the  court,  on  put  of  the  paHy 
i^tying  for  the  order,  to  the  other  parties  named  in  the  bill  or  their  solicitor;  «)4 
such  testimony,  at  the  hearing  of  such  motion,  shall  be  considered  in  connection 
with  the  bill,  or  petition  and  answers  in  tiie  cause  ;  1885,  ch.  880,  s.  8. 

(by  StrttDs^  ease,  1  BI«id,SQr^(c)  Sdmon  v.  C^ett,  ante  159. 
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when  the  court  shall  be  caUed  on  for  its  judgment  upon  such  a 
case.  In  the  preamble  of  the  act  of  1824,  ch.  32|  which  is  one  of 
the  acts  under  which  the  plaintiffs  claim  to  be  a  body  politic^  it  is 
said  to  have  been  represented,  that  in  consequence  of  the  decrease 
in  their  number,  it  is  impracticable,  at  present,  to  choose  from  their 
body  five  directors,  the  number  prescribed  by  their  original  incor- 
porating act  of  1814,  ch.  78;  aod  therefore,  it  is  declared,  tiial 
three  directors  only  shall  be  chosen  to  manage  all  the  concerns  of 
die  company.  Hence  it  would  seem,  that  prior  to  the  passage  of 
tiie  last  of  these  acts,  the  body  politic  had  actually  become  extinct, 
by  reason  of  this  impracticability  of  choosing  five  directors. 

It  is  certainly  within  the  constitutional  scope  of  the  powers  of 
the  Qeneral  Assembly  to  constitute  a  body  politic  of  one,  or  of  a 
plufslity  of  individuals ;  but  if  a  corporate  capacity  be  given  to  a 
jdurality,  and  the  stock  of  the  company,  by  the  owning  of  which 
alone  any  individual  can  be  considered  as  a  corporator,  is  all  por- 
ckised  up,  and  held  by  one,  it  would  seem,  that  the  body  politic 
would  be  thereby  virtually  dissolved.  And  as  it  would  seem,  it 
might  be  considered  as  a  fraudulent  evasion  of  the  law,  for  any 
one  individual,  who  had  purchased  all  the  stock  of  such  corpora- 
tion ;  to  attempt  to  claim  the  benefit  of  the  irrepealable  nature  of 
such  an  act  of  incorporation,  by  allowing  a  part  of  the  stock  to  be 
held  by  one  or  more  other  persons ;  and  so,  under  the  disguise  of 
being  a  body  politic,  to  protect  himself  from  a  personal  responsibi- 
lity for  his  debts ;  and  also  to  prevent  the  Legislature  from  altering 
the  act  of  incorporation  under  the  notion,  the  good  sense  or  con- 
stitutionality of  which  I  have  never  been  able  distinctly  to  under- 
stand, that  it  was  a  contract,  the  obligation  of  which  they  could 
not  impair.  It  has  always  seemed  to  me  to  be  very  dear,  that  no 
^wctment  of  the  Qeneral  Assembly,  whatever  might  be  its  charac- 
ter, whether  considered  as  a  mere  law,  or  as  substantially  a  con- 
tract, should  be  permitted  to  be  made  an  instrument  of  fraud ;  or 
should  have  its  operation  continued  in  opposition  to  the  interests 
of  the  people,  as  declared  by  the  General  Assembly,  at  the  plea- 
sure of  any  one  man  or  set  of  men. 

The  defendants  in  their  answer  lay  some  stress  upon  the  peca- 
liar  character  of  the  buildings  of  the  plaintifl^,  with  which  the 
proposed  road  is  to  interfere.  Admitting  this  to  be  one  of  those 
idlegations  in  the  answer  which  must  be  considered  as  directly 
responsive  to  the  bill ;  yet  I  do  not  see  how  the  nature  of  the 
buildings,  or,  in  other  words,  the  mere  amount  of  the  injury  likely 
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to  be  done,  oan  affect  the  question  of  right  between  these  parties. 
Unless,  indeed,  the  damage  shoidd  be  shewn  to  be  so  small,  as,  that 
the  law  would  take  no  notice  of  it ;  as  in  actions  of  waste,  where 
the  waste  is  unimportant  in  its  natare  and  trivial  in  amount,  (d) 
But  these  buildings,  it  must  be  recollected,  have  been  put  up,  as 
is  alleged  and  admitted,  for  the  manufacture  of  gunpowder;  aad 
are  more  properly  suited  for  that  purpose  than  if  they  had  been 
constructed  of  brick,  stone,  or  hard  materials  strongly  bound  to*' 
gether ;  in  which  kind  of  edifices  an  explosion  would  be  attended 
with  much  more  certain  and  wide-spreading  destruction  than  in 
lightly  framed  houses  or  sheds,  such  as  these  are  described  to  be ; 
and  therefore  they  could  not  be  complained  of  as  nuisances  by 
those  residing  in  their  vicinity;  because  of  their  being  too  danger- 
ously or  improperly  constructed  for  the  uses  to  which  they  are 
apidied.  (e)  It  is  then  manifest,  that  the  plainti&'  cause  of  com«' 
plaint  cannot,  in  any  sense,  be  deemed  frivolous  because  of  the 
frail  nature  of  their  buildings. 

As  to  the  mere  facts  of  this  case  there  is  then  no  substsntial 
difference  between  the  parties.  The  plaintiffs  assert  and  the.de* 
fendants  admit,  that  the  proposed  rail  road  has  been  located,  and 
is  intended  to  be  constructed  over  a  part  of  the  land  of  the  plain* 
tifis ;  and  that  one  of  their  edifices,  erected  for  the  manufactory  of 
gunpowder,  is  intended  to  be  removed.  The  distance  which  the 
road  is  to  pass  over  the  land  of  the  plaintiffs,  and  the  amount  of 
the  increased  hazard,  although  alleged  and  denied,  and  not  parti- 
cularly described,  are  unimportant  as  regards  the  questions  of  rig^t 
between  these  litigants. 

By  the  act  of  1827,  ch.  72,  s.  15,  the  plaintiffs  are  authorized, 
for  the  purpose  of  making  their  rail  road,  to  agree  with  the  owner 
of  any  land  for  the  purchase,  or  use  and  occupation  of  the  same, 
'and  if  they  cannot  agree,  and  if  the  owner  or  owners,  or  any  of 
them,  be  a  feme  coverty  under  age,  non  compos  mentis,  or  out  of  the 
county  in  which  the  property  wanted  may  lie,'  application  may  be 
made  to  a  justice  of  the  peace,  and  proceedings  had  to  have  it 
condemned  to  their  use.  Upon  which  it  was  urged,  that  although 
the  defendants  may  have  an  unlimited  power  to  contract  or  agree, 
in  any  manner,  with  the  owner  for  any  land  they  may  want  for  their 
road ;  yet  the  power  to  take  the  lands  of  others  from  them,  against 


{d)  The  Oovemon  of  Harrow  School  v.  Alderton,  2  Boa.  &  Pul.  86;  Th«  Uni- 
vwnitMS  of  Oxford  v.  RichardiOD,  6  Yes.  706.— (€)  Crowder  9.  Tinkler,  19  Yea.  626. 
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their  eonsenti  by  this  process  of  coodenmation,  is  eqnesaly  Kmftsd 
to  the  case  ivhere  they,  the  defendants,  cannot  agree,  and  ibm 
owner  is  a  feme  covert^  &c. ;  or,  in  other  words,  that  the  defeat 
(dants  must  be  unaUe  to  agree  with  the  owner,  and  the  owner  mnst 
also  be  a  /erne  covert^  Sec.  Because  as  this  provision  anlhorizes 
thase  defendants  to  take  fiom  a  citizen  his  property,  against  hts 
will,  it  must  be  construed  strictly ;  and  therdbre  the  wctd  atid  ca»* 
not,  in  this  instance,  be  construed  to  mean  cr;  and  coasequently, 
that  ooncurrenoe  of  circumstances  has  not  been  shewn  to  exist, 
which  is  indispensably  necessary,  according  to  the  positive  requi* 
Bitions  of  this  law,  to  enable  these  defendants  to  have  the  land  of 
the  plaintiffs  taken  from  them  without  their  consent* 

I  admit,  that  this  section  of  the  act,  by  which  the  defendants 
ksTO  been  incoq;>orated,  is  of  such  a  character  as  lo  require  to  be 
construed  strictly.  But  the  whole  must  be  so  taken  together  as  to 
carry  into  effect  the  chief  and  manifest  puipose  of  the  law ;  unless 
the  sense  of  the  expressions  used  be  such  as  to  forbid  their  being 
int«ipreted  in  any  but  one  way ;  and  when  so  taken,  that  the  mode 
of  proceeding  prescribed  cannot  be  so  executed  as  to  attain  the 
objiect. 

It  was  manifestly  the  intention  of  the  Legislature  to  autkonze 
the  defendants  to  acquire  any  land  they  might  want  for  their  rail 
road  in  one  of  two  modes ;  first,  by  an  agreement  with  the  owner 
of  it;  or  if  it  oould  not  be  obtained  in  that  way,  either  because  of 
the  absence  of  the  owner,  or  because  of  his  refusal  to  agree ;  or 
beoause  of  bis  incapacity  to  contract,  then  the  defendants  should 
have  the  power  to  cause  it  to  be  condemned  to  their  use  at  a  fair 
valuation.  This  latter  mode  of  acquisition  was  intended  to  be 
given  to  them  in  all  cases  where  an  agreement  could  not  be  effected. 
In  case  of  the  refusal  of  the  owner ;  and  in  the  case  of  his  absence ; 
and  in  the  case  of  his  inability  to  contract.  In  aU  the  similar  sec- 
tions found  in  other  acts  of  incorporation,  the  word  or  is  used  in 
place  of  the  word  and,  found  in  this  section ;  so  as,  in  eflRsct,  to 
declare,  that  where  the  acquisition  could  not  be  made  because  of 
the  refusal  of  the  owner,  or  because  of  his  absence,  or  becaase  of 
his  inability  to  contract,  that  then  the  body  politic  mig^t  condemn, 
4mC.  ;.  and  such  a  turn  of  expression,  it  may  be  admitted,  docs 
much  more  perspicuously  express,  what  is  obviously  the  intention 
of  the  Legislature,  by  all  such  enactments,  than  in  this  inffttp^- 
But  the  expressions  used  in  this  act  do,  with  sufficient  deamess, 
convey  the  same  intention.    The  fair  sense  of  the  section  under 
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consicleratioii  is,  that,  in  all  cases,  where  the  assent  of  the  owner 
cannot  be  had,  as  in  the  case  of  his  withholding  it ;  and  of  his 
not  being  present  to  gire  it ;  and  also  of  his  not  haying  a  mental 
capacity  to  contract,  the  body  politic  may  condemn;  that  is,  in 
each  one,  and  in  all  those  cases  he  may  condemn ;  but  in  the  other 
similar  enactments,  where  the  disjunctive  turn  of  expression  is  used, 
it  is  in  substance  declared,  that  in  either,  or  in  any  one  of  those 
cases  the  acquisition  may  be  made  by  condemnation*  The  neces* 
sarj  and  obvious  meaning  of  both  forms  of  expression  is,  however, 
entirely  the  same ;  hence  there  is  no  foundation  for  this  objection. 

The  plaintiflb  in  the  next  place  rest  their  equity  to  have  the  de- 
fendants enjoined,  upon  the  ground,  that  their  property  is  held,  as 
a  part  of  their  franchise,  under  a  contract  with  the  state,  which 
the  General  Assembly  can  by  no  subsequent  enactment  impair* 
Ankmg  the  other  restrictions  imposed  upon  the  powers  of  the  state 
governments,  by  the  tenth  section  of  the  first  article  of  the  consti- 
tution of  the  United  States,  it  is  declared,  that  no  ftate  shall  pais 
any  law  impairing  the  obligation  of  contracts* 

It  is  not  my  intention,  upon  this  occasion,  to  enter  upon  an  en- 
quiry as  to  what  was  the  cause  of  this  restriction,  or  to  express 
any  opinion  as  to  its  true  sense  and  bearing.  But,  taking  it  for 
granted,  as  it  seems  to  have  been  in  the  argument,  that  this  restric- 
tion may  be  enforced  against  the  states  by  one  of  the  branches  of 
the  Federal  government,  according  to  the  full  extent  of  the  juris- 
diction assumed  by  the  Supreme  Court  of  the  United  States ;  and 
it  may  be  admitted,  that  an  act  of  the  Legislature  of  a  state,  grant- 
ing permission  to  individuals  to  take  upon  themselves  the  franchise 
of  a  body  politic,  when  accepted  by  them,  is  a  contract,  within  the 
meaning  of  this  restriction ;  yet  after  all  this  shall  have  been  granted 
in  its  fullest  latitude,  the  question  returns ;  does  the  taking  of  the 
plaintifls'  land,  in  the  manner  proposed,  in  the  smallest  degree  im- 
pair the  obligation  of  the  contract  between  them  and  the  state  ? 

The  legislative  department  of  this  state  government,  by  its  act 
of  incorporation,  or  contract,  if  it  must  be  so  considered,  gave  to 
the  plaintiffs  nothing  more  than  a  license  to  purchase  and  hold 
lands,  and  to  do  certain  other  acts  as  a  body  politic.  The  acquisi- 
tion of  property  and  the  manufactories,  which  they  were  authorised 
to  make,  and  to  carry  on,  were  such  acts  as  an  individual  might 
lawfully  have  done.  Hence  the  whole  scope  of  the  act  of  incor- 
poration, or  contract  between  the  state  and  the  plaintiffs  was,  that 
the  authority  to  do  those  acts  as  a  corporation,  should  be  secured 
57  V.3 
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to  them  in  that  capacity,  and  nothing  more.  The  General  Assem* 
biy  did  not ;  and,  it  may  be  affirmed,  could  not  enact,  or  covenant 
'with  the  plaintiffs,  that  the  land  held  by  them  should  be  considered 
as  an  estate  more  favoured  and  sacred  than  that  of  any  individual 
citizen  of  the  Republic ;  for,  as  it  has  been  said,  even  the  parlia* 
ment  of  England,  with  all  its  unlimited  sovereignty,  cannot  legally 
make  any  partial  distinctions  among  the  subjects  of  the  realm,  (f) 
All  or  any  of  the  property  of  a  citizen  may  be  taken,  upon  a  just 
compensation  being  made,  and  applied  to  the  use  of  the  pablic ; 
and  all  property  belonging,  in  like  manner,  to  a  corporation,  must 
also  be  held  liable  to  the  same  tmineM  domaui,  or  peculiar  power 
of  the  government. 

The  only  plausible  ground  upon  which  any  portion  of  the  teiritory 
of  the  Republic  could  be  exempted  from  a  liability  to  the  exercise 
of  this  power  of  the  government  of  the  state  would  be,  that  it  had 
been  previously  applied  to  some  greater  or  equally  beneficial  public 
use,  with  which  the  proposed  new  application  was  incompatible. 
But  there  is  no  pretext  for  claiming  an  exemption,  upon  that  or  any 
other  principle,  in  favour  of  the  land  held  by  these  plaintiffs ;  be- 
cause it  cannot,  in  any  sense  whatever,  be  considered  as  having 
been  appropriated  to  any  public  use ;  it  is  merely  held  as  private 
property,  for  the  peculiar  emolument  of  its  incorporated  owners, 
and  which  they  may  dispose  of  at  their  pleasure.  The  tenure  by 
which  they  hold  it  forms  no  part  of  that  which  is  of  the  essence  of 
their  act  of  incorporation,  or  the  alleged  contract  between  them  and 
the  state.  There  is  therefore  nothing  in  the  acts  incorporating  the 
plaintiffs,  even  considered  as  a  contract,  which  can  be  so  construed 
as  to  prevent  the  condemnation  of  their  land  to  a  public  use  in  the 
manner  proposed  by  the  defendants. 

The  plaintiffs  have  urged,  that  the  application  of  their  land  to 
the  purposes  of  the  rail  road  proposed  to  be  made  by  the  defen* 
dants,  is  not  such  a  public  use  as  can  justify  the  taking  of  it  widi- 
out  their  consent ;  although  it  should  be  agreed,  on  all  hands,  that 
the  private  property  of  corporations  as  well  as  of  individuals,  might 
be  taken  for  any  public  purpose  on  a  just  compensation  being 
made  for  it. 

•  Under  our  government  the  property  of  one  man  cannot  be  taken 
vnthout  his  consent,  and  given  to  another  by  any  form  of  proceed* 
ing ;  and,  consequently,  no  citizen  can  be  compeDed  to  part  with 
— ■ 

if)  Kimes  Pri.  Eq.  b.  2,  c.  8. 
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his  property,  eyen  on  a  just  compensation  being  made,  but  for  some 
public  purpose.  It  is  the  public  good  alone  which  can  sanction 
sach  a  compulsory  alienation  of  the  property  of  a  citizen.  The 
point  of  this  objection  is,  therefore,  that  the  taking  of  this  private 
property  for  the  construction  of  the  proposed  rail  road  is  an  appli- 
cation of  it  to  a  private  and  not  to  a  public  use. 

But  the  exercise  of  this  power  of  the  government  of  the  state 
is  not  confined  to  those  cases  only  in  which  the  private  property 
taken  is  to  be  applied  immediately,  directly,  and  exclusively  to 
some  public  use,  as  to  the  making  of  an  open  highway  or  the  like ; 
for,  it  is  enough,  if  it  clearly  appears,  that  the  application  of  such 
private  property  to  the  proposed  new  use  will  be  attended  by  a 
material  public  benefit  which  would  not  otherwise  be  so  immediately 
and  efiectually  produced.  And,  therefore,  if  it  be  shewn,  that  such 
a  public  good  must  necessarily  be  the  result  of  such  an  application 
of  the  private  property,  it  is  of  no  consequence  whether  the  con- 
demnation or  compulsory  alienation  places  it  in  the  hands  of  the 
state,  of  a  corporation,  or  even  of  an  individual.  In  all  such  cases 
the  General  Assembly  may  justly  authorize  a  condemnation  of  any 
private  property  for  such  a  public  benefit,  by  such  proceedings  as 
are  proposed  to  be  prosecuted  by  these  defendants,  (g) 

It  may,  in  some  cases,  be  difficult,  in  this  respect,  to  distinguish 
between  a  public  and  a  private  use,  and  to  determine  how  far  this 
exercise  of  the  government's  power  of  eminent  domain  may  be 
carried.  But  in  this  case  I  deem  it  sufficiently  clear,  that  the  con- 
struction of  a  rail  road,  as  proposed  by  the  defendants,  must  result 
in  such  a  general  advantage  to  the  people  as  to  warrant  the  court 
in  pronouncing  it  such  a  public  use  as  affi>rds  an  ample  justifica- 
tion of  the  proceeding  by  which  the  plaintiffs  may  be  compelled  to 
part  with  their  land  on  receiving  for  it  a  just  compensation.  Hence 
there  is  no  foundation  for  this  objection  of  the  plaintiffs. 

The  plaintiffs,  after  taking  a  comparative  view  of  the  Jifteenih, 
natteenthf  seventeenth  and  nineteenth  sections  of  the  act  by  which  the 
defendants  have  been  incorporated,  contended  that  the  defendants' 
authofity  to  acquire  a  title  to  land  for  the  use  of  their  rail  road 
must  be  confined  altogether  to  such  land  as  is  held  by  individual 
citizens,  by  mere  natural  persons. 

Bat  a  fictitious  body  of  citizens,  formed  by  charter,  is  as  a  mere 
citizen,  as  natural  bodies  in  a  state  of  subjection  to  the  government 


(g)  Prewly's  Case,  ante  S80,  note. 
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of  the  country,  and,  therefore,  they  are,  as  regards  their  property 
at  least,  pure  citizens  to  all  intents  and  purposes  whateTer.  (A) 
The  fifitmih.  section  gives  to  the  defendants  a  voluntary,  and  a 
compulsory  mode  of  acquiring  land  for  the  use  of  their  rail  road 
from  the  owMfrn  of  it.  They  may  agree  with  the  oumers  if  they 
can ;  if  not  then,  they  may  force  the  owners  to  alienate  in  the  man- 
ner prescribed.  There  is  not  the  slightest  intimation  of  any  dis- 
tinction as  to  the  character  of  the  oumers  so  spoken  of;  except 
vrhere  it  is  said  that  if  the  owners^  or  any  of  them,  be  a  feme  coverij 
&c.  But  this  rather  tends  to  enlarge  than  restrain  the  comprehen- 
sive meaning  of  the  term  oumers^  by  which  all  must  be  embraced, 
whether  natural  or  artificial  persons ;  bodies  politic  as  well  as  indi- 
viduals. So  far  it  seems  to  be  admitted,  that  this  act  is  ckar  of 
all  ambiguity. 

But  the  sixteenth^  seventeenth  and  nineteenth  sections  do  not,  in 
any  manner,  modify  or  restrain  the  general  terms  of  the  ffteetUk 
section.  It  appeared,  that  the  proposed  rail  road,  in  its  roote, 
must  cross  many  highways ;  and  that  it  might  be  convenient  to 
allow  it  to  pass  along  the  same  route  then  occupied  by  an  existing 
turnpike,  or  over  a  public  bridge ;  and  it  also  appeared,  that  in  all 
this  there  was  nothing  so  incompatible  as  that  the  one  road  should 
be  allowed  to  obstruct  or  destroy  the  other.  And  therefore  it  was 
declared,  that  the  defendants  should  be  authorized  to  construct 
their  rail  road  across  any  established  road,  so  that  it  did  not  impede 
its  passage ;  and  also,  that  they  might  contract  for  the  use  of  any 
turnpike  or  bridge  with  which  it  might  be  necessary  or  advanta- 
geous to  connect  their  rail  road.  The  manifest  intention  of  these 
enactments  was  to  provide  for  the  preservation  of  the  then  ^^lAtjng 
and  established  public  uses  to  which  any  land  might  have  been 
'  subjected ;  so  that,  in  creating  one  public  convenience  another 
public  convenience  mig^t  not  be  destroyed.  It  was  the  pBeserva- 
,tion  and  making  compatible  with  each  other  two  or  more  public 
uses  which  might  be  brought  into  collision  with  each  other,  so  that 
the  people  might  be  deprived  of  none  of  their  public  benefits, 
which  was  the  sole  and  only  object  of  these  latter  sections ;  and 
considered  in  this  light  they  accord^  in  every  reject,  and  perfecdy, 
with  all  that  is  declared  in  the  Jifteenth  section ;  and  can,  by  no 
means,  be  considered  as  altering  or  restraining  any  right  or  power 


(A)  N«bob  of  Arcot  v.  Tb«  East  lodia  Cofflpany,  8  Bro.  C.  C.  SOS. 
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there  given  to  the  defendants.    Hence  I  am  perfectly  satisfied, 
that  there  is  no  foundation  for  this  last  objection  of  the  plaintiffs. 

Whereupon  it  is  Orderedy  that  the  injunction  heretofore  granted 
ia  this  case,  be  and  the  same  is  hereby  dissolved. 


BALTIMORE  «.  McKIM. 

The  land  office  U  considered  as  the  general  market  in  which  all  public  lands  are 
sold. — In  some  cases  individuals  are  allowed  to  acquire  a  legal  title  to  land  with* 
out  going  into  the  land  oiBce. — ^The  public  lands  can  only  be  sold  Ibr  a  valuable 
eonsideration,  or  dispoeed  of  with  a  view  to  some  public  benefit. — Ho  appeal  from 
a  decision  of  the  Chancellor  as  judge  of  the  land  office. — ^Tbe  extent  of  the  autho- 
rity to  acquire  a  right  to  land  covered  by  the  tide  of  the  basin  of  Baltimore,  by 
making  improvements  thereon. — A  patent  may  be  granted  for  land  covered  by 
Dcvigabie  water  tttbject  to  the  right  of  navigation. — No  title  can  be  obtained  from 
tbe  land  office  for  any  thing  but  land^—All  improvements  made  upon  land,  by  any 
one  without  right,  belong  to  the  own^r  of  such  land. 

This  case  was  bronght  before  the  Chancellor  in  the  Land  Office 
on  atotais  by  The  Mayor  and  City  Council  of  Baltimore  against 
the  issuing  of  patents  on  several  certificates  returned  by  Isaac 
McKimj  Jannet  HoUinSy  Joseph  King ^  junior y  Robert  Howard^  John 
Wktte^  Thomas  Wilson,  John  Spear  Jftcholas,  Dabney  S.  Carry  John 
S.  Smith,  Robert  Smith  and  James  Howard,  for  separate  parcels  of 
the  ground  called  Smithes  Wharf.  These  certificates  and  caveats 
were  entirely  distinct.  Ai^  order  was  passed  on  each  appointing 
a  day  for  hearing,  directing  the  surveyor  of  the  county  to  lay  down 
the  lands,  and  authorising  the  parties  to  take  testimony  before  any 
justice  of  the  peace,  on  giving  two  days  notice  as  usual ;  but  as 
they  depended  upon  the  same  principles  of  law,  in  all  respects,  the 
parties,  by  consent,  conducted  them  as  one  case ;  depositions  and 
proofs  were  taken,  which  with  a  plot  of  the  whole  ground,  made 
by  the  surveyor,  were  returned ;  after  which  the  solicitors  of  the 
parties  were  fully  heard. 

20ih  Jfovemher,  1831. — ^Bland,  Chancellor. — To  have  a  correct 
conc^tion  of  the  matter  in  controversy,  it  will  be  proper  to  recol- 
lect, that  the  city  of  Baltimore  was  laid  out,  and  has  grown  up 
TOttiid  die  margin  of  a  cove  of  the  Patapsco  river,  near  the  mouth, 
and  to  the  westward  of  the  stream  called  Jones'  Falls,  which  passes 
through  the  city ;  that  much  of  the  margin  of  this  cove  was  origi- 
nally a  marsh  inundated  at  every  reflux  of  the  tide ;  that  as  the 
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only  navigable  entrance  to  this  cove,  is  by  a  narrow  channel  from 
the  east,  every  encroachment  upon  it,  by  vharfing  or  making  fast 
land,  following  the  directions  of  the  streets  of  the  city,  must  be 
from  the  north,  from  the  west,  or  from  the  south;  and  that  Gay 
street  approaches  this  cove,  now  called  the  basin,  in  a  direct  line 
from  the  north,  and  terminlites  at  its  intersection,  at  right  angles 
with  Pratt  street,  a  part  of  the  south  side  of  which  passes  a  few 
feet  above  the  head  of  what  is  now  called  Smith's  dock. 

The  land  now  claimed  is  a  strip  about  twenty-nine  feet  wide, 
lying  between  the  east  side  of  Smith's  dock,  and  an  elongation  of 
the  east  side  of  Gay  street,  from  the  south  side  of  Pratt  street  into 
the  basin,  a  distance  of  about  eight  hundred  and  sixteen  feet;  with 
an  east  extension,  at  right  angles  from  its  south  end«  of  about 
eighty-six  feet.  It  appears,  and  is  admitted,  that  the  tide  water 
of  the  basin  originally  flowed  a  considerable  distance  above  the 
present  termination  of  (jay  street;  that  the  patent  for  the  tract 
called  Cole^s  Harbour^  included  the  lands,  on  which  this  part  of 
the  city  was  laid  out,  only  to  the  Kne  of  the  tide  water  as  it  origi- 
nally flowed,  and  no  further ;  that  no  patent  had  ever  been  issued 
for  any  part  of  the  land  which  was  originally  covered  by  the  tide 
water  of  the  basin ;  that  the  whole  of  the  strip  of  land  in  question, 
at  one  time,  formed  a  part  of  the  bed  of  this  navigable  basin; 
that  John  Smith,  who  was  the  owner  of  a  lot  on  Q%j  street  ex- 
tending to  the  tide,  applied  to  the  port  wardens  of  Baltimore  for 
permission  to  extend  his  wharf  into  the  basin,  together  with  ten  or 
fifteen  feet  of  Gay  street ;  that,  on  the  S6th  of  September,  1786, 
permission  was  granted  to  extend  his  wharf,  as  prayed,  until  it 
intersected  a  line  drawn  east  firom  a  point  eighty  feet  south  of  the 
south  side  of  Conway  street,  and  parallel  thereto,  together  wildi 
eleven  feet  of  Gay  street  continued  along  the  firont  of  said  wkaif ; 
but  instead  of  taking  only  eleven  feet,  the  wharf  was  canitd  oat, 
as  it  now  is,  to  about  twenty-nine  feet  on  Gay  street ;  that  tiiis 
strip  of  land  had  been  altogether  made  and  raised  upon  the  bed  of 
the  basin  by  John  Smith  and  others,  who  completed  it  about  the 
year  1796 ;  and  it  was  not,  in  any  sense,  an  alluvion,  or  attached 
as  such  to  any  other  fast  land ;  that,  upon  ground  made  near  and 
fronting  the  whole  of  this  strip  of  land,  warehouses  had  been  built; 
and  that  John  Smith,  and  those  who  claimed  under  him,  lor  some 
years,  charged  and  received  wharfage ;  but  in  the  year  1803,  the 
city  began  to  collect  wharfage,  and  continued  their  collections  until 
about  the  year  1828. 
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These  claimanta  found  their  prayer  for  patents  upon  the  facts, 
that  the  state  had  never,  at  any  time,  either  by  a  grant  from  the 
Land  Office,  or,  in  any  other  legal  manner,  parted  with  its  right  of 
soil,  in  the  land  in  question  to  any  one ;  and  that  it  is  such  a  piece 
of  grantable  land  for  which  they  now  may ;  or  any  one  else  might 
have  obtained  a  patent,  according  to  the  rules  of  the  Land  Office, 
upon  payment  of  the  composition  money. 

On  the  other  hand  the  caveators  contend,  that  no  patents  can  be 
allowed  to  issue;  because  the  strip  of  land  in  question  was  a 
public  wharf  on  which  they,  during  many  years,  had  charged  and 
coHected  wharfage ;  and  the  right  of  soil,  in  all  such  wharres  had 
been  virtually  vested  in  them  by  the  act  which  gives  them  the  right 
to  charge  and  collect  wharfage ;  (a)  since  to  give  all  the  uses  of 
land  is,  in  effect,  to  give  the  land  itself.  And  also  because,  even 
supposing  no  right  had  been  vested  in  them  by  that  act  of  Assem- 
bly ;  yet  it  was  sufficient  to  prevent  the  issuing  of  a  patent,  for 
tfaem  to  shew,  that  the  state  had  previously  parted  vrith  its  right  of 
soil  to  any  one  else ;  or  that  this  ground  was  not  the  subject  of  a 
grant  from  the  Land  Office.  To  shew  which  they  urged,  that  this 
ground  was  an  extension,  not  of  any  land  belonging  to  John  Smithj 
or  those  claiming  under  him,  but  of  a  part  of  Gay  street ;  and 
consequently  belonged  as  a  rightful  incident  to  the  patentee  of  Calebs 
HarbouTy  or  those  claiming  under  him ;  who  alone  were  the  owners 
of  the  ground  over  which  Gay  street  passed,  and  the  incidents  and 
appurtenants  thereto.  Or,  if,  indeed,  the  right  of  soil  in  this  strip 
of  land  had  not  accrued  to  and  vested  in  those  holding  under  the 
patent  for  Cok^s  Harbour^  as  a  legal  incident  of  their  title ;  yet, 
that  the  ground  in  question,  in  its  present  condition,  charged  as  it 
was  with  a  public  use,  was  not  the  proper  subject  of  a  grant  from 
the  Land  Office. 

The  Land  Office  has  always  been,  as  it  now  is,  the  general  mar- 
ket in  which  all  public  lands  hare  been  offered  for  sale ;  and  into 
which  any  one  capable  of  holding  real  estate  might  come  and  pur- 
chase according  to  the  prescribed  rules  and  terms  of  sale.  This 
office,  so  peculiar  in  its  nature,  evidently  originated  from  the  cir- 
cumstance of  the  right  of  soil  of  the  whole  country  having  been 
vested  exclusively  in  the  Lord  Proprietary  as  a  part  of  his  private 
estate ;  and  from  the  whole  territory  being  at  that  time  vacant,  and 
held  by  tribes  of  savages  in  their  national  capacities,  and  not  as 

(a)  1827,  ch.  162. 
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property  belonging  to  indiyidaalB  in  separate  parcels.  (6)  The 
charter  of  Maryland  not  only  Tested  the  right  of  soil  in  the  Lord 
Proprietary,  but  it  also  clothed  him  with  certain  political  and  regal 
powers  within  his  province;  and  hencCi  in  establishing  a  Land 
Office,  and  laying  down  rules  for  the  sale  of  the  great  body  of  his 
real  estate,  he  followed,  in  many  respects,  the  forms  which  had  been 
adopted  in  England  for  the  purpose  of  preventing  fraud  and  impo« 
sition  in  obtaining  grants  of  property  from  the  king;  and  all  grants 
of  land  here  were  accordingly  required  to  pass  under  the  supenri- 
sion  of  the  Chancellor ;  and  to  be  attested  by  the  great  seal  of 
which  be  was  the  keeper.  If  the  rules  of  the  office  were  complied 
with,  and  the  purchase  money  paid,  a  grant  for  the  land  was 
issued  as  of  course,  otherwise  not.  (c)  Among  the  earliest  acts  of 
the  Provincial  Legislature  was  one,  which  declared  it  to  be  illegal 
for  any  individual  to  purchase  lands  of  the  Indians  to  the  prejudice 
of  the  rights  of  the  Lord  Proprietary,  (d) 

The  mode  of  proceeding  for  the  purpose  of  contesting  therigM 
to  a  patent  by  a  caveat^  being  interposed  against  its  bsuing,  was 
substantially  the  same  here  as  in  England,  (e)     From  the  jadg- 

^^^-^^— ^  I  ■111.11  f  ■  ......I  11  III  iiP.M  — ..— ■         I  I      ^— ^»^— »^^^^»— i^ 

(6)  Gifibrd  v.  Lord  Yarboroogb,  16  Com.  Law  Rep.  406. — (c)  Caiinliif|r|iiiii  «. 
Browning,  1  Biand,  299.-^4)  1649,  ch.  S;  ITSS,  eh.  82,  8.  7;  I802»€li.46;  1S16, 
ch.  186. — (r)  Cunningham  v.  Browning,  1  Bland,  299. 

CouRSET  V.  Hemslet. — At  the  Land  Office  in  the  State  House  at  the  city  of 
Annapolis,  jSnno  Domini,  1721. 

Present  the  honourable  Philemon  Lloyd,  Esquire,  his  lordship's  deputy  seeretaij 
of  this  province,  and  sole  judge  in  the  determination  of  all  differences  and  dispuies 
arising  upon  land  affairs  within  the  said  province. 

A  hearing  was  then  moved  for  by  Mr.  James  Heath,  of  counsel  for  Elizabeth 
Conrsey  of  Chester  River  in  Queen  Ann*s  county,  and  a  petition  by  him  produced, 
OB  behalf  of  her  son  William  Coursey,  a  minor  and  legatee  of  Col.  William  Coutsey, 
late  of  Queen  Ann's  county  aforesaid.  Esquire,  deceased.  Complaining  that  a  ce^ 
tain  Vincent  Hemsley  of  Queen  Ann's  county,  upon  the  22d  of  SeptemlMr,  1720, 
had  obtained,  out  of  his  lordship's  Land  Office,  a  special  warrant  for  the  resunrey- 
teg  of  two  hundred  and  thirty  acros  of  vacant  cultivated  land ;  which  anid  wanaa^ 
aa  the  petitioner  afterwards  undentood,  was  executed  upon  the  cultivation  of  a  cer* 
tain  tract  of  land  called  Couney  upon  Wye,  heretofore,  that  is,  upon  the  12tfa  of 
June,  1695,  surveyed  for  Col.  William  Coursey,  late  of  Queen  Ann*8  county,  de- 
eeased ;  and  the  said  William,  in  his  last  will  and  testament,  together  with  m  graalet 
part  of  the  tract,  being  nine  hundred  and  twenty  acres  in  all,  devised  unto  WiUiasi 
CourMy,  a  minor  as  albresaid ;  and  that  a  certificate  of  the  resurvey  thereof  bad 
been  already  returned  unto  his  lordship*s  Land  Office,  in  order  to  have  his  lordship's 
grant  thereupon,  according  to  the  course  of  the  office.  She,  theteftbre,  prayed  to  ba 
heard  by  her  eoossel  against  the  passing  of  Letters  Patent  upon  ttio  reaurvty  albro* 
said,  according  to  a  eauai  herotoforo  by  her  lodged  in  the  office  for  that  poipose. 

But  the  said  Hemsley,  by  his  letters  to  the  above  Philemon,  alleged  an  unpro- 
parodness  to  come  to  a  hearing  at  that  time,  and  prayed  a  continuance  of  the  caoM ; 
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meat  prononnced  by  the  Chancellor,  upon  a  caveat^  there  was  no 
»ppeal  to  a  higher  court  as  from  a  decree  in  an  ordinary  contro- 


wfaererore  it  was  thought  convenient  upon  his  petition  to  postpone  it  until  the  Piovin- 
ciil  Court  in  October  following.  Whereupon  James  Heath,  of  counsel  for  the  peti- 
tioner, moved  on  bis  client's  behalf,  that  no  further  or  other  process  should  be 
granted  unto  Vincent  Hemslej  or  any  other  person  in  relation  to  the  said  tract  of 
land  called  Gourtey  iipoii  Wye;  but  if  any  error  or  defect  be  found  therein,  other 
than  that  which  was  already  moved  bj  Vincent  Hemsley  aforesaid,  that  she  might 
have  the  liberty  in  the  pre-emption  of  his  lordship's  favour  therein,  which  was  like- 
wise granted  and  ordered  accordingly. 

October  Provincial  Court  being  the  appointed  time  for  hearing  of  this  eahae,  Vincent 
Hemsley  did  neither  appear  by  himself  nor  his  counsel ;  but  sent  a  petitionary  letter 
urging  many  great  inconveniences,  that  be  must  necessarily  labour  under  if  he  were 
obliged  to  come  to  a  hearing  at  that  time.  Wherefore,  in  favour  of  justice,  and  to 
prevent  any  censures  of  deciding  his  cause  unheard,  a  further  time  was  granted 
him ;  and  a  hearing  appointed  to  be  on  the  29th  of  January,  1721,  at  the  dwelling- 
house  of  Philemon  Lloyd,  the  judge  in  land  affairs  aforesaid,  as  a  place  convenient 
unto  both  parties,  and  where  it  was  supposed  Mr.  Hemsley  could  most  conveniently 
attend. 

At  which  appointed  time,  viz :  the  29th  of  Januaiy,  1721,  both  parties  appeared  $ 
and  the  complainant  then  moved,  that  the  said  Hemsley's  special  warrant,  with  the 
certificate  of  reeurvey  thereon,  made  and  returned  into  his  lordship's  Land  Office, 
for  two  hundred  and  thirty  acres  of  cultivated  land,  part  of  Cotmey  upon  Wye  afore- 
said, might  be  set  aside  and  declared  null  and  void ;  and  that  a  minute  thereof  might 
be  made  io  the  margin  of  the  record  book,  where  the  special  warrant  aforesaid  ii 
recorded.  Seeing  that  the  said  Hemsley  hath  alleged  the  said  two  hundred  and 
thirty  acres  of  cultivated  land  is  part  of  and  included  within  the  lines  of  a  greater 
tract  called  Covney  upon  Wye,  heretofore  surveyed  for  Col.  Coursey,  deceased,  and 
his  lordship's  Letters  Patent  had  thereon,  more  than  twenty  yean  past  for  the  same ; 
and  that  the  said  William  Coursey,  by  his  last  will  and  testament,  devised  part  of 
the  tract  of  land  aforesaid,  called  Couney  upon  Wye^  unto  her  said  son  William  % 
Coursey,  a  minor. 

Thereupon  the  said  Vincent  Hemsley  in  justification  of  his  resurvey  and  return 
aforesaid  alleged  in  the  first  place,  that  notwithstanding  the  cultivated  land,  by  him 
lately  taken  up,  had  been  heretofore  surveyed  by  Col.  William  Coursey.  in  his  life- 
time, as  is  suggested,  and  was  a  part  of  a  greater  tract  called  Cavreey  tqwn  Wye  ; 
yet  that  the  same  survey,  in  law,  and  according  to  the  strict  rules  of  the  office,  is 
deeased  and  held  to  t>e  null  and  invalid  as  if  such  survey  had  never  been  made ;  and 
as  aU  other  pretended  surveys  are  deemed  to  be  when  made  and  done  without  suffi- 
cient authority  from  his  lordship's  Land  Office.  And  further  alleged,  that  the  land 
warrant,  upon  which  the  said  survey  was  grounded,  was  upon  assignment  from  Col. 
Peter  Lawyer,  for  nine  hundred  and  twenty  acres,  part  of  a  warrant  for  two  thou- 
sand three  hundred  and  forty-five  acres,  dated  the  27tb  of  February,  1694,  which 
said  warrant,  upon  inspection,  was  ibund  to  have  been  executed  upon  other  land  be- 
Ibre  the  time  of  the  assignment  aforesaid,  as  appears  by  an  entry  upon  the  land 
lecords,  where  the  said  warrant  is  racorded ;  and  further  said,  that  the  case  of  the 
•aid  warrant  is  not  at  all  mended  by  what  follows  upon  racord,  viz :  that  new  caution 
was  given  for  the  same..  Seeing  that  the  caution  is  not  said  to  be  given  by  Col. 
William  Coursey,  nor  by  any  other  person  for  his  use ;  and,  consequently,  no  war- 
rant at  aU  to  affect  that,  nor  any  other  lands,  nor  gave  any  authority  to  the  surveyor 
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versy  between  individuals ;  because  the  decision  on  a  caveai  was 
not)  in  any  way,  conclusive  of  the  right.      If  the  patent  was 

for  laying  out  the  tract  aforesaid,  called  Coursey  upon  Wye ;  which  said  tract  of  land, 
as  the  said  Hemsley  alleged,  for  the  imperfections  aforesaid,  remained  still  to  be 
vacant,  and  subject  to  bis  special  warrant,  laid  upoB  the  cultivation  tbeieof  as 
aforesaid. 

Secondly. — It  was  alleged,  that  although  the  warrant  upon  which  the  surveyor  had 
laid  out  Coureey  upon  Wye,  should  be  held  and  deemed  to  be  good  and  sufficient 
warrant  to  the  surveyor  for  the  taking  up  of  so  much  of  that  tract  called  Cowteg 
ypon  Wye,  as  had  not  before  been  cultivated;  yet  that  the  survey  thereof,  as  far  as 
it  related  to  any  part  of  the  cultivated  lands  must  necessarily  be  nuU  and  void ;  such 
lands  being  excepted  in  all  common  warrants,  according  to  the  usual  form,  'lands 
not  already  laid  out  for,  nor  cultivated  by  any  person,  nor  lands  reserved  for  his 
lordship's  use;'  but  that  the  lands  so  by  him,  the  said  Uemsley,  taken  up,  by  virtue 
of  his  lordship's  special  warrant  aforesaid,  were  cultivated  at  and  before  the  time  of 
the  survey  of  Coureey  upon  Wye,  no  one  will  pretend  to  deny.  Wherefore  as  the  said 
lands  would  not  be  affected  by  the  common  warrant  aforesaid,  allowing  it  to  be  a 
good  warrant,  which,  however,  be  doth  not  grant,  he  prays  that  his  lordship's  Let- 
ters Patent  may  be  made  out  to  him,  the  said  Vincent  Hemsley,  according  to  the 
couise  of  the  offiiCe,  for  the  two  hundred  and  thirty  acres  of  cultivated  vacant  land, 
according  to  his  certificate  of  survey  thereof  already  made  and  returned  into  his 
lordship's  Land  Office. 

Whereupon  the  complainant  replied  to  the  first  allegation,  and  saith,  true  it  is  that 
the  warrant  upon  which  the  survey  of  the  tract  of  land  called  Coursey  upon  Wye,  is 
grounded,  was  by  an  assignment  from  Col.  Peter  Lawyer  for  nine  hundred  and 
twenty  acres  of  land,  part  of  a  greater  warrant  for  two  thousand  three  hundred  and 
forty-five  acres,  which  said  warrant,  as  is  above  alleged,  and  according  to  a  record 
thereof,  was  found  to  have  been  executed  upon  other  lands  before  the  assignment  of 
the  nine  hundred  and  twenty  acres,  part  thereof,  unto  Col.  William  Coursey  afore- 
said ;  but  the  petitioner  also  maintained,  that  it  is  also  found,  upon  the  same  record, 
after  the  discovery  of  the  imperfections  of  the  warrant  aforesaid ;  and,  it  is  very 
probable,  made  by  Col.  Coursey  himself  for  the  greater  security  of  his  land,  another 
•ntiy  is  likewise  found,  next  after  the  entry  and  discovery  aforesaid,  viz :  upon  the 
8th  of  May,  1696,  new  caution  is  given  for  the  same ;  which  the  complainant  saith 
she  is  humbly  of  opinion  was  then  accepted  of  by  the  Lord  Proprietor  as  a  full  com- 
pliance with  his  conditions  of  plantation,  it  neve^  having  been  practiced  by  his  lord- 
ship, nor  any  of  his  noble  ancestors,  to  take  advantage  of  inadvertent  slips  or  mis- 
takes ;  but  always  when  discovered  have  allowed  the  liberty  of  amending  the  same, 
■  as  in  this  present  case.  And  the  petitioner  farther  saith,  that  although  it  be  not  ex- 
pressly mentioned  on  the  face  of  the  records,  that  the  new  caution  given  was  on  the 
part  of  the  said  Col.  William  Coursey;  yet  it  is  implied,  as  a  most  consonent  rea- 
son, that  such  new  caution  given  for  the  mending  the  defects  in  the  warrant  afore- 
said did  affect  the  assignment  made  unto  Col.  Coursey 's  part  of  that  warrant,  equally 
with  all  other  parts  thereof,  it  being  declared  upon  record,  that  new  caution  uns 
given  for  the  same. 

As  to  the  second  plea  of  the  said  Hemsley,  that  no  common  warrant  would  affect 
cultivated  lands  which,  as  he  alleged,  are  excepted  in  all  such  warrants ;  the  com- 
plainant answereth  and  saith.  Notwithstanding  it  be  at  the  present,  and  for  man/ 
years  hath  been  the  practice  of  the  Land  Office  to  make  an  exception  of  all  land 
already  surveyed,  cultivated  or  reserved  for  his  lordship's  use ;  yet,  that  the  practice 
of  the  office  was  not  the  same,  at  the  time  of  laying  out  the  tract  of  land  called 
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refttsedy  on  account  of  the  roles  of  the  office  not  having  been  com- 
plied with,  still  the  Lord  Proprietary,  like  the  king,  might  dispense 
"with  all  rule,  and  give  a  patent  at  his  pleasure ;  or  if,  on  the  other 
hand,  a  patent  were  allowed  to  issue ;  yet  the  patentee  could  only 
take  subject  to  all  prior  claims,  incumbrances  and  equities. 
Therefore  it  could  have  answered  no  good  purpose  to  allow  an 
appeal  from  any  decision  of  the  Chancellor  as  judge  of  the  Land 
OOce.  (f) 

Under  the  proprietary  government,  the  Land  Office  was  always 
open,  as  the  market,  where  any  part  of  the  vacant  lands  of  the 
province  might  be  purchased.     But  to  this  rule  there  were  excep- 


ikwruy  iipofi  IFy«,  tb«  cttltivated  ]>art  whereof  it  dow  in  dispute.  And  she  fartlier 
•tieiteth,  that  aU  common  warrants,  at  the  time  of  the  making  of  that  snrrey  were 
qualified,  and  ^ve  sufficient  power  to  the  sunreyort  to  lay  out,  survey  and  make 
returns  of  cultivated  as  weU  as  uncultivated  lands,  as  in  the  present  case  now  in 
dispute ;  and  to  prove  the  practice  of  the  office  at  the  time  of  layini;  out  the  tract 
aforeeaid,  the  complainant  produced  an  original  common  warrant,  dated  the  SOth  of 
June,  1694,  and  signed  by  Col.  WiDiam  Dlggs  and  Miyor  Nicholas  Sewall,  secre* 
taiies  of  this  province;  and  eight  months  alter  the  time  of  making  out  of  the  com- 
mon warrant  for  two  thousand  three  hundred  and  forty-five  acres  unto  Col.  Peter 
Lawyer,  out  of  which  warrant  the  assignment  of  nine  hundred  and  twenty  acres  was 
made  unto  Col.  Coursey  aforesaid.  The  complainant  thereupon  argued,  that  it  had 
been  the  ancient  practice  of  the  office  to  except  such  lands  only  as  had  been  for- 
merly surveyed  or  resurveyed  for  his  lordship's  use ;  but  that  all  cultivated  land  of 
which  time,  the  lands,  now  in  dispute,  were  subject  to  common  warrants,  as  well  as 
clear  vacant  lands.  She  therefore  prayed,  on  behalf  of  her  son,  a  minor  and  legatee 
of  Col.  William  Coursey,  deceased,  that  the  special  warrant  for  the  two  hundred 
and  thirty  acres  of  land  aforesaid,  so  as  before  by  Vincent  Hemsley  obtained  and 
executed  upon  the  cultivation  of  that  part  of  the  tract  called  Couneif  upon  Wy 
devised  unto  William  Coursey  a  minor  as  aforesaid,  together  with  the  certificate  and 
other  proceedings  thereon,  might  be  declared  nuU  and  void,  and  that  an  entiy  be 
made  thereof  in  the  margin  of  the  record  book*  where  the  special  warrant  aforesaid 
is  recorded,  setting  forth  the  insufficiency  and  invalidity  of  the  special  warrant  and 
return  aforesaid. 

2MA  /aniiory,  1721.— Llotd,  Mtge.-^Tht  arguments  andallegationa  of  both  par* 
ties  being  fully  heard  and  duly  considered,  it  is  a4)udged,  pronounced  and  declared^ 
that  the  reasons  offered  by  the  petitioner  in  maintenance  of  a  caveat  heretofore  en- 
tered in  the  Land  Office,  at  the  making  out  Letters  Patent  in  the  name  of  Vincent 
Hemsley,  for  the  land  in  dispute,  are  good  and  sufficient,  according  to  the  course  and 
practice  of  the  Land  Office  to  bar  the  said  Vincent  Hemsley  from  any  further  pro- 
ceedings thereon;  and  it  is  likewise  declared,  that  the  certificate  and  resurvey  of  two 
hundred  and  thirty  acres  of  land  aforesaid,  part  of  CoiwrMy  upon  Wye,  already  re- 
turned into  his  lordship's  Land  Office  by  Vincent  Hemsley,  aforeeaid,  be  held  and 
deemed  to  be  null  and  void,  as  being  found  to  lie  within  the  bounds  of  a  more  ancient 
survey.  And  that  an  entiy  hereof  be  made  in  the  margin  of  the  record  book  where 
the  wamnt  of  such  resurvey  is  recorded.^Xcmd  lUcordt,  lib,  E.  /.  No.  1,  fil.  I, 

(f)  Etc  parte  Beck,  1  Bro.  C.  C.  578 ;  Ex  parU  O'ReHy,  1  Ves.,  jun.,  112;  Ex 
ptaU  Hoofp^t  6  Ves.  609;  Ex  part*  Fox,  1  Vee.  fc  Bea.  07. 
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tions.    The  Lord  Proprietary,  from  time  to  time,  ^tiidiew  luge 
bodies  of  his  lands  from  this  market,  \rhich  he  declared  should  not 
be  sold  there  until  his  farther  pleasure  was*  made  known ;   and 
therefore  to  no  part  of  such  tracts,  called  reserves,  could  any  title 
be  acquired  from  the  Land  Office,  {g)    But  these  reservations 
were  only  restrictions  upon  the  ordinary  mode  of  selling ;  for  the 
Lord  Proprietary  sold,  leased,  or  gave  away  these  reserves  as  well 
as  other  parts  of  his  territory  at  his  pleasure ;  of  which  there  are  a 
multitude  of  instances  to  be  found  among  the  records  of  the  Land 
Office.    And  besides  such  regular  and  irregular  grants,  emanating 
from  the  Land  Office,  or  direct  from  the  Lord  Proprietary  himself, 
the  Legislature,  with  his  consent,  appropriated  to,  or  authorized  the 
acquisition  of  land  by  individuals  in  various  other  peculiar  modes. (A) 
By  the  Revolution  all  lands  which  then  belonged  to  the  Lord 
Proprietary  became  absolutely  vested  in  the  state,  and  were  so  held 
for  the  public  benefit ;  not  however,  as  under  the  government  of 
the  Province,  as  the  estate  and  for  the  private  emolament  of  an 
individual,  but  for  the  use  of  the  public ;  and  so  considered,  the 
General  Assembly,  as  'the  trustees  of  the  public,'  with  a  view  to 
general  convenience,  made  several  reservations,  which  they  de- 
clared  should  not  be  sold  in  the  Land  Office,  (t)     In  England,  it 
was  formerly  held,  that  the  king,  by  virtue  of  his  prerogative  as 
sovereign,  might  give  away  or  dispose  of,  at  his  pleasure,  any  of 
the  public  property.    But  of  late  this  pernicious  prerogative  has 
been  considerably  curtailed ;  and,  in  some  instances,  the  prodigal 
grants  of  the  king  have  been  totally  annulled,  and  the  proper^ 
resumed  by  parliament  for  the  public  benefit.  ( j)    In  Maryland 
the  right  of  disposing  of  the  public  property,  in  all  extraordi^ 
naiy  cases,  has  devolved  on  the  General  Assembly ;  the  executive 
branch  of  the  government  having  been  expressly  prohibited  froB 
exercising  any  prerogative  by  virtue  of  any  law  of  England.    Bat 
although  the  Legislature  may  correct  mistakes  or  dispense  with 
any  of  the  rules  of  the  Land  Office,  so  as  to  enable  a  bima  fM 
purchaser  to  obtain  a  patent  for  the  land  intended  to  be  bought  by 
him ;  or  may  dispose  of  the  public  lands,  in  any  way,  for  a  good 
and  valuable  consideration,  either  as  rewards  to  public  benefac- 
tors, as  to  the  soldiers  of  the  revolution,  {k)  or  for  the  pucpose  of 
attaining  some  object  of  general  utility.    Yet  I  cannot  concede^ 

{g)  Land  Ho.  Aaiif .  92 ;  Smith  v.  The  State,  a  H.  k  McH.  a46.-^(A)  IMf^  eh. 
24,  f .  T.— (<)  Land  Ho.  Amu.  a46^(i)  4  Init  44;  Bae.  Abr.  tit  Pftiogtliva,  F.  %\ 
1  Flow.  Hif.  Inland,  177 ;  SmoUttt'i  Hii.  £n|^.  ch.  e.-^*)  ITSa,  ch.  44»  t.  SO. 
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that  they  may,  as  fhe  Lord  Proprietaiy  often  did,  give  away  the 
public  lands,  at  pleasure,  to  their  favourites,  regardless  of  any 
benefit  to  the  people.  (/) 


({)  Hepburn's  case,  ante  97;  1745,  ch.  9,  s.  10;  1817,  ch.  225;  1822,  ch.  57; 
18S6,  ch.  68. 

Ross  V.  BLA.DEH.— -The  Judges  of  the  Land  Offiee  to  the  Chancellor. — May  it 
please  yoar  Excellency. — ^There  having  been  a  dispute  in  the  Land  Office  of  an 
nncommon  and  extraordiDary  nature,  in  which  Thomas  Bladen,  Esq.  and  Doctor  David 
Ross  are  the  persons  concerned,  we  take  the  liberty,  in  pursuance  of  his  Lordship's 
instructions,  by  which  we  are  directed,  in  difficult  and  unprecedented  cases,  to  de- 
sire your  Excellency's  advice  and  assistance,  {Land  Ho.  jSuU,  232,  284,)  to  submit 
to  your  Excellency,  as  Chancellor,  a  state  of  the  case  or  matter  depending  before  us 
together  with  our  opinion,  hoping  you  will  be  pleased  to  favour  us  with  your 
Excellency's  sentiments  thereon. 

On  the  16th  day  of  January,  1761,  Doctor  David  Ross  applied  to  us  in  usual  form 
for  warrants  under  the  proclamation  to  resnrvey,  and  be  allowed  the  pre-emption  of 
the  following  tracts  of  land,  WiUM*t  Toum,  Bude  JLodge,  8ugar  Bottom,  TStrkt^ 
Flighty  Prixedy  Lawrtne^  and  Bigg  Bottom,  containing  2,254  acres,  but  as  no  certi- 
fteatet  for  those  lands  appeared  to  be  returned  or  lodged  in  the  office,  which  is  essen- 
tial to  the  issuing  of  a  warrant  under  the  proclamation,  Mr.  Ross  petitioned  for,  and 
obtained  special  warrants  to  affect  the  lands  aforesaid,  having,  as  your  Excellency 
knows  is  usual,  first  paid  the  agent  caution  money  for  the  same. 

On  the  10th  day  of  May  following,  tte  undermentioned  certificates  were  returned 
into  the  office,  signed  by  Mr.  Thomas  Cressap,  who  was  deputy  surveyor  of  the 
county  at  the  times  these  certificates  respectively  bear  date,  viz :  WUU*$  2btm,  sur- 
veyed in  June,  1745,  Buck  Lodge,  and  Sugar  Bottom,  in  June,  1746,  Turkey  Fligkt, 
and  Prized,  in  August,  1746,  and  Lawrence  and  Bigg  Bottom  in  November,  1746, 
•onlaiiihig  in  the  whole  2,254  acres ;  surveyed,  as  is  set  forth  in  the  said  certificates, 
for  Thomas  Bladen,  Esq.  As  the  land  described  in  these  eertificates  appeared  to  be 
the  same  tracts  ibr  which  Doctor  Ross  had,  as  we  have  already  observed,  obtained 
speeinl  warranto,  we  thought  it  our  duty  to  forbid  patent  issuing  to  Mr.  Bladen  till 
we  couM  examine  the  records  and  inquire  how  it  had  happened,  that  those  certifi- 
cates had  lain  so  long  dormant.  On  examination  we  found  in  the  land  records  the 
foUowing  entries : 

*  October  the  21tf,  1748. — Order  issued  to  the  Surveyor  of  Prince  Georges  county 
to  lay  out  for  his  Excellency  Thomas  Bladen,  Esq.  two  thousand  acres  of  land, 
eaation  to  he  paid  on  the  return  of  the  certificates,  Stc.' 

*2,000  acres  part  of  a  warrant  for  4,012  acres  granted  Doctor  George  Stewart  the 
8d  day  of  February,  1746,  and  by  him  assigned  to  his  Excellency  Thomas  Bladen, 
Esq.  is  applied  to  make  good  rights  to  the  above  warrant.' 

'JprU  the  15<&,  1745.-— Warrant  then  issued  to  the  Surveyor  of  Prince  Georges 
county  to  lay  out  for  his  Excellency  Thomas  Bladen,  Esq.  two  thousand  acres  of 
land,  caution  to  be  paid  on  the  return  of  the  certificates,  &c.' 

'Jpril  the  16M.  1745.— Warrant  then  issued  to  the  Surveyor  of  Prince  Georges 
county  to  lay  out  for  his  Excellency  Thomas  Bladen,  Esq.  three  thousand  acres  of 
land,  caution  to  be  paid  on  the  retam  of  the  certificates.' 

'Rights  made  good  to  2,012  acres  part  of  this  warrant  by  applying  so  much  part  of 
a  warrant  for  4,012  acres  granted  said  Bladen  the  3d  of  February,  1746.' 

That  your  Excellency  may  be  thoroughly  informed,  we  think  it  necessary  to  lay 
belbre  you  a  copy  of  the  original  warrants,  that  were  issued  out  of  the  office  in  con- 
sequence of  the  foregoing  entries,  and  to  state,  in  a  distinct  manner,  the  several 


462 


BALTIMORE  o.  McKIM. 


Since  the  revolution  it  has  continaed  to  be  an  established  prin- 
ciple,  that  no  appeal  can  be  allowed  from  any  decision  of  the 


tracts,  that  were  surveyed,  and  for  which  certificates  were  returned  into  the  office  by 
virtue  of  those  warrants  respectively. 

•L.  Gale.^Lay  out  for  the  use  of  his  Excellency  Thomas  Bladen,  Esq.  two  thou* 
sand  acres  of  land,  and  return  your  certificate  or  certificates  of  survey  thereof  within 
six  mouths  from  the  date  hereof:  and  for  your  so  doing  this  shall  be  yoar  warrant. 
Given  under  his  Lordship's  Lesser  Seal  of  arms  the  21st  of  October,  174S.' 

The  above  warrant  was  renewed  in  the  usual  form,  and  the  following  tncti  of 
land  were  laid  out  by  virtue  thereof: 


Buck's  Lodge, 
Sugar  Bottom, 


Acres.  When  aurveyed. 
210,    June,  1746. 
109,      do. 


Claimed  by  Mr.  Ross,  819. 


Acres.  When  laivyed. 
Fright  to  Flenner,  100,  April,  1744. 
Boils*  Fancy,  50,    do.     1745. 

Beaverdam  Bottom,  188,    do. 


Lanes'  Field, 
Moody's  Pleasure, 
Maiden  Head« 
Barring  Hill, 
Welshman's   Con- 

qnest, 
Beaverdam  Bottom 

enriched,   . 
MUU'  Folly . 
Cove,    - 
Cumberland, . 


175,  do. 
60,  do. 
68,  do. 
80,Fobra.  1745 

260,  March,  1745. 

180,    do.  1745-6. 
110,    do. 
510,  April,  1746. 
625,    do.     1751. 


2,286. 

The  original  warrant  that  issued  in  consequence  of  the  second  order  being  in  the 
possession  of  the  Surveyor  the  words  thereof  cannot  be  inserted,  but  the  foilowing 
tracts  of  land  were  laid  out  by  virtue  thereof. 

Acrei.  When  sweyedU 
Three  Spring  Bottom,  248,  Nov.  1746. 
Providence.  .    240,    do. 

Content,  .    240,  April,  1761. 

728. 


Acres.  When  sonreyed. 
Turkey  Flight,        264,  August,  1746. 
Bigg  Bottom,  240,  Nov.      1746. 

Claimed  by  Mr.Ross,  504. 


<P.  Thomas.— Lay  out  for  his  Excellency  Thomu  Bladen,  three  thousuid  aeret 
of  land  in  any  part  of  this  province  not  formerly  surveyed  or  cultivated  by  any  per- 
son, or  lands  leased  or  reserved  for  his  Lordship's  use,  and  return  your  certificates 
of  survey  thereof  into  his  Lordship's  Land  Office  with  all  convenient  speed,  with 
the  name  of  the  place,  and  of  what  manor  to  be  held.  And  lor  your  so  doing  this 
shall  be  your  warrant.  Given  under  his  Lordship's  Lesser  Seal  of  arms  this  16th 
day  of  April,  1746.   To  Capt.  Thomas  Cressap,  Surveyor  of  Prince  Georges  county.' 

By  virtue  of  the  above  warrant  the  following  tracts  of  land  were  laid  out : 

Acres.  When  sonreyed.  Acres.  When  •orveyed. 


Wills'  Town. 

.    915,  June, 

1745. 

Three  Spring  Bottom,    12,  Nov.  1746. 

Sugar  Bottom, 

.    121,    do. 

1746. 

Walnut  Bottom,       .    600, 

Prized,  . 

.    236,  Aug. 

1746. 

Dispute,    .                .    286, 

Lawrence,     . 

.    160,  Nov. 

1746. 

Hunt  the  Hare,        .    240,  Jane,  1747. 

Claimed  by  Mr.Ross,  1481.  I 

By  this  state  of  the  returns  firom  the  Deputy  Surveyor,  your  Excellency  wiU  ob- 
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Chaacellor,  as  judge  of  the  Laod  Office ;  and,  indeed,  there  seems 
to  be  no  more  reason  now  why  an  appeal  should  be  allowed,  than 

•erve  that  thei«  has  been  laid  out  for  Thomas  Bladen,  Esq.  by  virtue  of  these  war- 
rants six  thousand  three  hundred  and  five  acres,  of  which  two  thousand  two  hundred 
and  fifty-four  acres  are  claimed  by  Mr.  Ross ;  and  it  is  also  evident,  that  five  thou- 
aand  and  two  hundred  acres  were  surveyed  before  Mr.  Bladen  left  this  Province, 
which  he  did  in  June,  1747,  yet  he  never  made  good,  rights  for  more  than  four 
thousand  and  twelve  acres,  which  was  in  1746. 

Tour  Excellency  will  observe,  that  in  the  order  of  October,  1743,  as  well  as  in 
the  other  two  of  the  15th  and  16th  of  April,  1745,  there  are  these  words,  'caution  to 
be  paid  on  the  return  of  the  certificate,'  which  is  unprecedented,  and  the  more 
csxtnordinary  as  no  special  order  appears,  or  is  referred  to. 

By  the  11th  article  of  his  Lordship's  instructions,  dated  the  14th  day  of  June, 
1733,  contained  in  the  following  words :  'There  shall  be  in  all  future  common  war- 
rants a  claose  inserted  by  proviso,  that  the  patent  shall  be  taken  out  within  the  space 
of  two  years  after  the  date  of  such  warrant  which  said  clause  you  are  hereby 
enjoined  so  strictly  to  observe  as  not  to  suffer  the  renewal  of  said  warrants  after 
such  time  or  any  patents  to  issue  contrary  to  the  true  intent  and  meaning  thereof,' 
it  is,  as  your  Excellency  will  observe,  expressly  ordered,  that  a  conditional  clause 
be  inserted  in  every  common  warrant  enjoining  the  person  obtaining  it  to  sue  out 
patent  within  two  years  from  the  date  of  such  warrant ;  nevertheless,  there  is  no 
such  proviso  or  clause  in  the  warrants  granted  by  Mr.  Bladen,  which  are  therefore, 
in  that  respect,  repugnant  to  his  Lordship's  instructions. 

We  shall  conclude  our  remarks  on  these  warrants  with  observing,  that  instead  of 
the  usual  words,  *return  your  certificates  of  survey  thereof  within  six  months  fit>m 
the  date  thereof,'  there  are  inserted  in  the  warrant  of  the  16th  of  April,  1745,  the 
words  following,  *return  your  certificates  of  survey  thereof  into  his  Lordship's 
Land  Office  Vfith  all  amvenient  tpeed,*  which  expression  we  conceive  can  never  be 
construed  to  imply  the  space  of  fifteen  or  sixteen  years. 

It  appears  by  an  old  and  imperfect  memorandum  book  in  the  ofiice,  that  certificates 
for  Buck  Lodgi,  Sugar  Bottom,  Providence,  Turkey  Flight,  Bigg  Bottom,  Prized, 
Lawrence,  Cove,  and  Three  Spring  Bottom,  were  returned  into  this  office  some  time 
before  April,  1747.  This  Mr.  Thomas  Cressap,  by  his  letter  to  us,  dated  the  6th  of 
April,  1761,  seems  to  admit,  or  rather  insists  on;  and  is  supported  by  the  evidence 
of  Col.  Thomas  Prather,  who  acted,  at  that  time,  as  an  assistant  to  Cressap ;  and  by 
the  deposition  of  one  Joseph  Tomlinson,  which  deposition  with  that  of  Col.  Thomas 
Prather,  and  Mr.  Cressap's  letter  are  submitted  to  your  Excellency's  perusal ;  but 
we  beg  leave  to  remark,  that  although  all  certificates  are  directed  to  be  returned  by 
the  deputy  Surveyors  into  the  Land  Office,  there  is  hothing  more  common  than  for 
the  partys  themselves,  or  for  others  in  their  behalf  to  withdraw  the  same ;  nor  can 
it  be  otherwise,  for  until  the  Examiner's  endorsement  appears  on  the  back  of  each 
certificate  as  well  as  his  Lordship's  agents'  acknowledgement  of  composition,  the 
certificate  is  incompleat;  and  as  nothing  appears  to  the  contrary  it  is  more  than 
probable,  if  any  regard  be  paid  to  Tomlinson's  deposition,  that  this  was  the  case 
with  those  certificates  delivered  into  the  office  for  Mr.  Bladen,  before  April,  1747. 

Upon  the  whole,  as  Mr.  Bladen  did  not  pay  caution  for,  or  make  good  rights  to 
mof«  than  4,012  acres,  though  he  had  it  in  his  power  before  he  left  the  Province,  and 
as  no  person  ever  applied  on  his  behalf  to  pay  up  caution  for  the  remainder  until 
May,  1761,  which  was  after  Doctor  Ross  had  obtained  his  special  warrants,  and 
there  Is  a  sufficient  quantity  of  land  surveyed  and  onpatented  to  satiMy  both  their 
claiiDS. 
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under  the  Proprietary  Govemmeat.    If  the  patent  should  have 
heen  improperly  refused  by  the  Chancellor,  or  because  it  could  not 

Theralbre,  we  are  of  opiaioD,  tint  at  Mr.  Bladtn  bas  only  ••  yet  obtaioed  pate«ti 
for  1,696  acres,  that  patents  do  issue  to  him  for  2,816  acres  more*  be  paying  the 
arrearages  of  rent,  which  compleats  his  quantity  of  4,012  acres,  that  being  tbewboia 
for  whicb  he  has  paid  caution. 

We  are  also  of  opinion,  {bat  patents  do  issua  to  Doctor  David  Ross,  of  Pnnoa 
Georges  county,  upon  the  certificates  which  have  been  or  shall  be  retnroed  into  his 
Lordship's  Land  Office  by  virtue  of  the  special  warrants  obtained  by  bin  on  the  16th 
day  of  January,  1761,  amounting,  in  the  whole,  to  2,254  acres,  he  having  paid  can* 
tion  for  that  quantity,  unless  Mr.  Bladen,  or  his  Attorney  shall  pradneo  na  lBstni»- 
tion  from  his  late  Lordship  to  suppott  ao  unusiial  a  psoceediiig:  AU  whieli  ia  homUy 
submitted  to  your  Excellency's  superior  judgment,  by  your  Excellency's  humble 
servants.— B.  Calvert,  6.  Stewart,  11th  November,  1762. 

IM  Jhetmber,  1766.— Bbaefc,  doiMettpr.— From  the  foregoiog  8latenwit,tlia 
proceedings  on  the  part  of  Governor  Bladen  aeema  to  ba  very  mneh  out  of  Ihft 
common  course ;  which,  I  conceive,  no  less  than  the  ezprass  authority  o^  and  a 
direction  from  the  late  Lord  Proprietary  could  dispense  with,  either  in  Mr.  Bladen's 
or  any  other  person's  case ;  and  had  there  been  such  particular  authority  from  his 
Lordabip,  either  to  the  then  Judges  of  the  Land  Office,  his  Loidship'a  areata,  or  to 
the  Governor  himself,  it  ought  doubtless  to  have  been  entered  at  lai)ga.  or  at  least 
noticed  by  some  entry  on  record,  to  the  end,  that  it  might  always  have  appeared, 
that  his  Lordship,  who  alone  ^ould  do  it,  had  dispensed  with  the  usual  coarse  of  pr»> 
ceeding  in  the  ease  of  Mr.  Bladen ;  and  that  the  judges  had  sufficient  warrant  for 
their  justification  in  proceeding  ailer  such  a  manner.  But  there  being,  by  your  a(v> 
count,  no  such  special  authority  from  his  Lordship  to  be  found  in  the  Land  Office, 
which  is  the  proper  repository  for  every  thing  relating  to  his  Lordship's  grants  of 
lands,  nor  even  the  least  hint  appearing  among  the  records  that  any  such  order  from 
his  Lordship  in  favour  of  Mr.  Bladen  ever  existed^  you  could  no^  X  sipprehead* 
presume  Ihere  was  any  such  order. 

The  affair  hitherto  being  thus  circumstanced,  and  the  several  surveys  for  Mr. 
Bladen  having  been  made  on  such  irragular  and  unusual  warrants,  I  should  ba.v« 
thought,  that  even  if  no  person  had  applied  for  warrants  to  affect  the  lands,  you 
would  have  acted  justifiably,  had  you  declined  issuing  any  patents  at  all  on  certifi- 
cates returned  in  pursuance  of  such  irregular  warrants  till  you  could  have  laid  tha 
whole  affair  before  his  Ijordship,  and  have  received  his  instruction  thereupon.  Bat 
since  Doctor  Ross  has  applied  for  and  obtained  warrants  to  affect  several  of  th4  tracts 
which,  according  to  your  statement,  had  been  surveyed  for  Mr.  Bladen,  the  principal 
thing,  now  to  be  considered,  seems  to  be  whether  Doctor  Boss  has  been  regular  in 
his  applications;  and,  whatever  may  be  done  with  regard  to  tha  rest  of  the  lands, 
whether  he  has  a  right  to  patents  for  the  2,254  acres  for  which  be  obtained  warrants. 

And  with  regard  to  the  regularity  of  Doctor  Ross'  application  to  the  office  on  tha 
present  occasion ;  such  special  warrants  as  he  obtained,  seem  to  me  to  have  been  tha 
proper  warrants;  for,  as  the  lands  in  question  had  been  surveyed  by  virtue  of  Mr. 
Bladen's  warrants  directed  by  the  office  to  the  Surveyor  of  the  county,  and  a  nunuta 
■aade  in  the  office  of  the  certificates  having  been  returned,  they  could  not,  I  appre- 
hend, have  been  afterwards  affected  by  a  common  warrant;  and,  by  what  yoa  aay  in 
the  foregoing  statement,  no  warrant  under  the  proclamation  to  affect  tham,  by  rea- 
ion»  that  no  certificafaa  on  Mr.  Bladen's  wamnt  were  to  be  found  in  the  ofiee ;  aD4» 
if^  under  these  circumstances,  such  special  warrants  as  were  |;ranted  to  Doctor  Roae 
would  not  affect  the  lands,  it  seems  to  me,  that  a  person,  for  whom  land  bath  ooce 
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be  granted  coDsistentlj  with  the  rules  of  the  Land  Office ;  and  the 
claim  of  the  applicant  should,  nevertheless,  have  a  solid  foundation 
in  equity  and  justice,  the  Legislature,  exercbing  a  large  discre- 
tionary poM-er  over  such  anomalous  cases,  has  never  failed  to  pro- 
vide  for  the  correction  of  mistakes,  or  to  grant  relief  by  dispensing 
with  those  settled  rules  by  which  the  party  had  been  excluded 
from  the  benefit  of  a  patent,  (in)  And^  on  the  other  hand,  it  has 
always  been  an  established  rule,  never  lost  sight  of  in  the  office, 
that  whenever  there  is  any  doubt  as  to  the  validity  of  the  cavea- 
tor's objections ;  and  it  appears^  that  the^r^may  be  as  well,  and  as 
effectually  considered  in  the  ordinary  aod  regular  course  of  judicial 
proceedings,  after  the  claimant's  legal  title  has  been  perfected; 
rsfOkd  that  die  pretensions  of  the  caveator^annot  be  prejudiced,  to 

>^rmit  the  patent  to  be  issued,  (n) 

'  From  which  it  appears,  that  although  it  may  be  the  duty  of  the 
Chancellor,  in  controversies  of  this  kind,  on  the  one  hand,  to  in- 
tercut patents  about  to  be  irregularly  issued,  to  quiet  possessions 
and  prevent  litigation ;  (o)  so,  on  the  other,  he  has  ever  held  it  to 


been  surveyed,  has  nothing  more  to  do  than,  by  a  collusion  with  the  Sorvejor,  or 
indeed,  without  such  coUusiod,  after  his  certificate  shall  have  been  returned  to 
the  office,  and  there  minuted  to  withdraw  it  again,  under  pretence  of  having  it  exa- 
mined, of  settling  with  the  agent,  or  for  some  other  purpose ;  and,  for  the  future* 
keeping  it  in  his  hands  in  order  totally  to  prevent  his  Lordship  from  receiving  dne 
shilling  for  the  land,  either  from  the  party  himself  or  bj  tale  of  it  to  any  other 
person. 

The  warrants  granted  to  Doctor  Ross  being  of  such  a  nature  as  oblige  him,  over 
and  above  the  caution  money  paid  by  him  at  the  time  they  were  obtained,  to  pay  for 
any  improvements  on  the  land  or  cultivatioo,  the  Lord  Proprietary's  interest  seems, 
in  this  case,  to  have  been  consulted  as  mneh,  in  eveiy  respect,  as  it  would  have  been 
bad  warrants  issued  under  the  proclamation.  Nor  do  I  conceive  warrants  under  the 
proclamation  could  do  any  thing  more  besides  describing  the  land,  and  intimating, 
that  the  person  for  whom  the  same  lands  was  formerly  surveyed  had  neglected  to 
rae  out  patents  within  the  two  years,  according  to  his  Lordship's  11th  instnietion, 
quoted  in  the  above  statement. 

If  then  Doctor  Ross  has  been  regular  in  his  application  and  proceedings,  did  pay 
the  caution  money  to  his  Lordship  on  obtaining  his  warrants,  and  has  done  eveiy 
thing  in  his  power  to  entitle  himself  to  patents;  while,  on  the  eontraiy,  there  baa 
been  great  Irregularity  and  neglect,  at  .least,  on  the  part  of  Mr.  Bladen;  and  the 
laying  the  former  under  any  difficulties  would  tend  to  prevent  application  to  the 
office  for  the  future  for  lands  liable  to  be  taken  up  under  his  Lordship's  instruction, 
I  am  of  opinion,  vrith  you,  that  patents  should  forthwith  issue  to  Doctor  Ross  for 
the  2,254  acres  by  him  affected  in  the  manner  above  stated.— Xonif  iZscords,  Ub.  B. 
C.  if  G.  S.  No,  15,  fil,  814. 

(m)  1801,  Reso.  No.  2,  S,  4, 5, 6  and  8.— (n)  Cunningham  v.  Browning,  1  BUnd, 
Sao ;  The  Ran  Road  9.  Hoye,  2  Bland,  268.— (o)  Land  Ho.  Assis.  425. 
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be  his  imperative  duty  to  smother  no  ressonaMe  or  plauaiMe  daifll, 
or  to  withhold  it  from  the  deliberate  examination  of  the  ordinaiy 
and  regular  courts  of  justice.  (/>) 

Some  time  a/ter"  Baltimore  had  been  laid  out  as  a  town  the 
jLegisIatare  passed  a  law,  by  which  a  considerable  addition  was 
made  to  it ;  and,  among  other  things,  it  was  declared,  that  certatn 
commissioners,  seven  in  number,  appointed  to  see  the  present  and 
former  acts,  relating  to  the  towns  before  mentioned,  Baltimore  and 
Jones'  towns,  put  in  execution ;  and  cause  them  to  be  carefidly 
surveyed  by  their  outlines,  therein  including  the  branch,  to  wU: 
Jones'  Falls,  over  which  the  bridge  is  built ;  and  shall,  from  time 
to  time,  for  preventing  disputes,  cause  all  the  lots  taken  up  and 
improved,  or  that  shall  thereafter  be  taken  up,  &c.  to  be  regohily 
surveyed,  substantially  and  fairly  bounded  and  numbered.  And 
all  after  purchasers  of  lots,  whether  before  or  after  the  plissing  of 
this  act,  shall  be  deemed  to  be  within  the  said  town ;  provide 
their  lots  be  within  the  outlines  thereof;  and  shall  haye  as  godd 
estate  in  their  lots,  as  if  taken  up,  improved,  and  paid  for  umler 
the  original  laws  erecting  the  said  towns.  And  that  all  improTe- 
ments  of  what  kind  soever,  either  wharves,  houses,  or  other  build- 
ings, that  have  or  shall  be  made  out  of  the  water,  or  whefe  it 
usually  flows,  shall,  as  an  encouragement  to  such  improvers,  be 
forever  deemed  the  right,  title  and  inheritance  of  such  improvers, 
their  heirs  and  assigns  forever,  {q) 

This  law,  it  is  obvious,  according  to  the  principles  of  jtistiee, 
applicable  to  the  subjects  of  which  it  speaks,  can  only  be  so  con- 
strued as  to  authorize  the  owners  of  lots  bounded  by  the  tide  of 
the  basin  to  acquire  a  right  to  vacant  land  without  applying  to  the 
Land  OiBce,  and  without  paying  for  it  the  stipulated  price  of 
vacant  land.  It  operates  as  a  legislative  grant,  for  and  in  cona- 
deration  of  certain  improvements,  from  which  material  and  ioqisr- 
tant  benefits  would  result  to  the  public.  And  the  improvements 
being  the  consideration  upon  the  formation  of  which  alone  the 
state  parts  with  its  right  to  the  soil  covered  by  the  waters  of  the 
basin ;  it  is  clear,  that  no  right  ean  vest  under  it,  until  the  speei- 
fied  improvements  have  been  completed;  for,  if  they  should  be  left 
in  an  unfinished  condition,  it  would  amount  to  an  abandonment  of 
the  right  to  acquire  a  title  in  that  manner,  (r)     This,  however,  is 

(p)  Johmon  v.  Hawa,  UM  Ho.  AmOm.  41S.— (9)  Iftf,  dL9;  18M^  Ol 
(r)  Ginnd't  LMMt  V.  HagfaM,  1 0.  Si  J.  340. 
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a  mode  of  acquisition  of  which  none  can  take  advantage  but 
natural  persons  who  hold  lots  bounded  by  the  tide-water  of  the 
basin ;  in  whom  and  their  heirs  the  acquisition  is  to  vest  as  an  inhe- 
ritance. It  is  obvious,  therefore,  that  the  city  itself  could  acquire 
no  right  of  property  in  this  way;  and  besides,  a  wharf,  one  of  the 
kinds  of  improvements  mentioned  as  an  example,  being  an  exten- 
sion of  fast  land  into  the  water,  the  city  never  had  any  such  land 
upon  or  from  which  any  improvements  of  the  sort  could  be  made 
or  extended.  {$)  But  even  natural  persons  can  avail  themselves 
of  this  privilege  only  in  so  far  as  the  acquisition  may  be  made  by 
ynproving  their  own  lots  in  such  a  manner  as  not  to  extend  them 
in  front  of,  or  between  the  navigation  of  the  basin  and  any  public 
street  or  other  lot  belonging  to  an  individual,  {t)  As,  for  exam- 
ple^ John  Smithy  under  this  law,  could  not  have  acquired  a  right 
to  any  land,  covered  by  the  waters  of  the  basin,  by  improving 
upon,  or  filling  it  up  in  any  other  than  a  south  direction ;  because, 
in  doing  so,  he  would  have  crossed,  or  cut  off  the  navigation  from 
t^  next  adjoining  street  or  lot.  (u)  In  this  instance,  however,  he 
improved  upon  and  filled  up  land  which  was,  confessedly,  not  an 
extension  of  his  own  lot,  but  a  part  of  Gay  street.  It  is,  there- 
fore, perfectly  clear,  that  no  right  could  have  been  acquired  to  this 
Strip  of  land  by  John  Smithy  or  any  one  else,  under  this  act  of 
Assembly. 

This  act  of  the  Provincial  Legislature  had  prescribed  a  mode 
whereby  the  owners  of  lots  in  Baltimore  might  acquire  a  title  to 
portions  of  the  land  covered  by  the  navigable  waters  of  the  basin 
without  applying  to  the  Land  Office.  But,  according  to  the  Eng- 
lish law,  the  king  can_at^resent  make  no  grant  in  derogation  of 
the  rights  of  navigation  and  fishery;  (w)  in  which  respect  also  the 
Lord  ProprietaryTiaSnieen  expressly  restrained  by  his  charter;  (x) 
and,  as  it  would  seem,  under  a  sense  of  that  restriction,  by  one  of 
his  instructions,  he  had  directed  his  surveyors,  that,  in  surveying 
old  tracts,  whereof  part  mi^t  be  found  to  lie  in  the  water,  to  be 
careful  in  certifying  whedier.  it  had  been  washed  away,  or  had 
been  an  error  in  the  original  survey,  [y)  From  which,  and  the 
proceedings  in  the  tSncl  Office,  an  opinion  seems  to  have  been 
entertained  by  those  who  might  be  presumed  to  have  been  suffi* 


(f )  1S86,  ch.  68.— (0  Hale  d§  Portibut,  81 ;  Smith  v,  HoUlogswortb,  ante  881.— 
(«)  Harrison  v.  Sterett,  4  H.  &  M cH.  640.— (w)  BlandeU  v.  Catterall,  7  Com.  Law 
B0f.  IOB.^«)  Cbart.  of  Matyltm),  a.  4  and  IS;  18  Nilea*  Reg^.  18.— (y)  Land  Ho. 
Aiali.  889. 
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cientlj  well  informed  of  the  law  of  the  office,  that  here,  as  in  Vir- 
ginia (z)  a  patent  gave  title,  at  n^ost^no  further  than  to  low  water 
/  mark ;  (a)  and  that  no  land,  covered  hy;  any  navigable  tide- water, 
could  be  made  the  subjectjof  a  patent  from  the  Land  Office  of 
IVfaryland.  (b)  Upon  a  more  careful  consideration  of  the  whole 
subject,  however,  it  has  been  finally  settled,  that  the  bed  of  any  of 
the  navigable  waters  of  the  state  may  be  granted,  and  will  pass 
if  distinctly  comprehended  by  the  termsofan  ordinary  patent, 
issuing  from^TEe  Land  Office ;  subject  only  to  the  then  existing 
/  public  useFoTriSvigation,  fishery,  &c.;  which  cannot  be  hindered 
or  impaired  by  the  patentee,  or  those  claiming  under  him.  (c) 

(z)  Mead  v,  Haynes,  8  Rand.  86.— (a)  2  Hen.  Virg.  Stat.  456;  1  Hazard'a  SUtn 
Papers,  488. — (6)  Land  Ho.  Assis.  148 ;  Lord  Proprietary  p.  JeniDgs,  1  H.  St  McH* 
M;  Smith  o.  The  State,  2  H.  Sc  McH.  251. 

BxTCKiK  V.  Samfls.— lOM  Jvljf,  1816.-*-KiLTT,  Chancellor. — ^Thia  eauat  caiM 
on  to  be  beard  in  tbe  presence  of  the  parties  and  by  counsel  for  the  defendant.  It 
appears  to  be  a  case  of  considerable  importance  in  its  principles,  and  it  woold  hare 
been  desirable  to  hare  heard  counsel  on  the  caveators  side  also,  so  that  file  pro* 
priety  of  granting  a  patent,  in  such  a  case,  might  have  been  more  fully  ezanuaed. 

I  am,  however,  of  opinion,  that  the  defendant  is  not  entiUed  to  a  patent,  as  the 
certificate  stands,  it  being  in  express  terms,  for  a  tract  or  parcel  of  the  Siuquthatna 
River,  comprehending  a  number  of  small  islands.  And  the  land  covered  by  tbt 
water  cannot  be  called  grantable  land ;  thotigh  possibly  islands  may  have  bM«  lateft 
up  together,  between  which  the  water  sometimes  flows.  It  cannot  be  oertaJoJf 
Jcnown  what  effect  a  grant  of  the  ten  and  a  quarter  acres  would  have  on  tbe  river 
and  the  fisheries.  And  it  is  to  be  observed  also,  that,  under  a  patent,  the  defendant 
would  not  be  put  to  a  suit  to  obtain  possession,  as  there  wonld  be  no  person  to  bring 
anit  against. 

The  attempt  by  Ritchie  to  take  up  the  same  land  is  not  conclusive  against  bim, 

as  to  the  right ;  because  he  might  have  been  caveated  also ;  neither  is  his  want  of 

\^  interest,  if  he  has  none,  an  objection,  as  it  is  a  question  involving  the  propriety  of  a 

grant,  and  the  interest  of  the  public.    But  the  defendant  may,  on  application,  havo 

an  order  to  caveat  his  certificate. 

FowLKa  V.  Goodwin.— 19/A  May,  1809.— Kilty,  CT^ceOor.— The  Chancellor 
in  his  decision  and  order  in  this  case,  (1  Bland,  827,)  noticed  tbe  grounds  on 
they  had  been  supported  and  opposed  in  the  argument  before  him. 

The  surveys  which  were  afterwards  made  at  tbe  instance  of  the  coveofer 
kid  before  him  on  the  submission,  without  any  explanation  or  further  argument. 
And  he  perceived  nothing  in  them  to  alter  the  main  princfple  on  which  he  decided. 

It  has  since  been  suggested  by  the  caveator,  that  a  large  part  of  the  survey,  mtai- 
ber  one,  lies  in  the  water  of  Bell's  Cove,  as  appears  by  the  plot  and  explaMtioDt, 
and  the  deposition  of  Charles  Stewart  Whereupon,  patents  were  diiocted  to  bo 
issued  in  the  other  cases  only — meaning  number  one. 

The  defendant,  if  he  is  desirous  of  obtaining  a  patent  on  that  survey,  will  bnvo  to 
apply  in  writing  for  an  order  of  correction  for  the  purpose  of  excluding  the  part  no 
lying  in  the  water,  or  for  such  other  order  as  he  may  think  neeessafr.  And  any 
Older  for  correction,  or  any  other  purpose  that  msy  be  wanted  by  the  cawlsr,  must 
likewise  be  applied  for  in  writing. 

(c)  Browne  v.  Kennedy,  6  H.  &  J.  195 ;  18  Niles'  Reg.  225 ;  1688^  ch.  254,  ••  7. 
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And,  by  a  late  act  of  tbe  Legislatarey  it  is  declared,  that  indivi- 
duals  may  locate  and  obtain  an  exclusive  title  to  oyster-beds,  in 
any  navigable  waters,  in  the  manner  therein  prescribed,  without 
applying  to  the  Land  Office,  {d)  And,  as  it  would  seem,  the 
Greneral  Assembly  may,  for  the  benefit  of  the  public,  grant  to  an 
individual  any  navigable  water  together  with  the  land  which  it 
covers,  (e) 

At  an  early  period  an  obscure  and  unsettled  notion  seems  to 
have  prevailed,  that  the  owners  of  the  uplands  had  a  sort  of  in- 
choate or  pre-emptive  right  to  the  contiguous  marshesy  lying  be- 
tween their  uplands  and  the  shores  of  the  tide,  (f)  And  such 
marsh  was,  by  the  land  law  of  1699,  declared  to  belong  absolutely 
to  the  land  to  which  it  was  adjacent ;  {g)  but,  that  law  has  been 
long  since  repealed,  and  I  find  nothing  which  shews,  that  the 
owner  of  a  tract  adjoining  navigable  water  could  claim  any  sort 
of  title  to  any  part  of  the  land  covered  by  the  tide  beyond  low 
water  mark;  because  of  its  being  immediately  adjacent  to  the  land 
held  by  him.  (A) 


(d)  1S29,  ch.  87;  ScnttoD  «.  Brown,  10  Com.  Law  Rep.  386;  Attorney- Oenenl 
•.  Barridge,  6  Exch.  lUp.  854.— (<)  1826,  ch.  212;  1827,  ch.  88;  1828,  ch.  64.^ 
ff)  Land  Ho.  Amii.  U7»  187.— (^)  Land  Ho.  Anit.  Append.  9.— (A)  But  a  f«a 
aiinp^  owner  may  extend  a  wharf  into  a  riFor  ao  af  he  does  not  thereby  iigure  the 
navigation  or  fishery ;  1835,  ch.  163. 

HTi>s'e  Case.— To  His  Excellency  Robert  Eden,  Esquire,  and  the  Honourable 
Daniel  Dufauiy  and  John  Morton  Joitian>  Esquires,  commisaiopers  for  the  sale  of  hii 
Lordship's  lands. 

Tbe  petition  of  Thomas  Hyde,  of  the  city  of  Annapolis,  humbly  sheweth.  That 
your  petitioner  is  seised  in  fee  of  a  lot  of  ground  on  the  south-east  side  of  Bishop 
■tieet,  and  at  the  head  of  the  Cove,  south-west  of  the  city,  which  said  lot  begins  at 
a  locust  poet  standing  upon  the  bank  by  the  said  Cove ;  and  nins  from  thence  south 
eighty  degrees,  west  ninety-nine  feet  to  another  locust  post ;  then  north  sixty  de- 
grees, west  two  hundred  and  seventy  feet  to  another  locust  post  at  the  end  of  the 
line  of  Bishop's  street ;  then  with  Bishop  street  north-east  one  hundred  and  forty- 
eight  feet  and  one-balf,  to  a  locust  post  of  Mr.  James  Carrol's  lot;  then  with  a 
straight  line  to  the  beginning. 

Your  petitioner  further  sheweth  to  your  Excellency  and  Honours,  that  your  peti- 
tioner's first  course  extends  the  whole  length  of  the  head  of  the  Cove,  and  nearly 
parallel  to  the  same;  and  that  originally  tbe  tide-water  flowed  up  to  his  said 
course;  though  now,  by  tbe  filling  up  of  the  Cove  ibr  the  purpose  of  a  tan-yard,  a 
considerable  piece  of  g^und  intervenes  between  your  petitioner's  first  course  and 
high  water  mark;  which  said  ground,  your  petitioner,  to  prevent  controversies 
bereaHer,  is  willing  to  purchase  of  his  lordship.  Your  petitioner  therefore  prays  a 
special  order  for  a  warrant  of  resurvey  of  the  said  lot  and  ground ;  and  that,  upon 
paying  a  reasonable  consideration  for  the  said  ground,  your  petitioner  may  have 
patent  for  the  same ;  and  your  petitioner  as  in  duty  bound  will  pray,  Slc. 

Id  Jfynl,  1771.— The  commissioners  for  the  sale  of  his  lordship's  maoon,  8bc. 
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It  is  admitted,  howeyer,  in  this  case,  that  the  strip  of  laod  in 
question  was  not  included  within  the  boundaries  of  the  tract  called 
Chiefs  Harbour,  of  which  John  SmUVs  lot  was  a  part ;  and,  that 
no  patent  had  been  granted  for  it  to  any  one ;  whence  it  is  clear, 
that,  as  it  might  have  been,  at  any  time,  made  the  subject  of  a 
distinct  grant ;  and  could  not  be  attached  to  any  other  tract,  as  an 
incident  or  appurtenant,  and  no  title  to  it  had  been  acquired  under 
the  act  allowing  owners  of  lots  to  extend  them  into  the  water,  it 
must  now  be  considered  as  the  property  pf  the  state,  (t) 
.  But  considering  the  bed  of  this  basin  as  being  property,  like  all 
the  other  lands  of  the  state,  which  are  covered  with  navigable 
water,  to  which  a  legal  title  might  have  been  acquired  by  any  one 
from  the  Land  Office,  subject  to  the  uses  of  navigation,  &c.;  or 
as  being  property,  a  title  to  portions  of  which  might  have  been 
Kquired  according  to  the  act  allowing  certain  lots  to  be  im- 
proved ;  (j)  yet  it  appears,  that  both  of  those  modes  of  acquiring 
title  to  it  were,  in  some  respects,  modified  by  a  subsequent  act  of 
Assembly,  by  which  it  is  declared,  that  the  port  wardens  should 
ascertain  the  course  of  the  channel ;  that  no  wharf  should  be  ex- 
tended into  the  basin,  so  as  to  divert  the  course  of  the  channel ; 
and  that  no  person  should  make  a  wharf  without  the  permission  of 
the  port  wardens ;  who  were  directed  to  prevent  any  obstroctioQ 
to  the  navigation,  and  to  keep  the  harbour  clear  for  the  use  of 


being  of  opinion,  that  they  are  not  empowered  to  dispose  of  anj  land  witUn  Hm 
city.    His  Excellency  the  OoTenor  was  pleased  to  signiiy,  that  if  Mr.  Hyde  woulft 
petition  His  Lordship,  he  would  forward  the  same ;  and*  In  the  interiin,  no  peiton 
whatever  could  claim  any  prior  titie  thereto. — M .  S. 


This  shews,  that  there  was  then  no  pre-emption  right  in  the  owner  of  any  tract 
to  any  vacancy  originally  existing,  or  afterwards  made,  not  aUuvion,  lying  betweeo 
such  ttact  and  the  tide ;  and  that  such  vacancy  was  considered  as  land  subject,  Uks 
any  other  land,  to  be  sold  in  the  Land  Office.  But  in  this  particular  case  it  was  not 
liable  to  be  so  taken  up  by  a  warrant  of  resurvey,  because,  as  appears  by  tbe  fol- 
lowing among  other  instructions  given  by  the  Board  of  Revenue  to  His  Lordsbipli 
agent  and  receiver-general,  the  taking  up  of  any  such  land  had  been  prohibited  by  a 
ruervt^  tbe  then  existence  of  which  must  have  been  the  cause  why  no  patent  could 
be  granted  to  Hyde. 

dOth  June,  1768. — *A  reserve  being  laid  on  all  vacant  land  that  now  is  or  shall 
or  may  be  hereafter  found  within  the  city  of  Annapolis  and  town  of  Baltimorv,  or 
wiUun  five  miles  round  the  said  city  and  town,  be  it  by  escbest  or  otherwise,  jrou 
are  not  to  do  any  act,  that  may  affect  these  lands,  without  particular  instractions 
from  His  Lordship  or  this  Board.'— Proce<(2tngs  of  the  Board  of  JS^nmiii^/oL 
book  tn  ike  Land  Office. 

(t)  1745,  ch.  9 ;  Harrison  v.  Sterett,  4  H.  &  McH.  510.— O'J  1745,  ch.  9. 
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Tesseb.  (k)  Whence  it  appears,  that  no  wharf  can  be  extended 
bejond  the  margin  of  the  channel,  eyen  with  the  consent  of  the 
|>ort  wardens.  And  these  port  wardens  haring,  as  directed  by 
this  law,  made  a  sunrej  designating  the  lines  of  the  channel,  that 
is  the  line,  now  commonly  called  the  port  warden's  line,  beyond 
which  no  improvements  can  be  made  into  the  basin* 

These  provisions  do  certainly  restrict  the  mode  of  acqaisition 
given  by  the  act  for  making  improvements;  (/)  and  assist  in 
giving  perpetuity  to  the  public  right  of  navigation  with  which  the 
soil  was  originally  encumbered,  by  requiring,  that  care  should  be 
taken  to  keep  it  always  free  from  obstruction.  This  last  act,  it  is 
therefore  evident,  cannot  be  so  construed  as  to  give  any  additional 
facilities  to  acquiring  title  to,  and  making  fast  land  of  any  portion 
of  the  bed  of  the  basin;  bat,  on  the  contrary,  as  directly  curtaiKog 
those  means  by  which  a  title  to,  and  the  use  of  it,  might  previously 
have  been  obtained.  The  port  wardens  could  give  to  no  one  a 
right  to  encroach  upon  the  basin  in  any  direction,  or  to  make  a 
wharf  where,  prior  to  the  passage  of  this  law,  he  had  no  such 
right ;  they  might  limit  and  control  the  then  existing  povrers  of 
individuals,  but  could  give  them  no  new  powers  or  rights  what- 
ever. This  is  the  view  which  has  long  since  been  taken  of  this 
law  by  the  courts  of  justice,  (m) 

Hence  it  is  manifest,  that  the  permission  given  by  the  port  war^ 
dens  to  John  Smith,  to  fill  up  and  build  a  wharf  on  eleven  feet  of 
Oay  street,  was  wholly  illegal  and  a  mere  nullity ;  and  as  to  the 
farther  encroachment  upon  Gay  street,  it  has  not  been  intimated, 
that  Smiih  and  others  had  even  a  pretext  or  shadow  of  legal 
authority  to  do  what  has  been  done  by  them. 

It  is  perfectly  clear,  from  the  proofs,  that  the  strip  of  land  in 
question  cannot,  in  any  way,  be  regarded  as  an  alluvion,  the  right 
to  which  would  accrue  to  the  owner  of  the  adjacent  land  to  which 
it  bad  fastened ;  (n)  but  having  been  made,  and  built  up,  as  a 

{k)  April,  17S8,  eb.  24, 8. 8  and  9 ;  175S,  eh.  27. -<0  1745.  eh.  9.--(m)  Hani- 
•on  9,  Sterett,  4  H.  8i  McH.  640 ;  Smith  v.  HoUiogsworth,  ante  881.— («)  Browne 
V.  Kennedy,  6  H.  St  J.  196 ;  Ridgely  v,  Johnson,  1  Bland,  S16,  note ;  The  Kii^  v. 
liOfd  Tarborottgh,  10  Com.  Law  Rep.  19;  Gifibrd  v.  Lord  Yarborough»  16  Com. 
Law  Rep.  4SS. 

Hammond  o.  Fom&MT.^lStt  iVoMiii6<r,  1810.«-&ltt»  CftaftecUor.— The  hear- 
ing of  the  eavetU  in  this  ease  came  on  in  the  Land  Office  on  the  16Ui,  when  the 
eo^ibftts  and  depoaitione  were  read,  and  the  case  was  argned  bj  counsel  on  each  side. 

On  eonndsFatioB*  the  ChaaeeUor  is  of  opinion,  that  the  cautd  oagfat  to  pnnU, 
and  tiiKt  the  defimdant  is  not  entitled  to  a  patent    It  does  not  appear*  however,  that 
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'wharf,  by  John  Smith  and  otbers,  on  laod  which  it  is  certain  did 
not  belong  to  them,  it  follows,  that  it  must,  like  all  auch  improye- 
ments  which  a  wrong  doer  puts  upon  the  land  of  another,  become 
the  property  of  him  to  whose  land  it  has  been  affixed.  So  that 
this  wharf  has  loog  since,  in  fact^  become  the  absolute  property  of 
the  state  to  whom  the  soil  upon  which  it  was  built  most  unques- 
tionably belonged. 

But  it  has  been  urged,  that  the  whole  of  this  strip  of  land  caQed 
Smith's  wharf,  is  a  public  wharf,  for  the  use  of  which  the  city  of 
Baltimore  has,  for  a  long  series  of  years,  charged  and  collected 
wharfage;  and,  therefore,  that  the  right  of  soil  in  it  has  been  ex- 
pressly vested  in  the  city  by  the  act  allowing  the  corporation  to 
charge  and  collect  wharfage ;  (o)  because  as  wharfage  was  theoidy 
benefit  which  could  be  derived  from  this  land,  the  act  which  gave 
that  sole  benefit,  virtually  and  necessarily  thereby  gave  an  absolute 
right  to  the  soil  itself.  And  further,  that  the  granting  of  a  pateat 
would  be  incompatible  with  the  rights  of  the  public  in  general,  if 
not  with  those  of  the  city  in  particular ;  and,  therefore,  it  qughtnot 
to  be  allowed  to  issue,  since  it  could  be  attended  with  no  good,  aiul 
would  inevitably  be  used  as  the  means  of  litigation  and  strife. 

In  England  the  subjects  which  may  be  granted  by  the  king  ase 
as  numerous  and  as  various  as  the  sorts  of  property,  and  the  kinds 
of  prerogatives  held  and  enjoyed  by  him ;  the  most  of  which  he 
may,  by  a  patent  under  the  great  seal,  grant  to  an  individual,  (p) 
But  here  no  department  or  branch  of  our  limited  goverimient  has 
been  entrusted  with  any  such  large  and  uncontrolled  power  of  mak- 
ing grants  to  individuals.  The  executive  has  been  prohibited  from 
exercising  any  such  prerogative ;  and  the  Legislature  have  only  so 
much  of  a  discretionary  power  delegated  to  them  as  will  enable 
them  to  act  withia  their  proper  sphere  for  the  public  good.    No 

the  gconnd  in  queatioa  is  connected  with  the  main  land  by  the  bar,  which  is  xefemd 
to  from  the  letter  N.  on  the  plot.  An  objection  might  be  made  firom  what  is  stited 
in  the  depositions,  and  marked  on  the  plot  as  to  the  coarse  of  the  fenj-boaf,  wWi 
goes  over  the  island,  if,  in  (hat  case,  it  can  be  so  called,  or  rather,  by  the  intiaecp 
tion  of  the  water,  makes  two  islands  of  the  land. 

But  the  question  is  taken  up  on  the  general  principle  of  its  being  an  island,  aad 
'  according  to  the  civil  law ;  and  according  to  the  decree  of  the  late  ChanceDor,  in 
the  case  of  Ridgely  r.  Johnson,  (1  Bland,  816,  note,)  it  is  considered  as  belongiiig 
to  the  eauaioTB,  as  owners  of  the  land  on  the  nearest  side,  who  appear  In  the  pait 
opposite  a  part  of  the  island  to  be  bounded  by  the  river. 
It  is  therefore  Mjudgtd,  Ordend,  and  Ihetnd,  that  the  cbmoI  be  luM  food.    • 
(0)  1827,  ch.  1S2,  8. 4;  The  Wharf  Case,  ante  861.— (p)  Bae.  Abr.  tit.  FNto- 
gative,  F.  « 
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patent  can  issue  from  the  Land  Offieci  but  according  to  its  settled 
rules  ;  or  for  any  thing  not  allowed  by  law  to  be  sold  there  accord- 
ing to  those  rules.  Nothing  can  be  sold  in  the  Land  OfBce,  but 
the  state's  right  of  soil  in  land,  and  the  improrements  affixed  thereto 
as  parcel  thereof.  The  title  of  the  state  of  which  it  there  makes 
sale,  is  only  in  such  land  as  had  never  before  been  granted  to  any 
one ;  or  where  an  individual  had  done  some  acts  towards  acquir- 
ing a  title  which  he  had  neglected  to  complete ;  or  where  the  com- 
plete title  which  had  been  granted,  had  faHen  back,  or  escheated 
for  want  of  an  heir  or  successor  of  the  original  grantee,  or  him  who 
claimed  under  him,  who  could  take  and  hold. 

Hence  it  is  always  distinctly  understood,  that  every  one  who  goes 
into  the  Land  Office,  with  an  intention  to  buy,  only  proposes  to 
purchase  of  the  state  its  title  to  lands  held  in  one  or  other  of  these 
modes ;  because  nothing  else  can  be  sold  there.  A  patent  from 
the  Land  Office  can  convey  nothing  else ;  it  cannot  give  to  the 
grantee  any  franchise  or  privilege  which  is  not  necessarily  and 
always  embraced  in  a  grant  of  the  legal  title  to  the  land  itself;  it 
cannot  give  to  the  grantee  a  mere  right  of  way ;  or  a  right  to  de- 
mand and  collect  toll  or  wharfage  any  where ;  because  such  things 
are  not,  and  cannot  be  sold  or  granted  in  the  Land  Office.  And, 
therefore,  no  question  concerning  any  right  to  demand  and  receive 
toll  or  wharfage  any  where  can  be  incidentally  heard  and  decided 
by  the  Chancellor  upon  a  caveat  in  the  Land  Office. 

But  if  land,  to  which  the  state  has  a  title,  is  in  any  way  incum- 
bered, such  incumbered  title  may  well  pass  by  a  patent  from  the 
Land  Office ;  and  the  grantee  will  take  and  hold,  subject  to  such 
incumbrance.  As  where  the  owner  in  fee,  after  having  leased  the 
land  for  years,  died  intestate  and  without  heirs ;  so  that  his  right 
escheated.  It  was  held^  that  the  grantee  from  the  state,  under  ah 
escheat  warrant,  could  only  take  subject  to  the  lease,  (q)  So,  too, 
where  the  land  had  been  mortgaged  before  the  title  reverted  to  the 
state,  (f)  And  where  the  state  had  granted  land  covered  with 
navigable  water ;  it  was  held,  that  the  grantee  could  only  take  sub- 
ject to  all  the  public  rights  of  navigation,  &c.,  which  he  could  not 
in  any  manner  obstruct  or  impair,  (s) 


p..  i 


(q)  Line's  Caie,  1 680.— At  a  council  b«ld  in  the  X^md  Office.— XW  Rtcorda,  Ub. 
B.  Cfil.  118v— (r)  Hix  0.  The  Attorney-General,  Hard.  17S;  1799,  cb.  79,  a.  t; 
MM,  ck.  9t^e)  Brown  v.  Keanedy*  5  H.  fc  J.  195 ;  BlundeU  v.  CattenOl,  7  Com. 
Law  R^.  IM. 

60  V.3 
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From  ^hich  it  necessarily  follows,  that  if  a  public  street  or  road 
passes  over  any  land  belonging  to  the  state,  the  patentee  of  such 
land  can  only  take  subject  to  such  right  of  way.  A  wharf,  in  a  public 
port,  is,  as  to  this  matter,  governed  by  the  same  general  principles 
of  law.  The  use  of  a  wharf,  like  that  of  a  road  or  a  navigable 
river,  may  belong  to  the  public,  or  it  may  be  held  entirely  separate 
irom  the  soil  itself,  upon  which  the  wharf  has  been  built.  And, 
consequently,  a  grant  of  the  state's  title  to  the  land  cannot,  in  any 
manner,  affect  a  pre-existing  right  to  the  use  of  the  wharf  any 
more  than  a  grant  of  the  bed  of  a  navigable  river,  or  of  the  land 
over  which  a  road  passes,  can  affect  the  previously  vested  usufruc- 
tuary interest  of  the  public,  or  of  any  individual,  (t) 

And,  therefore,  although  it  is  in  general  true,  that  it  is  enou^to 
prevent  the  issuing  of  a  patent,  for  the  caveator  to  shew  an  out- 
standing legal  title  any  where,  not  belonging  to  the  state ;  (u)  yet 
as  no  such  title  has  been  shewn  here,  I  am  clearly  of  opinion,  that 
a  patent  may  well  issue  for  this  strip  of  land ;  because  the  grantee 
can  only  take  it,  as  it  is,  subject  to  all  the  uses  with  which  it  may 
have  been  previously  charged. 

Whereupon  it  is  Decreed^  That  the  said  caveat  of  7%e  Mayor 
and  City  CfA/^ncH  of  Baltimore^  against  the  said  certificate  of /saoc 
McKim^  &c.,  be  and  the  same  is  hereby  set  aside  and  overruled 
with  costs,  to  be  taxed  by  the  register. 
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A  right  to  take  oat  a  warrant  of  resurvey  is  an  incident  only  of  a  Ugfd  tiUe  derived 
from  a  patent,  or  of  an  imperfect  legal  tiUe  under  a  certificate  compoonded  on.^ 
Where  the  holder  of  a  tract  of  land  by  a  legal  tiUe,  by  a  warrant  of  resurrey, 
in  some  contiguous  vacancy,  and  then  makes  sale  of  the  original  tract  by  its 
and  description,  as  the  vacancy  embraced  by  the  certificate,  under  the  warrant  of 
resurrey,  does  not  thereby  pass  to  the  purchaser,  he  cannot  obtain  a  patent  upon 
such  certificate  of  resuney. 

This  case  arose  in  the  Land  Office  on  a  petition  by  WUUam 
Hughletty  for  a  patent.  It  appeared,  that  ^aron  AJ^ordy  holding 
a  patent  for  a  tract_of,land  containing  three  hundred  and  sixty-five 
acres,  by  the  name  of  Allford^s  Fancy ^  had  obtained  a  warrant  of 


■       l»>  t      1  '■       -J    ■■■!> 


(0  Godtitle  o.  Alker,  1  Burr,  143.— (k)  Hammond  v.  Godman,  1  Blaad,  81B,  note. 
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resarvey,  by  which  he  incladed  ninety  acres  of  vacancy,  making  in 
the  whole  four  hundred  and  fifty-five  acres ;  which  tract,  in  the  cer- 
tificate of  resurvey,  is  called  Aarori^s  Addition.  Aaron  AUford 
fully  compounded  for  the  vacancy ;  and  afterwards  died  leaving  ati 
only  child,  Saraky  his  heir ;  who  married  Richard  Cooper j  and  had 
issue,  Ezekiel  Cooper  and  Sarah  Cooper.  After  which  Richard 
Cooper  and  wife  died ;  and  these  lands  descended  to  their  two 
children.  Sarah  Cooper  married  Charles  Buckmaster.  And  on 
(he  10th  of  January,  1824,  Ezekiel  Cooper  and  wife,  and  Charles 
Buckmaster  and  wife  conveyed  the  tract  called  Allford^s  Fancy y  by 
a  special  reference  to  the  patent  for  its  boundaries,  to  Henry  M. 
Goodwin^  who,  on  the  25th  of  July,  1825,  conveyed  the  same  tract, 
specially  describing  it,  to  William  Hughletty  the  petitioner,  who 
by  this,  his  petition,  prayed  for  a  patent  on.  the  certificate  for  Aaron^s 
Addition. 

bth  January^  1828. — Bland,  Chancellor,  (a) — It  is  clear,  that 
the  right  to  take  out  a  warrant  of  resurvey  for  the  purpose  of  in- 
cluding contiguous  vacancy  is  incident  to  every  legal  title  to  land. 
But  it  is  an  incidental  right  which  belongs  to  the  holder  of  the 
tegal^  not  of  the  equitable  title  to  the  estate.  If  Aaron  AUford  had 
bound  himself  to  convey  Allford^s  Fancy  to  the  petitioner ;  and 
had,  afterwards,  taken  advantage  of  his  being  the  mere  legal  holder 
to  obtain  the  contiguous  vacancy  to  the  tract  he  had  thus  sold ;  but 
for  some  peculiar  circumstances,  equity  would  compel  him  to  con- 
vey to  the  purchaser  all  the  land  he  had  thus  obtained  by  virtue  of 
the  right  incident  to  the  legal  title.  (6) 

Here,  however,  the  holder  of  the  perfect  legal  title  to  Allfori^s 
Fanct/y  by  virtue  of  the  certiBcate  returned  and  compounded  on, 
has  obtained  a  good,  but  imperfect  title  to  ninety  acres  as  an  addi- 
tion  to  that  tract.  In  some  respects  the  title  under  a  mere  certifi- 
eate  is  considered  as  equal  to  a  perfect  legal  title.  The  land,  thus 
held,  descends  as  realty  to  the  heirs  of  the  deceased  holder ;  and 
the  patent,  when  called  for,  issues  to  them  accordingly.  A  title  by 
certificate  is  not  a  mere  chattel  interest.  It  is  an  imperfect  legal 
title,  not  a  mere  equitable  interest ;  for,  when  the  patent  is  obtained, 
the  formal  legal  title  conveyed  by  it  relates  back  to  the  date  of  the 
certificate,  and  vests  the  legal  title  in  the  patentee,  by  relation, 
from  that  time.   A  right  to  Include  contiguous  vacancy  is  an  incident 


(a)  This  case  was,  by  an  oversight,  not  inserted  in  itn  proper  chronological  order. — 
(6)  Hoffman  v.  Johnson,  1  Bland,  108  ;  Cunningham  v.  Browning,  1  Bland,  825. 
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to  a  I^gal  title  only ;  but  when  a  certificate  of  sorvey  on  any  kind 
of  warrant  has  been  returned  and  compounded  on,  it  then  becomes^ 
so  far,  immediately  a  legal  title,  as  to  draw  to  itself  a  similar  inci- 
dental right  to  include  contiguous  yacancy.  So  that  the  vacancy, 
thus  surveyed  and  included,  becomes  a  part,  and  not  an  incident  of 
the  original  tract ;  and  it  is  no  longer  liable  to  be  affected,  or 
acquired  by  an  incidental  right  of  resurvey. 

The  holders  of  this  land,  who  claimed  by  descent  from  Aaron 
JlUford^  held  one  parcel  of  it  by  a  perfect,  and  the  other  by  an 
imperfect  legal  title.  And  being  thus  seised  and  possessed,  they 
distinctly  and  specially  conveyed  that  parcel  called  AUfor^s  Fancy^ 
for  which  they  had  a  perfect  legal  title,  and  no  more,  to  Goodman^ 
who  conveyed  the  same  tract  precisely  to  the  petitioner  Hughkti. 
In  which  conveyances  there  is  nothing,  that  in  any  manner  shews 
it  to  have  been  the  intention  of  Jlllford^s  heirs  to  convey  the 
vacancy  which  had  been  included  by  the  resurvey  called  Aaron's 
Addition.  HughUtt  is  the  purchaser  of  a  part  only  of  the  land 
held  by  the  heirs  of  Aaron  Allford;  and  consequently,  he  can  have 
no  claim  to  a.  patent  for  that  which  they  held  by  an  imperfect  legal 
title,  which  they  did  not  convey ;  and  which  was,  at  the  time  they 
conveyed,  in  no  manner  to  be  considered  as  an  incident  to  that 
which  they  actually  sold.  But  was,  in  fact,  a  part  of  the  whole 
number  of  acres  they  held,  a  portion  only  of  which  they  sold  ac- 
cording to  the  express  description  of  it  contained  in  their  deed. 
The  heirs  of  Acaron  Allford  alone,  or  those  claiming  under  them,  can 
have  a  right  to  complete  the  imperfect  legal  title  to  the  ninety  acres 
embraced  by  the  resurvey  called  AarorCs  Addition  by  a  patent  from 
the  state,  (c) 

Whereupon  it  is  Adjudged  and  Ordered^  that  the  said  petition  of 
WiUiam  HughUlt  be,  and  the  same  is  hereby  dismissed  with  costs. 

(€)  Cttnningham  o.  Browning,  1  Bland,  814. 
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The  origioal  copy  of  a  will  of  real  or  personal  eetate  when  proved  and  lodged  with 
the  Register  of  Wills  cannot  be  taken  from  his  possession,  except  under  special 
circumstances.— >The  documents  and  youcbers  upon  which  an  account  has  been 
passed  by  the  Oxphans  Court  form  no  part  of  its  records ;  and  therefore,  if  tbey 
have  been  lodged  with  the  Register  of  WUk  he  may  be  compelled,  by  a  tubpanm 
d»e€9  teatm,  to  produce  them. 

This  bill  was  filed  on  the  25th  of  August,  1818,  by  John  Ran- 
dall and  wife  against  Thomas  Hodges  and  others,  the  administrators 
of  Charles  D,  HodgeSj  deceased,  praying,  that  they  might  be  or- 
dered to  account  for  the  personal  estate  of  the  deceased ;  and  to 
pay  to  the  plaintiff  Eliza,  the  share  of  the  surplus  to  which  she 
was  entitled  as  one  of  the  next  of  kin  of  the  deceased.  The  de- 
fendants answered,  and  by  an  order  of  the  17th  of  June,  1831, 
Ae  case  was,  by  consent,  referred  to  Thomas  Culbreth  as  special 
auditor,  to  state  such  accounts  as  the  nature  of  the  case  might 
require. 

The  plaintiffs,  by  their  petition,  stated,  that,  in  the  investigation 
of  the  case  before  the  auditor,  it  had  become  necessary  to  have  all 
the  vouchers  and  other  papers,  filed  by  the  defendants,  as  adminis- 
trators of  the  intestate,  in  the  Orphans  Court  of  Prince  Georges 
county;  which  vouchers  and  papers  appear  to  have  been  filed 
there  for  safe  keeping  only ;  and  do  not  constitute  any  part  of  the 
records  of  that  court.  Whereupon  they  prayed  for  a  subpoena  duces 
tecum  to  Philemon  CheWj  the  Register  of  Wills  of  Prince  Georges, 
county,  commanding  him  to  bring  with  him  those  papers  before  the 
auditor. 

The  defendants  admitted,  that  they  had  no  cause  to  shew  against 
this  application,  and  a  subpcena  duces  tecum  was,  on  the  12th  of 
September,  1831,  ordered  accordbgly,  returnable  forthwith. 

The  Register  of  Wills  answered  on  oath,  that  the  judges  of  the 
Orphans  Court  of  Prince  Georges  county,  as  well  as  the  register, 
from  long  settled  practice  have  considered  all  such  papers  as  office 
papers,  filed  in  the  office  for  the  elucidation  of  all  settlements  of 
accounts  in  that  court ;  and  had  uniformly  refused  to  deliver  such 
papers,  even  to  an  administrator,  according  to  them  copies  only ; 
and  in  no  instance  recognizing  a  right  on  their  part  to  the  origi- 
nals ;  and  that  he,  the  respondent,  was  willing  to  furnish  attested 
copies  of  all  the  papers  required,  &c. 
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1st  February^  1832. — Bland,  Chancdhr. — This  matter  stand- 
ing ready  for  hearing,  and  having  been  submitted  by  the  plaintifPs 
solicitor  on  notes,  and  no  one  appearing  on  behalf  of  the  Register 
of  Wills,  the  proceedings  were  read  and  considered. 

It  may  be  well  to  observe,  that  upon  the  return  of  a  suipcma 
duces  tecum  the  party,  so  summoned,  may  in  court  object  to  pro- 
duce the  documents ;  yet,  if  the  objection  is  overruled,  the  court 
will  compel  the  production ;  (a)  it  therefore,  becomes  necessaiy  to 
consider  whether  the  cause  shewn  in  answer  to  the  subpcBna  can  be 
deemed  suiScient. 

It  is  evident,  as  well  from  the  pre-existing  judicial  institutions  as 
from  the  general  complexion  of  the  course  of  proceedings  in  the 
now  Orphans  Court,  that  those  tribunals  have  been  constituted 
after  the  manner,  and  are  regulated  by  the  principles  of  law  derived 
from  the  Ecclesiastical  Courts  of  England.  And  therefore,  we 
shall  be  more  likely  to  procure  light  and  help  from  the  course  of 
proceeding  in  those  English  courts,  than  from  any  other  source. 

The  question  here  presented,  is  whether  the  written  vouchers  or 
proofs  upon  which  an  account  has  been  settled  in  an  Orphans  Court 
can  be  considered  as  parts  of  the  records  or  proceedings  of  that 
court  ?  For  if  they  do,  then  it  is  clear,  that  the  register  or  keeper 
of  them  cannot  be  called  upon  to  bring  them  before  this  or  any 
other  court ;  because,  as  constituting  a  part  of  the  public  judicial 
records  of  the  state,  they  cannot  be  removed  from  the  place  where 
they  are  by  law  directed  to  be  kept ;  since  copies  of  all  such  records 
are  made  legal  evidence  for  every  purpose,  and  those  copies  may 
be  obtained  by  any  one  on  paying  the  legal  fees.  It  is  however, 
urged,  that  even  supposing  they  were  required  to  be  deposited  with 
the  Register  of  Wills  for  safe  keeping ;  yet  he  may  be  required  to 
bring  them  into  this  court,  upon  the  same  principle,  that,  in  Eng- 
land, the  Register  of  the  Ecclesiastical  Court  may  be  compelled  to 
produce  an  original  will. 

A  will  is  an  instrument  of  a  peculiar  character.  It  is  in  some 
respects  like  a  deed  of  gift,  by  which  the  title  to  property  is  passed 
from  one  to  another  without  any  valuable  consideration.  A  deed 
of  gift  takes  effect  in  the  life-time  of  all  concerned,  who  may  see  to 


(a)  Field  V.  Beaumont,  1  Swan.  209;  Ridgely  v.  Docsey.— Ordered,  that  a  nc^ 
poena  ducei  tecum  issue  when  applied  tor,— Proceedings  in  Chancery,  lib.  W.  K.  No, 
yfol.  97.— Beall  r.  Waggoner.— Sammobs  issued  to  P.  W.  Mm^  8c  C.  Coaaer  to 
produce  the  respective  agreements  between  plalntlif  and  dtffendant  Mged  in  tbeir 
hands  or  either  of  them.— CSftonccfy  Proceedingty  lib,  8.  H.  hit.  B.fol,  6. 
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its  proper  execution ;  but  a  will  can  only  commence  its  operation 
after  the  death  of  the  donor.  A  last  -will  is  an  instrument  whereby 
the  author  makes  a  disposition  of  his  property,  most  commonly) 
in  separate  parcels,  in  different  estates,  and  to  a  variety  of  persons, 
among  whom  there  are,  or  may  be,  mutual  or  conflicting  interests 
to  a  considerable  extent.  A  will  always  disposes  of  property, 
which,  upon  the  death  of  its  owner,  would  otherwise,  according  to 
its  nature,  be  carried  by  operation  of  law  in  different  directions. 
The  personalty,  which  is  the  primary  and  natural  fund  for  the  pay- 
ment of  debts,  would  be  placed  in  the  hands  of  an  administrator, 
who  is  considered  in  this  court  as  a  trustee  for  the  benefit  of  cre- 
ditors and  next  of  kin ;  and  the  realty  would  devolve  upon  the 
heirs.  The  will,  in  most  respects,  follows  these  different  kinds  of 
property,  as  if  it  were,  in  fact,  a  separate  and  distinct  deed  of  gift 
of  each.  The  same  solemnities  necessary  to  constitute  a  valid 
will  disposing  of  real  estate  are  not  required  to  one  which  disposes 
of  nothing  more  than  personal  property,  or  in  so  far  only  as  it  dis- 
poses of  personalty.  A  probate  of  such  an  instrument  which  is  effec- 
tual as  to  personalty  is  by  no  means  conclusive  as  to  the  realty ; 
and  the  tribunal  before  which  it  is  directed  to  be  brought  for  pro- 
bate, although  clothed  with  a  limited  power  as  to  personal  property 
has  no  sort  of  jurisdiction  in  relation  to  titles  to  real  estates. 

Hence,  although  a  will,  if  it  were  like  an  ordinary  deed  of  gift, 
which  conveyed  property  to  no  more  than  one  person,  might  with 
propriety  be  entrusted  to  the  custody  of  the  donee  alone ;  yet  it  is 
sufficiently  obvious,  from  the  various  and  rival  interests  which 
almost  always  arise  among  those  who  claim  under  a  will,  as  well 
as  between  them  and  the  representatives  of  the  deceased  as  on  his 
intestacy,  that  there  ought  to  be  some  legal  place  of  common  de- 
posit where  it  may  be  safely  kept  for  the  benefit  of  all  concerned ; 
and  that  there  should  also  be  some  mode  of  having  it  finally  and 
conclusively  authenticated  as  well  in  regard  to  the  real  as  the  per- 
sonal estate. 

In  England  it  is  the  duty  of  an  executor  to  have  the  will  proved 
before  the  Ecclesiastical  Court,  either  in  common  form,  by  his  own 
oath,  or  by  the  testimony  of  witnesses ;  in  case  its  validity  should 
be  disputed.  When  it  has  been  proved,  the  original  is  deposited  in 
the  registry,  and  a  copy  thereof  is  made  out  under  the  seal  of  the 
Qourt,  and  delivered  to  the  executor,  with  a  certificate  of  its  having 
been  so  proved,  all  which  together  is  usually  styled  the  probate,  (b) 

(6)  2  Blac.  Com.  608. 
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The  probate  by  witnesses  in  the  Ecclesiastical  Court  is  conclusire 
as  to  the  personal  estate ;  (c)  but  it  does  not  in  any  degree  autben* 
ticate  the  will  in  so  far  as  it  may  have  made  any  disposition  of  real 
estate ;  and^  consequently,  if  its  validity  be  questioned  as  to  that^ 
it  will  be  necessaiy  to  prove  it  as  fully  as  if  nothing  had  previously 
been  done.  It  is  a  privilege  of  the  heir  to  have  an  issue  devisaoit 
ifel  nan  to  try  the  validity  of  a  will ;  but  this  privilege  may  be 
rejected,  as  the  Chancellor  is  not  obliged,  in  any  case,  to  send  out 
an  issue,  (d) 

But  the  Ecclesiastical  Court  having  obtained  legal  possession  of 
the  will,  and  having  become  pledged  for  its  safety,  in  respect  to  the 
personal  estate,  of  which  it  had  made  some  disposition^  that  court 
cannot,  therefore,  allow  it  to  be  delivered  exclusively  into  the  hands 
of  any  one  who  may  claim  under  it,  lest  the  interests  of  others 
might  be  put  in  peril ;  and  yet,  as  regards  the  realty,  it  cannot  be 
legally  proved  unless  the  original  itself  be  brought  before  the  court 
and  jury,  who  alone  are  competent  to  determine  its  validity.  To 
remove  this  difficulty  and  to  prevent  injustice,  the  Court  of  Chan- 
cery has  assumed  a  jurisdiction,  upon  petition,  to  order  the  ori- 
ginal will  to  be  delivered  by  the  Register  of  the  Ecclesiastical 
Court  to  the  petitioner,  on  his  giving  bond  for  its  safe  return,  for 
the  purpose  of  its  being  brought  before  the  proper  tribunaJ ;  or 
even  sent  abroad  to  be  exhibited  to  witnesses  who  can  testify  re- 
specting it,  but  who  cannot  be  brought  before  the  court  to  whom 
the  question  of  its  authenticity  is  to  be  submitted,  {e) 

In  Maryland  also,  it  is  the  duty  of  the  executor  to  have  the  wiU 
proved ;  and,  for  that  purpose,  to  have  it  lodged  with  the  Register 
of  Wills  of  the  proper  county.  But  now,  as  under  the  Provincial 
government,  there  seems  to  have  been  but  one  form  of  probate, 
and  that  is,  by  the  oath  of  the  executor,  and  also  by  the  testimony 
of  witnesses ;  and  not  merely  in  the  one  or  the  other  of  those  forms 
as  in  England,  (f)  After  the  probate  has  been  thus  made  here, 
the  will  is  recorded ;  and  the  original  will  is,  in  all  cases,  held  kt 
safe  custody  by  the  register,  as  is  done  by  the  English  Ecclesias- 
tical Court.     This  practice  or  common  law  of  Maryland  by  whiek 


(c)  Toller  Executors,  77.— (d)  Tacker  v.  Sragtr,  6  Excb.  Rep.  49;  Attorney- 
General  V.  Burridge,  6  Exeb.  Rep.  SSS. — (f )  Frederick  e.  Ayoscombe,  1  Atk.  &T^ 
Hone  V.  Roach,  1  Dick.  S6 ;  8.  C.  2  8<ra]i.  991 ;  WllUaas  m  Fleyer,  A*k»  M»| 
JjtkM  t.  CtoafleM,  t  Bro.  C.  C.  Mt;  9Mcr  ».  Wade,  4  iM.  €.  C^Vtr^lHifaglMa 

r.  Payne,  6  Vea.  411 ;  Hodion  v, ,  6  Vea.  183 ;  Ford  ».  ■    ■    ,  6  Vea.  8«2.-^ 

(f)  Dep.  Com.  Guide,  72. 
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witti  ar«  required  to  be  reeorded,  has  been  recognized  and  iflrmed 
bj  positive  legislative  enactments,  (g)  But  it  appears,  that  iJkose 
originals  have  been  very  carelessly  preserved ;  for,  in  some  of  the 
counties  there  are  long  spaces  of  time  ix^ithin  "which,  under  the 
Provincial  government  and  since,  there  are  no  original  wills  to  be 
found ;  although  the  records  of  them  in  the  same  offices  are  in  a 
good  state  of  preservation. 

It  seems,  that  in  Scotland  and  in  Ireland  also,  the  original  will 
itself,  when  proved,  is  retained  in  the  office  of  the  court  in  whicb 
it  has  been  authenticated  in  regard  to  moveables ;  and,  therefore, 
if  the  same  will  makes  any  disposition  of  property  in  England,  it 
may  be  proved  in  the  Ecclesiastical  Court  there  by  producing  a 
copy  only.  (A) 

But  the  mere  copy  of  a  will  made  and  deposited  among  the  re- 
cords of  a  court  of  another  state  is  not  here  deemed  sufficient  to 
warrant  a  probate,  and  the  granting  of  letters  testamentary  upon 
it.  (f)    And,  although  it  is  declared  by  our  law,  that  the  Orphaoa 
Court  may  take  the  probate  or  cause  to  be  proved  any  last  will  or 
testament,  although  the  same  concern  the  title  of  lands ;  (y)  yet 
such  a  probate  has  been  held  to  be  no  more  than  prima  Jacie  tri* 
dence ;  and,  consequently,  if  the  validity  of  the  will  be  denied,  it 
must  be  regularly  established  here,  as  in  England,  according  to 
law.  (k)    It  would,  therefore,  seem  clearly  to  foUow,  that  here,  a« 
in  England,  if  it  became  necessary  to  establish  a  will  of  real  estate, 
that,  on  application,  this  court  would  lend  its  aid,  and  order  th# 
register,  if  the  original  will  were  then  in  his  keeping,  to  deliver 
it  to  the  applicant,  on  his  giving  bond  for  its  safe  return,  for  the 
purpose  of  having  its  validity  investigated  and  determined  upon  in' 
due  course  of  law ;  or,  considering  the  original  will  as  being  a 
part  of  Ae  public  records  of  the  state,  relief  might  be  had  by  a- 
special  legislative  enactment.  (/) 


(Sr)  17S8,  cb.  101,  sub  ch.  2,  and  sab  cb.  15,  s.  9 ;  Carroirs  Lessee  v.  Llewellio,  1 
H.  &  McH.  162 ;  Smitb's  Lessee  v.  Steele,  1  H.  fc  McH.  419 ;  Collins'  Lessee  v. 

Nicols,  1  H.  &  J.  400;  Hall  «.  Gittings,  S  H.  fc  J.  121 (A)  Toller  Exoev.  71 ; 

Robertson  on  Succession,  2S1. — (t)  Ratrie  «.  Wbeeler,  6  H.  &  J*  il4;  Aimstroi^  v.. 
Lear,  12  Wbeat.  169.~-(y)  1715,  cb.  39,  s.  2,  and  29.— (iir)  Carroirs  Lessee  ».  Lie- 
wellin,  1  H.  &  McH.  162 ;  Belt  v.  Belt,  I  H.  &  McH.  409;  Collins  o.  Elliott,  1  H. 
&  J.  1 )  Collins  V.  Nicols,  1 H.  &  J.  400 ;  Cbeney  v.  Watkins,  1  H.  &  J.  SSS ;  Mas- 
sey  0.  Massey,  4  H.  &  J.  142 ;  Darby  «.  Mayer.  10  Wheat.  465.— Since  affirmed  by 
laai,  cb.  816,  ••  1— passed  14tb  Marcii»  1S82. 

(I)  The  R^gMter  of  Wills  of  fialtimore  wuautborized  by  ai^pecial  act  of  Amoih-  , 
biy,  to  deliver  tbe  original  will  of  Robert  Boney,  deceasedi  to  his  hftiis»  to  eoaUe 

61    •         v.3 
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Fiom  this  brief  reyiew  of  the  law  in  relation  to  wilk,  it  is  evi^ 
dent,  that  none  of  those  cases  relied  on,  which  shew,  that  the 
Court  of  Chancery  has  undertaken  to  have  the  original  will  itself 
taken  from  the  custody  of  the  register  and  delivered  out  to  a  partj,. 
or  brought  before  the  court  for  the  purpose  of  investigation  and 
proof,  can  have  any  material  bearing  upon  the  matter  now  nndet 
consideration. 

It  may  not,  however,  be  amiss  to  observe,  that,  in  relation  to 
the  probate  and  custody  of  wills,  our  law  appears  to  stand  as  much 
in  need  of  amendment  as  that  of  England.  ^I  have  often  thought 
it  a  very  great  absurdity,'  says  Chancellor  Hardwicks,  Hhat  a  will 
which  consists  both  of  real  and  personal  estate,  notwithstanding  it 
has  been  set  aside  at  law  for  the  insanity  of  the  testator,  shall  still 
be  litigated  upon  paper  depositions  only  in  the  Ecclesiastical  Couit, 
because  they  have  a  jurisdiction  on  account  of  the  personal  estate 
disposed  of  by  it.  I  wish  gentlemen  of  abilities  woukl  take  this 
inconvenience  and  absurdity  into  their  consideration,  and  find  out 
a  proper  remedy  by  the  assistance  of  the  Legislature.  But,  as  the 
law  stands  at  present,  it  is  not  in  the  power  of  this  court  to  inter* 
pose,  so  as  to  stop  the  proceedings  in  the  Ecclesiastical  Court.'  (m) 
The  original  will  itself  should  in  all  cases,  be  committed  entirely 
to  the  safe  custody  of  the  Register  of  Wills,  as  a  part  of  the  doctt«> 
ments  of  his  office,  for  which  he  should  be  expressly  held  respon- 
sible; since  as  an  original  it  can  only  have  authenticity  from  its 
being  found  in  its  proper  place ;  (n)  it  should  be  required  to  be 
recorded ;  and  if  its  validity  should  be  drawn  in  question,  either  ad 
to  real  or  personal  estate,  an  issue  should  be  made  up,  to  which  all 
who  claim  under  it,  and  the  heirs,  should  be  made  parties,  to  be 
tried  in  the  county  court  of  the  county  where  the  original  was  kept ; 
and  it  should  be  the  duty  of  the  Register  of  Wills  to  attend  and 
have  it  with  him  at  the  trial.  The  original  will  should  only  be 
allowed  to  be  taken  from  the  office  on  its  being  shewn  to  be  neces- 
sary to  exhibit  it  to  a  witness  who  could  not  be  made  to  attend  at 
the  trial;  and,  in  such  case,  the  court  before  which  the  trial  was  to 

them  to  establish  their  title,  as  such,  to  lands  in  Ireland,  of  which  he  had  died  seised 
in  fee  simple. — 1S07»  ch.  12.  By  a  similar  act  the  Register  of  Wills  of  Woreeffter, 
was  anthorized  to  deliver  the  orignal  will  of  Joseph  Delastatius,  deceased,  for  the 
purpose  of  having  it  recorded  in  Accomack  county,  Virginia. — 1808,  ch.  89.  And  by 
m  special  act  the  Register  of  Wills  of  Charles  county  was  directed  to  transmit  the 
original  will  of  Daniel  of  St.  Thomas  Jenifer,  to  the  Court  of  Appeals,  to  be  there 
used  in  a  case  then  depending,  and  then  to  be  retumed.^-1822,  ch.  117. 
(m)  Montgomery  v.  Clark,  2  Atk.  879.— (n)  1  Stark.  Evid.  170. 


he  bad,  thimld  require  bond  with  surety  for  Ha  safety.  And  if  any 
wiB  ahoald  not  be  drawn  in  question  within  ten  years  after  it  had 
been  recorded,  it  should  be  deemed  altogether  valid  and  conclusive 
ZB  well  in  regard  to  the  real  as  to  the  personal  estate  of  which  it 
had  made  any  disposition.  (0) 

It  has  been  urged  that  there  is  nothing  to  be  found  in  all  our  ex- 
tensive and  detailed  legislative  enactments,  in  relation  to  the  ad- 
ministration of  the  estates  of  deceased  persons,  which  authorizes 
or  requires  such  papers  as  are  now  called  for  to  be  deposited  with 
the  Register  of  Wills ;  or  their  being  recorded  by  him,  much  less 
tbe  receiving  of  any  copies  of  them,  which  he  might  give  as  evi- 
dence in  any  way  whatever. 

In  England  neither  an  executor  nor  an  administrator  can  be  cited 
by  the  Ecclesiastical  Court,  ex  ojfficioy  to  account ;  nor  can  a  credi- 
tor who  calls  an  executor  or  administrator  to  account  before  that 
tribunal  be  allowed  to  controvert  the  account  and  put  him  to  the 
proof  of  its  statements.  But  a  legatee,  or  next  of  kin,  may  there 
eall  an  executor  or  administrator  to  account,  and  controvert  every 
item  of  the  account  rendered.  And  therefore  when  an  account  has 
been  so  passed  upon,  it  becomes  final  and  conclusive  between  the 
parties  to  it,  by  the  judgment  of  a  competent  and  proper  tribunal,  (p) 

Here  executors  and  administrators  are  required  to  account  within 
a  limited  time ;  and,  if  they  fail  to  do  so  voluntarily,  they  may  be 
eited  before  the  Orphans  Court  and  compelled  to  render  an  ac- 
count. The  adjusting  of  such  accounts  by  the  Orphans  Court 
appears  to  be,  in  most  respects,  a  part  of  its  merely  voluntary,  or 
ex  parte  jurisdiction ;  for  it  disposes  of  the  whole  matter  without 
opposition ;  and  it  has  not  been  clothed  with  the  power  to  entertain 
jurisdiction  of  a  suit  instituted  for  an  account  against  an  executor 
or  administrator,  at  the  instance  of  any  one  but  a  legatee,  or  next 


(o)  It  has  been  since  declared,  bjr  an  act  passed  on  the  14th  of  March,  1882,  that 
•veiy  wiU  of  which  probat  shaU  be  taken  by  any  Orphans  Court  sbaU  be  retained  in 
the  ofiUe  of  the  register,  and  not  deUvered  out  to  any  peiwn;  and  every  issue  of 
devitopit  vel  non  from  a  Court  of  Chancery  shaU  be  tried  in  the  county  of  the  office, 
at  irhkh  trial  the  said  wiU  may  be  adduced  in  evidence  under  the  care  of  the  re- 
gister* or  one  by  him  deputed,  under  a  wbpmut  duces  Ucttm,  issued  on  a  special  order 
of  the  court  holdings  such  trial ;  and  in  like  manner  such  will  may  be  produced  in 
evidence  on  the  trial  in  any  court  of  this  state,  of  any  issue  involving  the  said  will, 
and  requiring  its  production  In  the  opinion  of  said  court;  but  nothing  herein  eon- 
llaCbed  shall  authorize  the  keeping  said  will  out  of  ike  -care  and  custody  of  the  re> 
gister.— 1831,  ch.  S16,  s.  U. 

ip)  ToUerEzecut.  492,  495;  Canterbury  o.  Wills,  1  Salk.  815;  Greersidev.  Ben- 
son, 3  Atk.  258;  Anderson  v.  Fox,  2  Hen.  &  Mua.259. 
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of  Ida.  (f )  Wken  an  •wovtof  or  adauMitntor  paiaettis 
kefi)re  the  Orpbaas  Court,  for  the  parpoae  of  tohftatarilj  reBdeiiDg 
Uk  aeoount,  it  is  only  authorized  to  receive  and  pass  the  account 
in  a  particular  manner  and  upon  Touchers  of  a  specified  descriptioa^ 
The  inventory  including  all  chattels  real,  personal  property  and 
debtSi  due  to  the  deceased)  forms  the  aggregate  of  the  debts  or 
charges ;  and  the  payment  of  debts  and  expenses  as  shewn  by  tke 
Touchers  then  produced  form  the  sum  total  of  the  credits  for  wkiek 
he  prays  to  be  allowed.  After  the  account  is  thus  adjusted  and 
inished  it  is  recorded.  And  when  the  whole  estate  cannot  be 
finally  settled  by  one  account,  the  executor  or  administnlmr  is 
allowed  to  pass  a  first,  second,  &c.  accounts,  until  the  whole  is 
(SloBed.  (f) 

According  to  this  course  of  proceeding  in  the  settlement  of  the 
accounts  of  an  executor  or  administrator,  which  prevailed  under 
the  Provincial  government,  and  has  been  continued  ever  sinee^ 
when  the  specially  described  vouchers  or  documents,  fiK)m  which 
the  account  was  made,  have  been  allowed  by  the  couft ;  it  is  said 
to  be  proper  to  set  a  mark  on  them  denoting  the  allowance  and 
entry,  lest  they  should  happen  to  be  offered  a  second  time,  and  IIm 
estate  be  doubly  charged,  {s)  Whence  it  clearly  appears,  that 
although  the  account  itself  is  recorded^  yet  that  the  vouchers,  or 
the  proofs  from  which  it  has  been  framed  are  never  ia^Hmnded,  as 
in  England ;  (t)  or  retained  by  the  court  for  any  purpoae ;  aor  sse 
they  made  a  part  of  the  record,  or  considered  as  of  themselTes» 
like  an  original  will,  forming  a  portion  of  the  records  ov  proceed* 
ings  of  the  court;  since,  as  it  is  said  they  are  marked;  beoimae 
being  at  once  re-delivered  to  the  executor  or  administrator  they  may 
be  ofiered  a  second  time,  (u) 

-  These  testimonials  whereby  an  executor  or  administrator  sustains 
his  account  ought  not,  certainly,  to  be  allowed  a  higher  degree  of 
importance  than  similar  documents  brought  before  this  court  by 
litigating  parties*  When  books  and  papers  are  brought  into  thii 
court,  as  parts  of  the  necessary  evidence  in  a  case,  they  are,  duriog 
the  time  of  their  beiog  so  detained,  said  to  be  impounded ;  and 
therefore,  while  so  retained  here,  they  cannot  be  taken  from  the 

iq)  8  mac.  Com.  SS ;  17d8,  eh.  101,  f ub  ch.  15,  •.  lS.-.(r)  1798,  cb.  Ml,  rab  olu 
mi  Dep.  Com.  Guide,  48;  1881,  eh.  8U,  s.  4.— («)  Dap.  Com.  Q«i^,  89.<-</Jt 
HialiOD  9,  CotdeU,  8  Yeau  146.— («)  Bowjer  v.  Green,  6  Ezelu  Eep.  87. 
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ehiBecfj  ofioe  hj  a  mtipamm  dmees  leciMifitym  any  other  court,  (w) 
"But  At  partj  to  whom  they  belong  does  not  relinquish,  nor  can 
he  be  deprived  of  any  right  to  them  merely  by  their  being  shewn 
or  brought  here  as  evidenoe;  and  therefore  they  may,  sfler  the 
final  determination,  be  withdrawn  at  any  time,  on  appKcstion, 
almost  as  of  coarse  on  leaying  copies;  as  they  do  not  properiy 
fi>rm  any  part  of  the  pleadings  or  judicial  proceedings  of  the 
eoari.  (at) 

But  it  is  well  established,  that  the  account  itself,  which  has  been 
thus  settled  and  recorded  in  an  Orphans  Court,  is  not,  in  any 
fcspect  condusiYe,  either  in  fayour  of  or  against  the  executor  or 
adaHttiatraftor ;  and  dierefore,  it  is  of  the  greatest  importance  to 
himself,  that  he  should  be  permitted  to  retain  in  his  own  hands  all 
his  Touchers,  as  the  muniments  of  his  account,  in  case  it  should  be 
questioned  elsewhere,  or  he  should  be  oaUed  to  a  more  rigid  settle* 
inent  befsre  another  tribunal,  (y) 

I  am  therefore  of  opinion,  that  no  sufficient  cause  has  been 
shewn  why  the  papers  asked  for  should  not  be  produced ;  as  they 
oannot,  in  any  sense,  be  considered  as  a  part  of  those  public  re- 
cords, proceedings  or  documents  properly  belonging  to  the  office  of 
Register  of  Wills,  of  which  certified  copies  can  be  receired  as 
eridence. 

Wheseupon  it  is  Ordbred,  that  a  peremptory  iubpcma  duca  leoim 
issue  retomaUe  forthwith. 


(«>  UnnclMsttr  V.  Foorafer,  2  Vm.  449 ;  Rex  v.  Dixon,  8  Burr,  1S87 ;  Monii  9. 
Cnt^X  Yirg.  Cs.  49;  Umia  v.  Bod«alMiB,  1  Good.  Chan.  Rep.  14M. 

CoLBMoax  9.  Caxroll.— Bill,  iubpaM,^\Jpon  proof  of  service  last  court,  ordered 
attachment  unless  appearance. — Answer  filed. 

IM  July,  l72B.^Ordgred,  that  all  books,  papers  and  voncben  in  the  answer  r»- 
faftd  ta  be  Mlgaetfld  to  the  ordu  of  aiis  covt,  and  lodged  with  Um  rtglstiir  fer  the 
aomplainaaf  s  perusal ;  and  that  be  may  take  copies  thereof*  if  he  thinks  proper ;  aad 
the  originals  to  be  returned  to  the  defendant  within  ten  days  after  lodging  them. 
Ordered,  that  James  Carroll,  the  defendant,  pay  Mr.  Colemore's,  the  plaintiff's, 
eaarge  ibr  the  copy  of  these  books  he  lodged,  unless  he  shew  cause  to  the  eontiatj. 
Ckmuery  Pfoeedmg$,  Uk.J.  H,  No.  l,>bi.  98. 

Abinston  v.  Stosdaxt.— Bill  and  answer. 

December,  1729.— Orrf«r«d,  that  the  books  and  papers  referred  to  in  the  answer  be 
produced  this  court  in  order  to  be  lodged  with  the  register;  which  were  lodged 
•M^iDgly^Caaacffy  Proemiuige^  Ub,  J.  R.  No.  2,  JU.  9. 

(*)  Daven  v.  Daveis,  2  P.  Will.  410;  Hodson  v.  Warrington,  8  P.  Will.  SS; 
Owen  V.  Jones,  Anstr.  605;  Maccubbin  e.  Matthews,  2  Bland,  251.— (y)  Bcott  v. 
Doiaey,  I  H.  &  J.  231 ;  Spedden  v.  The  State,  8  M.  &  J.  261 ;  Gist  v,  Cockey,  7  H. 
It  J.  ]a9 ;  Owens  a.  CoOittson,  8  0. 8(  J.  87 ;  Anderson  v.  Fox,  2  Hen.  k  Mua.  209. 
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A  defendant  shewn  to  be  of  unsound  mind  may  have  a  gnardian  appointed  to 
attawer  ibr  him,  without  issuing  a  writ  d»  /imattco  inquinndo, 

A  decree  for  a  sale  of  the  realty,  in  a  creditor's  suit,  in  general  establishes  the  plain- 
tiff's claim,  and  the  insufficiency  of  the  personal  estate. — Where  a  creditor,  of 
any  kind,  comes  in  under  the  decree  he  is  bound  by  it ;  but  where  there  is  an  out- 
standing incumbrance,  the  surplus  will  not  be  paid  to  the  defendant  to  the  preja* 

.  dice  of  tlie  purchaser. — The  statute  of  limitations  cannot  t>e  put  in  by  any  ont 
who  has  nothing  to  protect  by  it ;  and  when  relied  on,  in  general  terms,  is  applied 
according  to  the  nature  of  the  claim ;  is  only  to  prevail  as  it  may  apply  to  the 
representative  of  the  personalty  or  the  realty ;  and  runs  up  to  the  time  of  filing  the 
▼oucher  of  ttte  claim. — It  enures  only  to  the  benefit  of  him  who  relies  on  it— fia 
effect  of  an  endorsement  of  payment  as  evidence  to  take  a  case  oat  of  the  stilnte. 
The  mode  of  effecting  a  distribution  where  there  are  conflicting  pleaa  of  the 
statute. — The  distinction  between  simple  contract  and  specialty  debts  in  genersi, 
and  as  regards  the  statute  of  limitations. 

An  abaolute  judgment  against  an  executor  or  administrator  oondnaivn  an  hftniw 
the  parties  to  it ;  but  not  so  as  between  such  creditor  and  the  heir ;  yet  the  heir 
may,  to  that  extent,  obtun  reimbursement  from  the  executor  or  administrator.— 
The  pertonal  estate  must  be  so  disposed  of  as  to  leave  no  superannuated  slave  a 
burthen  upon  it,  or  upon  the  public.— The  marshalling  of  aaaeta  in  what  csmi  it 
may  be  made  without  prejudice  to  the  creditor. — ^The  lien  of  a  judgment,  which 
has  been  suffered  to  lapse,  cannot  be  revived  so  as  to  overreach  any  then  existing 
or  intervening  lien. 

Thib  bill  was  filed  oa  the  18th  of  June,  1829,  by  JM  Post, 
AlHson  Post,  and  Waldron  B.  Post,  joint  traders  of  the  city  of 
New  York,  and  Henry  O.  Middletan,  of  Virginia,  against  Bmg^ 
min  B.  MackaU,  Edmund  Key  and  Margaret  his  wife,  Louts 
MackaU,  Rebecca  MackaU,  Chrietiana  MackcM,  and  Cbroltiie 
Mackall, 

The  bill  states,  that  the  plaintiffs  sue  as  well  for  themselves  as 
the  other  creditors  of  the  late  Benjamin  MackM,  who,  with  the 
defendant  Key,  was  indebted  to  the  plaintiff  Mddkton  by  seyenl 
single  bills  in  the  sum  of  $3,240,  which  single  bills  he  assigned  to 
the  other  plaintiffs  for  a  valuable  consideration;  that,  after  the 
death  of  the  late  Benjamin  MackaU,  suits  were  brought  on  them 
by  the  plaintiff"  Middleton  for  the  use  of  the  other  plaintiffs  against 
the  defendant  Benjamin  B.  Mackall  and  Richard  H.  MackaUj  the 
administrators  of  the  deceased,  and  the  defendant  Key  ;  that  JUcA* 
mrd  H.  Mackall  died ;  and  absolute  judgments  were  recovered 
against  the  administrators,  or  the  survivor  of  them,  for  principal, 
iBterests  and  costs,  the  whole  of  which  yet  remains  unpaid ;  that 
the  defendant  Key,  against  whom  also  judgments  were  obtained, 
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had  taken  Ike  benefit  of  the  insolFoit  law,  and  was  then  utterij 
insoWent ;  that  the  late  Benjamin  Mackall  died,  leayiog  a  consi- 
derable real  and  personal  estate;  and  these  defendants,  except 
Edmund  Key^  his  children  and  heirs  at  law ;  that  his  son  Richard 
H.  Mackall^  had  died  intestate  and  without  issue ;  that  the  defen- 
dant Benjamin  B.  Mackall  had  become  a  lunatic ;  in  consequence 
of  which  the  administration  granted  to  him  had  been  revoked,  and 
administration  de  bonis  non  had  been  granted  to  the  defendant 
Lome  Mackali ;  and  that  the  personal  estate  of  the  intestate  was 
wholly  insufficient  to  pay  his  debts.  Whereupon  the  bill  prayed, 
that  the  real  estate  might  be  sold  for  the  payment  of  the  debts  oC 
the  intestate,  &c. 

The  plaintifis  by  their  petition,  filed  on  the  26th  of  June,  1829, 
stated,  that  the  defendant  Benjamin  B,  Mackall  had  been  returned 
summoned;  that,  as  alleged  in  their  bill,  he  was  proved,  by  the 
annexed  certificates  of  the  attending  physician  of  the  Hospital  at 
Baltimore,  in  which  he  was  then  confined,  to  be  a  lunatic ;  but 
that  no  commission  of  lunacy  had  ever  been  issued  against  him. 
Whereiq>on  they  prayed,  that  a  guardian  migHt  be  appointed  to 
appear  and  answer  for  him,  &c. 

26M  JttfM,  1829. — Bland,  Chancellor, — This  petition  having 
been  submitted,  the  proceedings  were  read  and  considered. 

The  bill  alleges,  that  one  of  the  heirs^  Ber^amin  J3.  MackaUj  is 
a  luaatio,  and  prays  a  subpana  against  all  the  heirs,  in  the  usual 
form,  to  appear,  'the  said  Benjamin  B*  Mackall  by  guardian  to  be 
appointed  in  his  behalf  to  answer,'  &c.  It  is  not  alleged,  and  it 
is  admitted,  that  Benjamin  B.  Mackall  has  not  been  regularly 
found  and  declared  to  be  a  lunatic. 

A  subpcma  was  issued  against  him  to  which  the  sheriff  has  re- 
turned, 'summoned,  see  certificate ;'  which  certificate  annexed  to 
the  writ  is  in  these  words.  'This  is  to  certify,  that  Mr.  Benjamin 
MackaU^  has  been  resident  in  the  Mar}'land  Hospital  for  the  last 
ten  months,  and  is  still  there ;  and,  during  that  period,  has  been 
of  unsound  mind  and  incapable  of  the  management  of  himself  and 
his  affairs. — John  P.  Mackenzie^  attending  physician. — 22d  June, 
J  829.' 

At  law  it  is  clear,  that  the  lunacy  of  the  defendant  affords  him 
no  exemption  from  arrest  in  civil  cases ;  nor  can  he  be  discharged 
without  bail,  in  any  case  where,  if  sane,  he  might  be  held  to  spe- 
cial bail,  (a)    And  it  appears  to  be  understood,  that  a  lunatic  de- 

(a)  Stael  v.  Alan,  2  fios.  &  Pul.  862 ;  PiUop  v.  Sexton,  8  Boi.  h  Pal.  SSO. 
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ftftdant  to  Chaocery  must  be  serred  with  proGess,  or  snmoioiied  ui 
like  matiner  as  if  be  were  sane,  (ft)    But  the  committee,  or  legally 
appointed  trustee  of  such  lunatic,  if  he  has  one,  who  is  not  inte* 
tested  in  the  case,  is  always  appointed,  as  of  course,  his  guardian  ad 
litem.     If  the  committee  be  adversely  interested,  or  the  lunatic  has 
&o  committee,  then  the  court  will,  on  application,  appoint  a  guardian 
to  answer  for  him.  (c)    The  awarding  of  a  commission  of  lunacy 
18  not  an  absolute  matter  of  right,  but  rests  in  the  sound  discretion 
i>{  the  Chancellor.     It  may  be  withheld  where  no  good  is  likely  to 
result  from  it.     In  this  instance,  the  expense  of  the  commission 
could  only  be  paid  out  of  the  fund,  already,  peihaps,  exceedingly 
deficient,  which  should  be  appropriated  altogether  to  the  benefit  of 
the  creditors  of  the  deceased ;  in  which,  and  in  many  similar  cases, 
because  of  the  poverty  of  the  lunatic,  as  well  as  with  a  view  to  his 
proper  personal  treatment,  the  court  will  act  upon  the  fact  of  his 
being  actually  in  a  condition  of  mental  incapacity  as  fully  as  if  he 
had  been  found  t<)  be  non  compos  meniis  by  a  regular  inquisition,  (d) 
Hence  where  the  court  is  satisfied,  as  in  this  instance,  by  a  cer- 
tificate of  the  attending  physician  of  the  hospital  in  which  thelana* 
tic  has  been  placed,  or  by  such  other  proof  as  the  nature  of  tha 
case  will  admit,  that  the  intellectual  infirmity  of  the  defendant  is 
such,  arising  from  madness,  age,  or  any  other  cause,  as  to  render 
him  unable  to  manage  his  own  affairs,  on  application  a  guardian  iid 
litem  may  be  appointed  for  him,  and  charged  to  defend  the  suit  oa 
bis  behalf,  (e)     So  on  the  other  hand,  that  the  rights  of  such  an 


(b)  Carew  «.  Johnston,  2  Scbo.  &  Lefr.  292.— (e)  2  Mad.  Aft.  888;  Mitf.  Plaa* 

104 ;  Snell  v,  Hyatt,  Dick.  287 ;  Lloyd  v. ,  Dick.  460.— (cI)  Sherwood  «.  8«i- 

denon,  19  Ves.  289 ;  Ex  parte  Tomlinson,  1  Yes.  k,  Bea.  57;  firodie  v.  Barry,  2 
Ves.  &  Bea.  86 ;  Ex  parU  Evelyn,  7  Cond.  Cha.  Rep.  282 ;  Exeter  v,  Waid,  7  Cond. 
Clia.Bep.266;  Rebecca  Owings'case,  1  Bland,  290;  Colegate  D.  Owin^*  caw, 
1  Bland,  872.—ln  the  matter  of  Ann  Oliver,  29  Com.  Law  Rq>.  186  ^t)  MittPlM* 
14)4;  Leving  ».  Caverly,  Prec.  Cban.  229;  Sheldon  v,  Aland,  8  P.  Will.  Ill,  n.; 
Wilion  o.  Grace,  14  Ves.  172 ;  Barrett  v,  Tickell,  4  Cond.  Cha.  Rep.  70;  Howlett ». 
Wilbraham,  6  Mad.  428;  Carew  v.  Johnston,  2  Scho.  &  Lefr.  292. 

WoBTviKOToir  V.  CkAi>]pocK.«-BiU  for  a  coBveyanoe  in  specilie  ptifimtiiMef 
the  agreement  of  the  deceased  ancestor  of  the  defendants.  Subptma  iasved  and  i«- 
tumed  summoned.  A  writ  de  idioia  mquirendo  issued  to  enquire  into  the  idiocy  of  tbe 
defendant  Eleanor  Worthington.  Inquisition  taken  and  returned  finding  her  an  idiot, 
which  being  confirmed,  John  Craddock  was  appointed  ber  commfttee,  raqidrad  t» 
give  bond,  kc.  Whoenpon  John  Craddock  and  Benjamin  Nicholson  wera  appoiBtsd 
a  committee  for  the  idiot,  to  take  her  answer  and  defend  the  suit  in  her  belialf. 

October,  1784. — Decreed^  that  a  conveyance  be  made  as  prayed ;  and  that  a  day  be 
given  to  ttie  infants  to  shew  cause  on  their  coming  of  age  as  usual.  But  there  waa 
no m«vatie&  aa  to  tfaa  idiot.— Ctoi«siiy  Pr9€H4imge, m.  Ii0.%,j9l. lU,  896,  Wl, 
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hnbecfle  person,  who  has  institnted  a  suit,  may  be  taken  care  of. 
Mid  that  he  may  be  enaUed  to  perfonn  a  duty,  his  solicitor  maybe 
directed  to  sustain  and  prosecute  the  suit  for  bis  benefit ;  or  a  guar- 
dfain  may  be  appointed  for  the  special  purpose  of  executing  the  act 
required,  according  to  the  nature  of  the  case,  (f) 

Whereupon  it  is  Orderedy  that  Louis  Mackall  be  and  he  is  here- 
by appointed  guardian  of  the  defendant  Benjamin  B.  MackaUy  to 
make  answer  to  the  said  bill  of  complaint  in  his  behalf,  and  in  all 
respects  to  defend  and  protect  his  interests  in  this  suit. 


On  the  27tb  of  April,  1830,  the  lunatic  defendant  answered  by 
his  guardian.  The  other  defendants  put  in  their  answers,  in  which 
they  all  admitted  the  claims  of  the  plaintift ;  that  the  personal 
estate  of  the  deceased  was  insufficient  to  pay  his  debts ;  and  con- 
sented, tfiat  a  decree  should  pass  as  prayed. 

4Jth  May^  1830. — ^Bland,  Clumcellor. — Decreedy  that  the  real 
estate  of  Bevijamin  Mackally  deceased,  be  sold ;  Aat  John  Johnson 
and  Thwnas  S.  Jllexander  be  appointed  trustees  to  make  the  sale, 
&c. ;  the  terms  of  which  shall  be,  one-third  of  the  purchase  money 
to  be  paid  in  six  months,  one  other  third  in  twelve  months,  and  the 
residue  io  eighteen  months  from  the  day  of  sale ;  with  interest  from 
the  day  of  sale,  &c.  That  notice  be  given  to  the  creditors  of  the 
deceased  to  file  the  vouchers  of  their  claims  within  four  months 
ffotn  the  day  of  sale.  And  that  tihe  defendant  Louis  MackaUj  the 
administnitor  de  bonis  non  of  the  deceased,  account,  &c.;  which 
account  the  auditor  is  directed  to  state  from  the  evidence  now  in 
the  ease,  and  such  other  evidence  as  may  be  produced  before  him 
by  either  party,  on  giving  the  usual  notice,  &c. 


After  which  the  trostees  reported  that  they  had  given  notice  to 
the  creditors ;  and  had  made  sales  of  the  real  estate  of  the  deceased 
on  the  26th  of  July,  1830,  to  the  amount  of  $10,275  92 ;  which 
were  finally  ratified  on  the  20th  of  November,  1830. 

On  the  10th  of  February,  1831,  the  plaintiffs  filed  their  bill  in 
the  nature  of  a  supplemental  bill  against  Christiana  MackaUj  the 
widow  of  Binjamin  MaekaUy  deceased,  in  which  they  state,  that 
in  pofsoanee  of  the  decree  of  the  4th  of  May,  1830,  and  the  no- 
tice to  creditors,  The  President^  Directors  and  Company  of  the 


(f)  1  Fonb.  Eq.  64;  Donegal's  case,  2  Ves.  408;  Wartnabj  v,  Wartnaby,  4 
Cond.  Cha.  Rep.  173 ;  Colegate  D.  Owings'  case,  1  Bland,  372. 

62  V.3 


40%  P0S7  9,  MAGKALL. 

Bank  of  the  United  States^  amongst  other  creditors,  filed  their 
claims  in  this  court,  one  of  which  is  secured  by  a  mortgage  of  tk 
real  estate  of  the  deceased,  which  had  been  sold  by  the  trustees, 
which  mortgage  was  executed  by  the  deceased ;  and  to  wluch  there 
is  a  release  of  all  the  right  of  dower  of  CSmsiiana  MackoU^  the 
now  widow  of  the  deceased ;  that  they,  the  plaiatifis,  with  all  the 
other  creditors  of  the  deceased,  are  entitled  to  the  benefit  of  the 
mortgage,  so  as  to  haye  the  same,  and  especially  the  dower  right, 
applied  to  the  discharge  of  the  mortgage  debt  in  exoneration  of  the 
other  estates  of  the  deceased ;  and  to  have  and  use  the  name  of 
the  Bank  for  that  purpose ;  that  before  the  passing  of  the  decree 
of  the  4th  of  May,  1830,  in  this  case,  by  a  proceeding  in  Prince 
Georges  County  Court,  a  part  of  that  real  estate  of  the  deceased, 
mentioned  in  the  proceedings,  had  been  assigned  to  this  defendant, 
Christiana^  as  her  dower,  upon  which  she  had  entered,  and  was 
then  in  possession,  receiviog  the  rents  and  profits  to  her  own  use; 
and  that  as  the  decree  of  the  4th  of  May  had  only  been  obtaiiied 
against  the  heirs  at  law  of  the  deceased,  it  would  not  bind  the 
right  of  this  defendant.  Whereupon  they  prBjtdj  that  the  land 
which  had  been  assigned  to  the  widow  for  her  dower  might  be 
si^ld,  &c* 

The  auditor,  on  the  2d  of  March,  1831,  reported,  that  he  had 
mMe  a  statement  of  the  claims  of  creditors  numbered  firom  one  to 
thirty <>three,  together  with  two  statements  marked  A.  and  B.  of  die 
asccount  of  Louis  Mackall^  the  administrator  ds  bmd$  non  of  die 
deceased.  The  auditor,  in  this  report  among  other  things^  ^^J^y 
the  claim  of  The  Bank  of  the  United  Shies j  maiked  No.  ,4,  is  se- 
cured by  a  deed  of  trust  to  Richard  Smithy  dated  10th  October, 
1821,  of  the  real  estate  of  the  deceased,  and  the  negroes  therein 
mentioned ;  this  claim  is  proved  in  the  usual  manner,  and  will  be 
allowed  as  a  lien  of  that  date.  The  claim  of  the  same  Bank,  No. 
5,  is  stated  in  the  affidavit  to  be  secured  by  a  conveyance  of  certaia 
negroes  to  Richard  Stnithy  dated  the  12tfa  of  January,  1831,  of 
which  there  is  no  proof.  The  only  evidences  of  the  claiaia  of  the 
sakne  Bank^  marked  No.  6  and  7,  are  short  copies  of  judgments 
against  the  administrator  of  the  deceased,  which  are  not  proved  jn 
the  usual  manner.  The  claim  of  the  same  Banky  No.  8,  is  as  ae* 
count  which  makes  the  deceased  debtor  to  it  as  assignee  of  the 
Bank  of  Columbia  for  the  amount  of  sundry  notes  due  at  his  death. 
For  which  notes,  it  is  alleged,  on  the  death  of  Benjamin  MackaUy 
Benjamin  B.  MackaUy  his  son,  gave  his  note,  dated  25th  Septem* 
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fc«r,  I8SS,  for  $4,006,  endorsed  by  Christiana  Maekall,  LofAs 
MmekaUj  Rebecca  Mackall^  and  Christiana  Mackallj  these  being 
tile  widow  and  all  tbe  heirs  of  Benjamin  MackaU  competent  to 
flign,  which  was  reduced  to  principal  $4,000,  and  interest  there- 
on paid  to  5th  of  August,  1826 ;  oq  which  day  the  note  became 
due,  and  has  been  lying  under  protest  erer  since.  It  is  also  stated, 
that  this  debt  is  secured  by  a  deed  of  trust  on  three  and  seven- 
eighths  acres  in  Georgetown,  executed  subsequent  to  that  given  to 
secure  claim  No.  4.  This  claim,  No.  8,  is  not  proved  in  the  usual 
nanner. 

*  The  auditor  fbrtfaer  says,  that  the  claims  No.  9,  10,  13,  13,  14, 
16,  18,  19,  20,  21,  23,  24,  25,  26  and  28,  are  evidenced  by  short 
copies  of  judgments  recovered  against  tbe  deceased  administrator^ 
and  should  be  allowed  as  against  the  personal  estate ;  but  they  are 
BOt  proved  as  against  the  real  estate.  Claim  No.  29,  is  also  ad-^ 
nritt^  by  the  administrator,  but  is  not  proved  as  against  the  real 
estate.  The  proof  of  claim  No.  11,  is  a  short  copy  of  a  judgment ; 
iharge  Biecoe  and  George  W»  Biscoe  v.  John  P.  Or^njield,  which 
is  entered  •  for  the  use  of  Robert  W.  BomCj  with  the  affidavit  of 
said  Bowie  in  the  usual  form.  It  is  stated  that  this  judgment  was 
superseded  by  Edmund  Key  and  the  deceased  ;  that  a  scire  facias 
was  issued  and  judgment  recovered  against  the  principal  and  his 
sureties.  The  auditor  thinks  a  short  copy  of  the  last  judgment 
should  be  produced  with  the  affidavits  of  the  original  creditors  and 
the  assignee ;  and  proof  of  the  insolvency  of  the  original  debts. 
The  insolvency  of  Key  is  established  by  the  pleadings  in  this  case. 
'  The  auditor  further  says,  that  the  claim  No.  27,  is  on  the  bond 
of  Edmund  Key  and  the  deceased.  The  insolvency  of  Edmund 
Key  is  supposed  to  be  established  by  the  pleadings. .  The  claim 
No«  30  is  not  proved.  And  upon  the  circumstances  stated  by  the 
claimant  himself,  the  auditor  thinks  it  cannot  be  proved  as  a  claim 
Ugainst  the  estate  of  the  deceased.  Edmund  Key^  the  claimant, 
statesr,  that  he  held  a  judgment  against  a  certain  William  Thorn* 
tonj  which  he  assigned  to  Benjamin  B.  MackaU,  administrator  6f 
the  deceased,  to  pay  certain  endorsements  of  Benjamin  MackaU  fer 
him.  He  afterwards  agreed,  that  Louis  MackaUj  the  administrator 
de  bonis  non^  might  apply  the  sum  of  $400,  part  of  the  proceeds  of 
the  judgment,  to  the  payment  of  a  claim  of  The  Bank  of  the  United 
States  against  the  deceased ;  and  he  therefore  claims  to  be  substi- 
tuted in  -the  place  of  the  Bank^  and  to  be  considered  as  a  preferred 
eHBdHor  to  Ae  amount  of  that  payment.    .The  plaintiff's  claims 
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No.  1,  2,  and  3,  which  are  stated  to  the  amount  of  |4,696  72  wtt 
on  the  joint  and  several  obligations  of  the  deceased  and  Edmmmd 
Key,  who  is  responsible  for  the  moiety  thereof.  And  claim  No*  6, 
is  agaiost  the  deceased  as  an  endorser  for  Edmund  Xey,  and  is 
stated  to  amount  of  $1,469  51.  And  claim  No.  27,  is  against 
the  deceased  as  surety  on  a  bond  which  is  stated  to  aooiint  of 
$6,099  61.  The  auditor  thinks,  that  the  amount  of  the  claim  No* 
30|  if  established,  should  be  retained  to  answer  any  sum  whiek 
may  be  recovered  against  the  deceased's  estate  on  account  of  olakss 
No.  6,  and  No.  27,  or  the  moiety  of  claims  No.  1,  2,  and  3,  for 
which  the  defendant  Edmund  Key  is  liable.  The  defendant  Ed- 
mund Key  J  by  letter  to  the  auditor,  has  also  advanced  a  dum,  oa 
behalf  of  his  wife  Margaret  J.  Key^  for  the  value  of  certain  negrocsi 
her  separate  property,  which  were  sold  by  Benijamin  B*  MadoaUj 
the  former  adminbtrator,  and  applied  to  the  use  of  the  estate  of  tbe 
deceased.  No  proof  has  been  offered  to  sustain  the  ckim ;  nor 
any  data  from  which  the  auditor  could  state  th^  probable  amount* 
The  auditor  proposes  when  the  proper  materials  are  funushed  (o 
state  the  claim  as  No.  31.  And  lastly,  that  claim  No*  33,  is  not 
proved  in  the  usual  manner. 

The  auditor  further  says,  that  no  proof  had  been  foraiahed  to 
him  of  the  assets  in  the  hands  of  Benjamin  B.  MaekaUt  sorviviBf 
administrator,  from  which  he  could  state  an  account.  The  defen- 
dant Louis  Mackally  the  administrator  de  bonis  fum,  has  fifed  oer* 
tain  papers  from  which  the  auditor  has  stated  an  account  A*;  aook 
as  he  supposes  would  be  desired  by  him*  But  to  the  items  of  thsift 
account  No.  1,  2, 3, 4,  5, 6,  7  and  8,  the  auditor  objects ;  because, 
they  are  for  moneys  paid  by  the  administrator  in  full  of  jodgnents 
recovered  by  creditors  of  the  deceased  against  the  adminiatntor, 
as  he  understands ;  whereas  the  personal  estate  appears  to  be  d^ 
cient,  and  therefore  dividends  only  of  said  claims  sbonld  bo  al- 
lowed. No.  10,  and  11,  are  for  payments  made  to  TheBankqfiie 
United  States  on  account  of  its  claims*  As  the  payments  are  less 
in  amount  than  the  dividends  which  may  be  allotted  to  the  Bank 
on  its  claims,  they  ought  to  be  allowed.  But  it  doeo  not  diatincdy 
appear,  that  credits  have  been  allowed  to  it  for  thoae  paTments. 
There  is  no  evidence  of  the  payment  of  the  sum  of  $16,  and  $76, 
for  officer's  fees  in  1824,  and  1829;  and  the  auditor  is  unable  to 
determine,  from  the  papers  before  him,  whether  the  allowance  of 
$124  97  to  be  retained  for  officer's  fees,  yet  due,  is  cocreot  Then 
is  no  proof,  that  the  negroes  for  whom  an  allowance  is  cUimed,  lo^ 
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aalMat  of  #1,005,  were  mortgaged  to  J%e  Bank  of  the  Untied  States^ 
at  19  tlkged*  They  hare  not  been  taken  ont  of  the  possession  of 
the  adminiatrator ;  and  the  auditor  thinks  they  should  be  accounted 
for  by  him,  as  a  part  of  the  personal  estate  of  the  intestate,  leav- 
ing the  Bank  to  prove  its  claim  as  it  may  think  proper.  The  com- 
misaion  aUowed  is  supposed  to  be  correct,  as  the  act  of  1798  limits 
the  allowfmce  to  ten  per  cent,  on  the  amount  of  the  inventory.  This 
aocmmt  A.  is  also  supposed  to  be  erroneous,  as  no  interest  is 
aUowed  on  the  amount  of  the  estate  in  the  hands  of  the  adminis- 
trator. The  auditor  has  therefore,  stated  an  account  B.  from  which 
the  aforesaid  objectionable  items  are  excluded.  The  commission 
is  allowed  on  the  amount  of  the  inventory,  and  interest  charged 
from  fifteen  months  after  the  date  of  the  letters  of  administration. 
To  this  report,  the  plaintiffi,  whose  claims  are  No.  1 ,  2,  and  3, 
dtt  tlie  same  day  filed  the  following  exceptions.  They  except  to 
claim  No.  4;  because  the  sapie  is  secured  by  a  deed  of  trust  from 
the  debtor  to  Richard  SmUh  of  certain  real  estate  in  the  District  of 
Colombia,  where  the  claimant  is  situated  or  resident ;  and  which 
is  Aot  liable  for  the  claims  of  the  complainants  and  other  general 
creditors;  and  the  complainants  insist,  that  the  said  creditors 
should  enferee  it  in  tiie  name  of  said  creditor,  or  that  the  said 
seourity  should  be  assigned  for  their  benefit  before  any  part  of  the 
fond,  created  in  this  cause,  should  be  applied  to  payment  of  3aid 
claim.  They  exoept  to  claim  No.  6 ;  because  it  is  barred  by  limi- 
tations ;  and  because  an  absolute  judgment  was  recovered,  on  the 
same  cause  of  action,  against  Benjamin  B.  Mackall  and  Richard 
H.  MaekaU  ;  and  the  said  judgment  is  evidence,  that  the  personal 
estate  in  the  hands  of  the  said  administrators  was  sufficient  to  pay 
said  elaim ;  and  therefore,  bars  the  said  claim  as  against  the  real 
estate,  and  the  personal  estate  in  the  hands  of  the  administrator  de 
bonis  nan*  They  except  to  claims  No.  6  and  7 ;  because  they  are 
not  proved  in  the  usual  manner;  and  also  for  the  same  reasons 
stated  in  their  exceptions  to  claim  No.  5.  They  except  to  claim 
No.  8;  because  it  is  not  proved  in  the  usual  manner ;  because  it  is 
baned  by  limitations ;  because  it  was  satbfied  by  the  notes  of  Ben^ 
jamimB,  MackaUj  fcc.  which  is  stated  and  mentioned  in  said  claim ; 
and  because  it  is  admitted,  that  the  said  daim  is  secured  by  a  deed 
of  trust  of  real  estate  in  the  District  of  Columbia,  where  the  claim- 
ant resides  or  is  situated ;  and  the  said  real  estate  should  be  first 
applied  to  the  payment  of  said  claim  in  exoneration  of  the  fund 
raised  in  this  CMwe.    They  except  to  claim  No.  27 ;  because  thcf 
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said  Bergamin  Mackallj  deceased,  was  surety  on  a  bond  for  Arf» 
fmmd  Key,  which  bond  was  given  for  the  purchase  money  of  a  tract 
of  land  in  Prince  Georges  county ;  and  that  the  said  land  is  ample 
security  for  said  debt,  and  should  be  applied  to  its  paynent  in 
relief  of  the  estate  of  the  deceased  party. 

The  Bunk  of  the  United  States,  on  the  27th  of  March,  1831,  as 
claimants  No.  4,  5,  6,  7,  and  8,  also  filed  exceptions  to  this  report 
of  the  auditor.     To  the  plaintiffs'  claims  No.  1,  2,  and  3,  for  that 
there  is  not  legal  evidence  to  support  said  claims ;  and  that  tke 
same  are  barred  by  the  statute  of  limitations.     To  claim  No.  9 ;  for 
that  the  voucher  in  support  of  said  claim  is  not  legal  evidence 
thereof  in  this  suit ;  and  also,  for  that  the  same  is  barred  by  the  sta- 
tute of  limitations.     To  claims  No.  10,  II,  12,  13, 14,  16, 17, 18, 
19,  21,  22, 23,  24, 26,  27,  29,  30,  32,  and  33 ;  for  that  there  is  no 
legal  proof  in  support  of  either  of  said  claims ;  and  that  ea<^  of 
them  is  barred  by  the  statute  of  limitations.     To  all  the  before 
mentioned  claims,  they  object,  that  judgments  against  the  admi- 
nistrators of  the  deceased  are  no  evidence  in  a  suit  instituted  for 
the  sale  of  the  real  estate ;  and  that  the  original  vouchers,  or  legal 
evidence  of  its  existence,  if  there  be  any,  not  being  exhibited  witbm 
the  time  prescribed  by  law ;  and  that  the  same  are  barred  by  the 
Statute  of  limitations.     These  exceptants  moreover  insist  upon  the 
right  to  urge  these  objections  as  well  against  the  claims  of  the 
complainants,  as  of  the  other  claimants ;  because  these  exceptants 
were  not  made  parties  to  the  bill,  and  had  no  opportunity  of  con- 
testing the  same  before  the  decree ;  and  because,  if  said  claims 
were  allowed,  although  the  original  defendants  to  the  suit  may  not 
be  injured  thereby,  and  therefore  had  no  motive  for  insisting  on  the 
objedtions  herein  before  stated ;  yet  the  fund  for  the  payment  of  the 
bona  fide  claims  of  this  exceptant  would  be  greatly  diminished, 
and  rendered  insufficient  to  pay  what  is  due. 

The  plaintiffs,  by  their  petition,  stated,  that  among  others  of  the 
creditors  of  the  deceased,  The  Bank  of  the  United  Stated  had  iied 
sundry  claims  for  moneys  due  to  it  at  its  office  of  Discount  aad 
Deposite  at  Washington  in  the  District  of  Columbia ;  and  allq^ed, 
that  one  or  more  of  the  said  claims  are  secured  by  a  conveyance 
of  a  part,  or  the  whole  of  said  real  estate,  made  by  the  deceased 
to  a  certain  Richard  Smith,  cashier  of  said  Bank,  in  trust  for  its 
use ;  and  they  submit,  that  the  said  lien  shall  be  respected  in  all 
tfie  proceedings  in  this  case.  That  the  Baiik,  by  filing  its  daion, 
has  become  a  party  to  this  case ;  but,  as  the  trustee  AlcAofd  Smiik 
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ii  ix>  party  to  this  case,  there  may  be  some  doubt,  wfaetker  the 
trastees  under  the  decree  of  the  4th  of  May,  1830,  can  conTejr 
g«od  titles  to  the  purchasers  from  them.  Whereupon,  the  plain- 
tifi  pniye(},.that  the  Bank  might  be  required  to  procure  its  trustee 
Smiih^  to  convey  the  real  estate  so  held  in  trust  by  him,  to  the 
tmstees  appointed  by  the  decree  in  this  case,  in  order,  that  they 
might  convey  good  legal  titles  to  the  purchasers,  &c. 

8d  Morchf  1831. — Blakd,  Chancellor. — It  is  a  well  settled 
principle,  in.  relation  to  creditors'  bills,  that  where  a  creditor  come» 
in  after  the  institution  of  the  suit,  by  filing  the  Toucher  of  his  claim 
Of  otherwise,  be  and  all  who  have  an  interest  in  the  claim,  either 
as:tru8tee,  or  astui  que  truiij  do  thereby,  to  the  full  extent  of  tkciff 
rei^>ective  interests,  as  ezpfessed  by  such  voucher,  become  parties 
to  ibt  suit,  and  are  bound  accordingly  by  the  decree  in  favour  of 
the  purchasers  under  it ;  and  also  as  regards  all  others  who  wcse 
originaUy  or  may  afterwards  be  considered  as  parties  to  the  suit,  (g) 
It  is  trae,  that  in  cases  of  this  kind,  where  mortgagees,  or  other 
like  incumbrancers,  are  not  made  parties,  or  do  not  come  in,  they 
are  untouched  by  the  decree ;  but  if  they  once  come  in  and  con* 
sent  to  the  sale,  or  claim  under  the  decree  they  are  bound  by  it.  (h) 
But,  in  general,  for  the  protection  of  purchasers,  the  surplus  of  the 
proceeds  of  the  sale  will  not  be  paid  to  the  mortgagor,  his  inherit 
tor,  or  a  defendant,  where  it  is  shewn,  that  there  are  outstanding 
incumbrancers  who  have  not  come  in,  or  been  made  parties  to  the 
suit;  and  the  sale  has  not  been  made  subject  to  such  incum* 
bnnccB.  (t)  Hence  it  would  be  wholly  unnecessary  and  improper 
to  order  a  conveyance,  as  prayed  by  this  petition. 

Whereupon  it  is  Ordered^  that  the  said  petition  be  and  the  same 
is  hereby  dismissed  with  coets. 


The  defendant  Christiana  Mackall^  not  having  answered  the  bill 
filed  on  the  10th  of  February,  an  interlocutory  decree  was  passed 
against  her  according  to  the  act  of  Assembly ;  (j)  and  a  commis^ 
0ion  was  issued  and  returned,  but  without  any  testimony.  Wherie* 
upon  it  was  Decttedj  on  the  S4th  of  March,  1831,  that  the  trustees 
appoiinted  by  the  decree  of  the  4th  of  May,  1830,  make  sale  of  the 
jt^  eatate,  clear  of  all  claim  of  this  defendant  Chridiana  MackaU 


{g)  Mitf.  Plea.  249 ;  Hammond  v,  Hammond,  2  Bland,  349,  388.— (A)  Eenebel  v. 
8enltoti,  IS  Vai.  870 ;  Hammond  v.  Hammond,  2  Bland,  SS8. — (<)  St.  Antonio  v. 
JMv^,  12  Qttd.  Cha.  iUp.  n%.^(j)  ISSS,  ch.  161,  a.  1. 


4n  POST  9.  MACKALL. 

fiir  dower  as  widow  of  the  late  BeigmMn  MacktM.  AflM  vMkk 
the  trustees  reported,  that  they  had,  on  the  15di  of  Ootober,  18SI, 
sold  all  those  parts  of  the  real  estate  which  had  be«i  assigned  to 
her  for  her  dower ;  whidi  sales  were  finally  ratified  on  the  90th  ot 
January,  1832. 

10th  JVovcmier,  1831.^^Blavd,  Guinedl^. — On  motios  it  ia 
Orderedy  that  the  report  of  the  auditor,  together  with  all  the  or^ 
captions  thereto ;  and  also  ail  the  oligections  to  the  claims  of  the 
enditors,  stand  for  hearing  on  the  S5th  day  of  Jannaty  next ;  and 
thai  the  parties  and  creditors  be  and  they  are  hereby  authorised  to 
take  testimony  in  relation  to  the  said  report  and  claims  of  ciedilofS 
therein  mentioned,  before  any  justice  of  the  peace,  on  giving  thrae 
days  notice  as  usual ;  Pravidedy  that  the  said  testimony  be  taken 
and  filed  in  the  Chanceiy  Office,  on  or  before  the  t»th  day  of 
January  next  But  to  avoid  unnecessary  delay  and  tronUe;  and 
at  the  same  time  to  ensure  an  effectual  investigation  of  the  merits 
of  each  subject  of  litigation,  it  is  to  be  undentood,  that  the  notice 
of  the  taking  of  testimony  required  to  be  given,  must  be  to  the 
creditor  against  whose  claim  the  testimony  proposed  to  be  taken 
is  to  be  directed ;  and  if  the  testimony  is  proposed  to  be  taken  by 
a  creditor  in  support  of  his  daim,  then  he  must  give  notice  to  the 
defendants  in  the  case  or  their  solicitor;  or  to  two  or  uKire  credi* 
tars  or  their  solicitors. 


The  auditor,  on  the  24th  of  January,  1832,  made  a  fimtfier 
report,  in  which  he  says,  that  he  had  examined  four  additioMl 
claims,  lately  filed  in  this  case,  and  stated  them  as  No.  34, 36,  36 
and  37 ;  that  the  claim  No.  34,  is  a  single  bill  of  the  adaainiatrator 
de  bonis  nonj  of  the  deceased ;  and  is  therefore  admitted  as  agaiost 
the  personal  estate ;  that  the  claim  No.  37  is  on  a  bond  esxecnted 
by  Edmund  Key^  JlquUa  jBeott,  and  the  deceased,  with  a  condi- 
tion, that  Key  should  prosecute  an  appeal  from  a  judgaaent  reco* 
vered  against  him  by  the  obligees.  A  short  copy  of  a  judgmeat 
against  the  administmtor  de  bams  nauj  on  this  bond,  is  also  filed, 
which  proves  the  daim  as  against  the  personal  estate.  But,  ia 
order  to  prove  it  as  against  the  real  estate,  the  auditor  thinks  sosM 
evidence  must  be  ctferod  as  to  the  determination  of  the  appeal ; 
and  that  only  one-half  of  the  claim  ought  to  be  allowed,  unless  it 
is  proved,  that  ^quUa  BeaU  is  insolvent. 
.  After  which  the  plaintiflb,  on  the  35th  of  January,  1833,  filed 
the  foUowtng  additional  exceptions ;  in  which  tiiey  insist  upon  their 
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exceptions  heretofore  filed  against  the  olaiiDS  of  The  Bank  of  tk^ 
Vnittd  SUUti.  And  also  except  to  lo  mucli  of  the  audiloi's 
report  as  ia  anj  maimer  conflicts  urith  their  aforesaid  exceptional 
Thejr  except  to  the  auditor's  account  A*  between  the  administratoff 
de  bonis  nan^  and  the  estate  of  the  deceased,  for  all  and  irtaj  the 
reasons  which  are  set  forth  and  assigned  as  objections  to  said  ac* 
count  in  the  auditor's  report ;  except,  that  objection  of  the  auditof 
against  the  allowance  for  $l,005t  for  the  value  of  negroes  mort^ 
gaged)  the  mortgage  having  been  produced  and  admitted*  They 
ako  except  to  so  much  of  the  accounts  A*  and  B.  of  the  adminis- 
trator dg  bonis  non^  as  stated  by  the  auditor,  as  make  aUowencea 
to  him  for  moneys  paid  for  county  taxes ;  for  county  taxes  remain** 
ing  due,  and  for  the  future  support  of  the  negroes. 

The  creditors  of  the  deceased,  seported  by  the  auditor  as  claim* 
antB  No.  9, 10, 13, 13, 14, 15, 16, 17,  21, 33  and  34,  at  the  same 
time,  prayed  leave  to  insist  upon  all  the  exceptions  taken  by  the 
plaintifib  to  the  reports  of  the  auditor,  and  to  have  the  same  benefit 
thereof  as  if  they  were  again  specially  repeated.  And,  on  the 
same  day,  7%s  Bank  of  ths  United  SUiUs  excepted  to  all  four  of 
the  claims  stated  by  the  auditor  in  this  his  last  report ;  because 
tbey  are  barred  by  the  statute  of  limitations ;  because  No.  34  is 
founded  on  a  single  bill  by  the  administrator  ds  bonis  non^  and 
can  be  no  evidence  of  a  claim  against  the  deceased ;  and  beeause 
there  is  no  evidence  to  support  claim  No.  37. 

Instead  of  taking  testimony  under  the  order  of  the  10th  of  No- 
Yember,  die  parties,  by  agreements  filed,  made  what  they  deemed 
sufficient  admissions  of  the  authenticity  of  the  vouchers  of  some  of 
the  contested  claims,  so  as  to  bring  the  case  before  the  court 

14IA  Febnsaryj  1833. — Blahd,  Chmeellor. — This  case  standing 
ready  for  hearing  and  further  directions  on  the  several  reports  of 
the  auditor,  and  the  exceptions  thereto,  and  the  solicitors  of  the 
parties  having  been  heard,  the  proceedings  were  read  and  con* 
sidered. 

The  court  is  now  called  on  to  have  the  assets  of  this  deceased 
debtor  so  distributed  as  to  produce  the  greatest  amount  of  satisfac- 
tion to  his  several  creditors ;  all  of  whose  claims  hare  been  either 
expressly  admitted,  or  left  unopposed  by  his  legal  representatives. 
But  some  of  these  creditors,  by  relying  on  the  statute  of  limitations 
and  other  exceptions  against  their  rival  and  c6-credit<NnB,  have  en- 
deavoured to  protect  their  own  satisfaction  from  being  lessened,  by 
an  application  of  any  part  of  the  assets  to  the  discharge  of  the 
63  y.3 
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claims  to  which  they  have  thus^  objected.  Some  others  of  these 
creditors  have  obtained  absolute  judgments  against  the  adminis* 
trators  of  the  deceased  debtor,  which,  it  is  insisted,  should  be 
treated  as  a  complete  exoneration  of  his  real  estate;  others  of 
them  have  specific  liens  on  the  property  from  which  the  proceeds 
now  to  be  distributed  have  been  raised ;  and  one  of  them  hoUs  a 
lien,  as  a  security  for  its  debt,  on  land  lying  beyond  the  jurisdic* 
tion  of  this  court;  thus  altogether  presenting  a  compleziiy  of  con- 
fficting  interests  and  equities  of  unusual  occurrencCr 

According  to  the  mode  of  proceeding  under  a  creditor's  hiB,  each 
creditor  is  allowed  to  come  in  wiihout  any  other  formality  IhaA^  the 
mere  filing  of  the  voucher  of  his  claim ;  and  to  be  thcnetforwavd 
considered  as  a  party  to  the  suit,  (k)  If  the  statute  of  Itmitationsy 
as  in  this  instance,  be  relied  on,  in  general  terms,  as  against  any 
daims,  that  period  qf  limitation  must  be  understood  as  hayu»g  beea 
intended  to  be  insisted  on,  which  is  properly  appUcable  to  the  na- 
ture of  the  claim ;  as  where  it  is  founded  on  a  mortgage  of  the 
realty  twenty  years,  if  on  a  judgment  or  specialty  twelve  years^ 
and  if  on  a  simple  contract  three  years  must  be  considoed  as  the 
bar  relied  on.  If  the  statute  of  limitations  be  relied  on  generally 
by  a  creditor  against  the  claim  of  a  co-creditor,  it  can  be  allowed  te 
prevail  only  in  so  far  as  it  is  applicable  to  the  representative  hoUing 
the  real  or  personal  estate  of  the  deceased  who  it  is  proposed  to 
charge  in  respect  of  such  assets ;  as  where  the  claim  was  merely  a 
simple  contract  debt  due  from  the  deceased,  upon  which  a  judg- 
ment had  been  recovered  against,  or  a  promise  of  payment  m»de  by 
the  executor  or  administrator,  the  claim  could  not  be  barred  as  such 
against  the  executor  or  administrator ;  because  of  such  judgment 
or  promise;  but  as  that  cannot  bind  the  heir  or  devisee,  the  claim 
will  not  be  allowed  against  him  if  barred  as  a  mere  simple  contract 
debt.  The  day  of  filing  the  voucher  of  the  claim  is,  as  to  it,  the 
date  on  which  the  suit  for  its  recovery  was  instituted ;  and  up  tfr 
which  the  statute  of  limitations,  if  relied,  is  allowed  to  run.  (i) 
All  objections  to  claims,  thus  coming  in  under  the  decree,  are  re- 
ceived in  the  shape,  most  usuaUy,  of  exceptions  made,  as  in  thift 
instance,  upon  which  the  court  l6oka  only  at  the  true  nature  and 
eabstance  of  the  objeotion. 

But  it  has  been  laid  down,  that  if  a  creditor  has  obtained  an  ab- 


Xk)  Hammond  v.  flmmmond,  2  Bland,  865.— (0  Welih  v.  Stewart,  2  BJand,  4r- 
Semdilt  v.  HaaUason,  2  Cond.  Cha.  Rap.  19S. 
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solute  judgment  against  the  executor  or  administrator,  although  it    :    '^  v  ^  .  .   ^ 
must  be  deemed  conclusiye  of  a  sufficiency  of  personal  assets,  as     ^ 
between  the  creditor  and  the  executor  or  administrator;  yet  it  ^     c^ 

shall  not  be  so  held  as  between  the  creditor  and  the  heir  or  deyisee,  -  <  ' 
so  as  to  exonerate  the  real  estate ;  but  that  an  insufficiency  of  the 
personalty  may  be  shewn  by  the  creditor  for  the  purpose  of  letting 
himself  in  upon  the  realty,  (m)  And  it  has  also  been  laid  down, 
that  a  plea  of  the  statute  of  limitations  shall  only  enure  to  the 
benefit  of  him  who  pleads  it  under  a  creditor's  bill ;  and  conse- 
quently, in  this  case,  where  the  statute  of  limitations  can  be  sus- 
tained as  a  bar  to  any  claim,  it  can  only  be  allowed  so  to  operate 
as  to  exclude  them  from  coming  in  conffict  with,  or  receiving  any 
thing  to  the  prejudice  of  the  claim  of  him  by  whom  the  statute  of 
limitations  was  pleaded,  (n) 

(«)  The  SUte  v.  Cqz»  2  H.  &  O.  879;  Iglehvt  v.  Tbe  State,  2  G.  fc  J.  24S; 
Gaither  t.  Welch,  8  G.  &  J.  269;  EUicott  v.  Welch,  2  Bland,  247. 

(n)  McCo&MiCK  V.  Gibson.— This  bill  was  filed,  on  the  19th  of  Januaiy,  1824, 
hj  Jaaaes  McGormick,  jr.,  against  Fayette  Gibson,  Edward  R.  Gibson,  Nancy  Gib* 
son,  Rebeeca  Gibson,  Thomas  P.  Bennett  and  Haniet-his  wife,  Joseph  W.  lUy** 
nolds  and  Ann  his  wife,  James  Tilton  and  Frances  his  wife,  Clara  Tiilon,  Nebe- 
miah  Tilton,  Eigby  Hopkins,  John  W.  Blake,  Edward  Lloyd,  and  the  President, 
Directors  and  Company  of  the  Farmers'  Bank  of  Maryland. 

Tiie  object  of  the  bill  was  to  have  the  real  estate  of  Jacob  Gibson,  deeeued,  sold* 
becaose  of  the  insufficiency  of  his  personal  estate,  for  the  payment  of  the  amount 
theiiT  due  on  a  promissory  note  given  by  him  for  $2,500,  which  had,  by  soTeral  en* 
dorsements,  passed  into  the  hands  of  the  plaintiff.  On  the  10th  of  November,  1S24« 
the  defendant  James  Tilton,  put  in  his  answer.  On  the  27th  of  September,  1824» 
tiM^efendant  Edward  Lloyd,  filed  bit  answer.  On  the  12th  of  October,  1824,  Hm 
Bank  made  answer,  stating  its  defence ;  and  shewing,  that  it  held,  as  a  security  fiw 
its  claim,  a  mortgage  given  by  the  deceased,  of  bis  tract  of  land  called  Marengo ;  but 
the  deed  of  mortgage  contained  no  relinquishment  of  the  right  of  dower  of  the  wife 
of  the  grantor ;  nor  any  personal  covenant  (or  the  payment  of  the  money. 

On  the  4th  of  February,  1828^  the  deiendants  Bennett  and  wife,  filed  their  aiitww* 
in  which,  among  other  things,  they  say,  *that  they  have  always  well  hoped  and  be* 
Keyed,  that  the  personal  estate  of  the  said  Jacob  Gibson,  together  with  the  proceeds  of 
the  sales  of  the  property  by  him  devised  to  be  sold,  and  the  rents  and  profits  of  Ifae 
seal  estate,  as  directed  by  the  last  will  and  testament  of  the  said  Jacob  Gibson,  to  bs 
npplied  towards  the  payment  of  his  debts,  would  have  been  amply  sufficient  to  di8« 
charge  the  same,  and  all  expenses  of  administration,  had  the  administration  thereof 
been  conducted  according  to  the  intentions  of  the  said  Jacob  Gibson  as  expressed  in 
his  eaid  will;  but  these  defendants  allege  and  say,  that  the  said  personal  estate  of 
the  said  Jacob  Gibson,  or  the  greater  part  thereof,  was  retained  and  not  sold  till 
nearly  two  years  after  his  death,  and  thereby  a  considerable  loss  was  incurred  by  the 
estate ;  that  the  real  estate  retained  by  the  executor  was  greatly  mismanaged  by  him, 
and  the  profits  thereby  considerably  diminished;  that  the  land  purehaaed  firaoi 
Samuel  Y.  Garey  and  wife,  which  was  ordered  to  be  conveyed  to  Henry  Grace,  in 
ease  he  would  pay  the  price  or  purchase  mooej  contracted  by  him  to  be  paid  to  the 
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WiA  a  recolkction  of  theie  ettaUiflbed  piincipka,  it  wiK  ht 
necessary  to  take  a  general  survey  of  these  claiois,  in  order  to  nor 
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tiid  J»eob  OibioD,  fin*  tiM  tane,  was  iold  by  the  exeeatora  to  ether  ptnooe  at 
e  much  less  price,  and  was  denied  to  the  laid  Henry  Gnce,  aa  theae  dafradaofti 
have  beea  informed,  although  he  otfeied  to  pay  for  the  same  the  price  he  had  con- 
tracted to  give,  by  which  meena  a  loaa  of  upwarda  of  five  hundred  dolkra  waa  in- 
caired,  and  that  the  said  execalor  baa  eltogether  ondtted  to  chei)g<e  hfanaelf  witb  the 
proceeds  of  the  sale  of  said  land.  That  the  suit  between  the  said  Jacob  Gibeon  Md 
Jamea  Tilton,  jun.,  respecting  certain  negroes  of  considerable  value  was  given  ap 
by  the  said  executor  Edward  R.  Oibaon,  and  not  proeecuted  by  him ;  that  $2,068  SI 
worth  of  pFoperty,  which  was  appraised,  was  never  sold ;  but  alleged  by  the  eseca- 
ter  afMiaid,  to  have  been  either  loat»  warn  out*  used  ia  the  iaauly,  or  not  worth 
beiag  sold ;  that  the  said  executor  received  aa  allowance  of  tea  |isr  csn<.foeimissien 
on  |21,97a  47,  the  amount  of  the  personal  assets  returned  by  him,  instead  of  six  par 
€Sii<.  commission,  as  was  the  wish  of  the  said  Jacob  Gibson ;  that  the  said  executor 
also  charged  the  eatate  for  expensee  incurred  by  him  ia  makiag  craps  of  wiieaaaad 
Indian  com,  fcc.  in  the  years  1818,  and  1819,  amounting  to  the  aum  of  fld^Sdl  M, 
the  eoormoua  aum  of  $6,618  67,  and  was  allowed  ttie  same.* 

Oa  the  16th  of  July,  1886,  the  defendants  Fayette  Gibson  and  Blako,  filed  Iksir 
answers ;  the  non-tesideat  defendants  having  felled  to  answer  as  warned  by  pobH- 
eation,  and  the  other  defendanti  having  also  failed  to  answer,  the  caee  was  broqght 
before  the  court ;  and  on  the  Sdd  of  January,  1888,  the  bill  was  dismiswd  by  the 
Chancellor  with  costs;  as  to  which,  see  S  O.  8b  J.  18.  The  reasons  and  grounds 
of  the  Chancellor^  decree  having  been  more  foUy  conaidared  in  the  anaiogoua  caae 
ofLiagan  v.  Henderson,  1  Bland,  296.  From  this  decree  the  plaintiff  appesled; 
and  the  case  having  been  brought  before  that  tribunal  wu  heard  by  it  as  constitated 
of  Judges  Bu^anan,  Martki  and  D&ney, 

Ian  Mif^  1881.-*- lae  €bttr<  of  jfypial9.^Tki»  case  having  been  signed  by  the 
coansel  for  the  appellant,  and  considered  by  the  court ;  and,  for  ss  much  as  it  iq^ 
pears,  that  there  is  error  in  the  decree  of  the  Chancellor,  the  plea  of  limitationa, 
filed  in  the  cause,  not  operating  as  a  bar  to  all  relief;  but  only  as  a  protection  to 
tlM  iatereat  of  the  party  pleading  it,  ia  the  lead  sought  to  be  alfected  by  the  bm  of 
the  complafnaat ;  and  ^e  court  being  of  opinion,  that  the  appellant  wse  entitled  to 
MMef. 

It  is  therefore  Dterndf  that  the  decree  of  the  Chancellor  passed  in  this  cause  be 
and  the  same  is  hereby  reversed  with  costs  in  this  court.  And  that  the  said  canai 
ha  tamanded  to  the  Court  of  Chancery,  and  that  the  Chancellor  pass  such  order  and 
dosree  in  the  preniisas  as  justice  and  equity  may  require. 


For  the  opinion  of  the  Court  of  Appeals  on  which  this  decree  was  founded,  sss 
14^.  8c  J.  16.-- This  decree,  a  certified  copy  of  which  was  filed  in  this  case,  appeas 
to  have  beea  signed  l>y  Judges  Maitia  and  Dorsey  only.  The  constitntion  dedsrsi, 
that  the  Court  of  Appeab  riiall  be  constituted  of  six  judges,  all  of  whom  are  com- 
|Mtent  to  sit  on  every  appeal  iW>m  the  High  Court  of  Chancery;  and  the  constitu- 
Hon  also  declares,  that  'any  three  of  the  said  judges  of  the  Court  of  Appeals  sbaB 
form  a  quorum  to  hear  and  decide  on  all  cases  pending  in  said  court.*  Hence,  it 
woqM  seem,  as  every  decree  must  be  signed,  as  in  the  English  Court  of  Exchequer, 
by  every  judge  who  wu  present  at  the  making  of  it,  8  Fowl.  Exehe.  Pra,  168,  to 
make  a  vattd  decree  in  equity  by  the  Court  of  Appeals,  it  should  be  signed  by  at 
iMSt  three  jadges.  The  eoqnty  courts  are  cooatituted  of  tiuae  judges,  any  one  of 
whom  is  oude  competent  to  hold  a  court;  and,  consequently,  a  decree  of  a  coniity 
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dcfttind  tbe  Batim  of  tht  diraotioiia  which  the  totui  it  now  called 
upon  to  give  respeoting  them. 


cowt  tigDtd  bf  an  J  one  of  ito  judgM»  beeawe  of  hit  being  tiie  €eiirt»  mnit  be 
deemed  valid. 

After  varione  oHmf  preeeedinga,  for  the  principal  part  of  whieb  aee  10  G.  fc  J.  er» 
thia  eaM  was  again  enbmitted  for  a  inal  determination. 

IM  JKqr,  1886.— ^Blawdw-— CAanefUor.'-It  will  be  eeen,  by  adverting  to  tbe  pro* 
eeediogt,  that  the  defendant  James  Tilton»  in  his  answer,  relied  on  two  distinct 
grooods  of  defence,  each  of  which  apparently,  eorered  the  whole  of  the  plaintiff 'a 
eaase  of  snit  as  regarded  the  real  eetate  of  the  deceased ;  flnt,  the  statute  of  Umi- 
IntleBs;  and  sMOMUy,  the  suAriency  of  the  personal  eetate  of  the  deceased  topagr 
all  hU  debts.  OoMidering  theralianoenpon  the  stsfaite  of  Umitaliona,if  ensMned, 
as  an  entire  bar,  it  was  obrioosly  nnneceesary  to  say  any  thing  as  to  the  snficiency 
ef  the  personalty.  And,  on  the  relianee  apon  the  statute  by  thie  defendant  being 
deelated,  by  the  Court  of  Appeals,  to  he  only  a  pvotrction  of  his  intersst  in  the 
nalty,  it  conM  not  be  preper,  upon  any  allegation  of  his  only,  to  call  for  an  accowt 
of  the  personalty,  becaose  his  Intsrsets  having  been  thus  foUy  protected,  the  t^ing 
of  any  such  account,  at  Ms  Instance  only,  might  well  be  regarded,  in  lalatien  to  all 
otheis,  as  an  impertinent  and  unnecesswy  interference  with  the  fturther  piogiess  of 
Ibe  case.  The  same  principles  apply  to  tbe  answer  of  Oiaim  Tillen,  who,  in  her 
answer,  made  after  she  had  attained  her  full  age,  hes,  in  like  manner,  rcUed  vptm 
the  statute  of  limitations  and  the  suAciency  of  the  personal  eetate. 

It  appears,  however,  that  tbe  defendants  Bennett  and  wife  had  also,  in  their 
answer,  relied  on  the  sufficiency  of  the  personal  estate  and  the  other  apprepiiatad 
Ainds.  That  that  allegation  of  theirs  had  been  distinctly  placed,  by  the  record,  bo- 
fere  the  Ootirt  of  Appeals;  and.  If  available,  in  any  degree,  in  fevoar  of  tbe  rsaltyf 
seems  to  have  necesearily  called  for  a  decree  or  direction  from  tiiat  tribmal,  that  ae 
account  be  taken  of  the  personalty;  as  usual,  in  all  cases  of  this  kind,  where  the 
alleged  insufficiency  of  the  penonalty  or  appropriate  fund  is  contested  by  an  heir  cr 
devisee.— Osin^U*!  com,  f  Bteni,  2S0;  ifamaimid  v.  Hammond,  2  Bland,  84T, 
894.— But,  as  nothing  has  been  said  by  that  tribunal  as  to  any  such  account,  this 
court  may  now,  therefore,  treat  it  as  a  conceded  or  established  fact,  that  the  personal 
eetate  of  the  deceased,  including  so  much  of  the  profits  and  the  sales  of  his  rttl 
eetate  as  he  had  appropriated  to  the  payment  of  his  debts  are  insufficient  ibr  that 
purpose;  and  proceed  accordingly  to  direct  the  real  estate  indiscriminately  ta  ba 
soM. 

The  defendant  Rebecca  Oibson  has  had  her  claim,  in  lieu  of  dower,  under  the  wttl 
of  her  deceased  husband,  brought  folly  before  the  court,  by  the  bUI  of  complaint; 
and,  yet  she  has  made  defeult,  and  still  remains  silent  and  passive.  The  devise  la 
her,  in  lien  of  dower,  may  be  entirely  equivalent  in  value  to  her  legal  right;  and  by 
her  acceptance  of  it,  as  such,  it  must  be  presumed,  that  she^has  hitherto  so  reganM 
It.  No  one  of  tliese  parties  has  objected  to  the  having  of  it,  or  of  her  dower  awarded 
to  her,  in  kind,  or  in  any  other  form.  This  devise  to  her,  in  lieu  of  dower,  is  ona 
of  singular  complexity,  and  difficult  to  be  disposed  of,  with  a  due  regard  to  the  iota* 
Ksts  of  the  devisees,  and  the  creditors  of  the  deceased.  For,  as  regards  the  moitp 
gaged  estate,  there  being  no  personal  covenant  in  the  mortgage  deed  lor  the  paymaat 
of  the  money,  it  follows,  that  in  so  far  as  this  incumbrance  in  lieu  of  dower  shoidd 
be  thrown  upon  it,  so  as  to  leave  any  balance  unsatisfied,  the  claim  for  such  balanca 
would  be  thereby  reduced  to  the  grade  of  a  mere  simple  contract  debt,  so  as  in  tha^ 
and  in  other  respects,  to  be  regarded  as  a  devise  to  the  prejudiee,  and  in  flaed  ^ 
crediton^  and  void  under  the  statute. 


MSt  POST  9.  MACKALL. 

Where  one  cieditor  may,  to  obtain  satis&ctioni  liave  recoiine  to 
two  funds,  and  another  creditor  of  the  same  debtor  can  only  resort 

Thtnfora  sach  a  decree,  as  may  be  deemed  safe  as  to  the  widow,  and  most  bcne- 
fieiai  to  all  others,  may  be  now  made,  as  is  usual  in  similar  cases,  directing  the  real 
estate  to  be  sold,  disregarding  this  devise  to  (he  widow,  and  leering  her  to  come  in, 
accovding  to  the  rule  of  the  court,  ibr  a  proportion  of  the  proceeds  of  the  sale  in  lien 
of  her  dower  at  the  common  law,  to  which  she  and  all  concerned  hare  thus  tacitly 
admitted  she  may  safiriy  be  remitted  in  place  of  the  devise.— tf««ciiUtii  v.  CrowaMf 
2H.iQ.44i'y  MmgmtiBdW9ea9e,\  Bfaml,  208. 

The  claim  of  the  complainant  being  established  to  the  satisfaction  of  the  Chan- 
oallor,  except  as  against  the  defendants  James  Tilton  and  Clara  Tilton,  to  the  extent 
of  whose  interests  it  is  btfred  by  the  act  of  limitations ;  and,  it  appearing  that  the 
personal  estate  of  the  said  Jacob  Gibson,  deceased,  is  not  sufficient  for  the  payment 
of  his  debts.  Deertid,  that  the  bill  of  complaint  be  taken  pro  amfino  against  the 
absent  defendants,  &e.  and  against  the  defendants  Nancy  Gibson,  &c.  DecnMd,  Oat 
Ihe  real  estate  of  the  said  Jacob  Gibson,  deceased,  or  so  much  thereof  as  may  be 
necessary,  be  sold  for  the  payment  of  the  mortgage  claim  of  the  ddendants.  The 
Farmers'  Bank,  and  the  claim  of  the  complainant  as  stated  in  the  proceedings,  and 
all  other  debts  doe  from  the  said  Jacob  Gibson,  deceased;  that  John  Scott  be  ap- 
pointed trustee  to  make  the  said  sale,  &c.  (in  the  usual  form.)  And  at  the  time  of 
advertising  said  sale  the  trustee  shall  give  notice  to  the  crsditors  of  tiie  said  Jacob 
Gibson,  deceased,  to  file  their  claims  with  the  proper  vouchers  in  the  Cbanceiy 
office  within  four  months  from  the  day  of  sale.  Deereed,  in  conformity  with  the 
'decree  of  the  Court  of  Appeals,  that  the  answer  of  the  defendant  James  TIHon ;  and, 
acoording  to  the  principles  of  the  same  decree,  the  answer  of  the  defendant  Clan 
Tilton,  be,  and  they  are  hereby  declared  to  operate  as  protections  to  the  inteieets  of 
the  said  defendants  in  the  real  estate  aforesaid,  as  against  the  complainant.  And  In 
taking  the  account  of  the  claim  of  the  complainant  the  auditor  is  directed  to  treat  it 
as  having  been  paid  in  proportion  to  the  extent  of  the  interests  of  tfie  defendanti 
James  Tilton  and  Clara  Tilton ;  to  which  extent  they  would  have  been  required  to 
-contribute  towards  the  payment  thereof  in  respect  of  the  interests  acquired  by  them 
under  the  will  of  the  said  Jacob  Gibson,  deceased,  if  the  aforesaid  answers  bad  not 
lieen  filed.  And  the  parties  are  hereby  authorized  to  take  testimony  in  relation  to 
the  said  proportional  deduction  from  the  said  plaintiff's  claim,  before  any  justice  of 
the  peace,  on  giving  three  days  notice  as  usual;  provided,  that  such  testimony  be 
taicen  and  filed  in  the  Chanceiy  office  within  four  months  after  the  day  of  the 
«le. 


From  this  decree  some  of  the  defendante  appealed,  and  the  case  having  been 
taought  before  the  Court  of  Appeals,  the  decree  of  the  Chancellor  was  modified  si 
Mt  forth  in  10  G.  &  J.  100. 

Under  this  decree  of  the  Court  of  Appeals  the  case  having  been  returned  to  tbs 
Court  of  Chancery,  the  auditor  on  the  Sth  of  May,  1840,  reported,  that  he  had  exa- 
mined the  proceedings,  and  from  them  stated  all  the  claims  exhibited  against  the 
estate  of  Jacob  Gibson,  deceased ;  also  an  account  marked  A.  between  the  personal 
esteto  of  this  deceased,  and  the  executor  thereof;  and  also  an  account  marked  B. 
between  the  real  estate  of  this  deceased  and  the  trustee  for  the  sale  thereof;  with 
sondiy  statemento  marked  No.  1,  2, 8, 4  and  5;  all  herewith  filed.  That  in  account 
A.  ttie  amount  of  the  personal  estate,  and  the  proceeds  of  the  real  estate  as  directed 
bgr  the  wlU  to  be  applied  to  the  payment  of  debti,  according  to  the  administration 
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to  one  of  them ;  he  who  has  it  in  his  power  fl  resort  to  the  two 
funds  may  be  compelled  to  obtain  satisfaction,  as  far  as  he  can, 


account  pused  by  the  Orphans  Court  of  Taibot  county,  is  applied  to  the  payment  of 
the  commiimons  and  expenses  and  preference  claims,  as  stated  in  said  Orphans 
Court  account ;  and  the  net  balance  proportionally  distributed  among  all  the  paid 
and  unpaid  creditofs  of  the  deceased,  who  were  not  entitled  to  be  prefened  in  the 
disposition  theieol^  whereby  it  appeers,  that  these  unprefenred  crediton  should  hnvo 
rsceif  ed  as  of  the  day  of  passing  said  Orpbane  Court  accounts,  |0.61106  per  emkm 
of  the  amount  of  their  claims.  That  in  account  B.  the  proceeds  of  the  sale  of  the 
real  estate  are  applied  to  the  payment  of  the  tmstee*s  allowance  Ibr  commission  and 
expenses ;  and  the  costs  of  suit  of  the  complaiDant  and  appellant  in  the  first  appeal, 
and  of  the  appellees  in  the  second  appeal;  for  taxes  due  upon  the  estate  sold;  then 
ttf  the  satisfaction  of  the  mortgage  debt  due  to  the  defendant  The  Farmen'  Bank* 
and  the  balance  left  unappropriated,  because  of  its  inconsiderable  amount,  and  the 
many  difficulties  now  attending  a  distribution  thereof  among  the  other  creditors  of 
the  deceased. 

The  auditor  further  says,  that  claims  No.  S,  4,  5  and  8,  are  not  proved  as  the  act 
of  Assembly  requires;  that  the  original  causes  of  action  are  wanting  to  support 
claims  No.  S,  4  and  5 ;  that  all  the  devisees  of  the  deceased  plead  the  statute  of 
limitations  to  claims  No.  2  and  7 ;  that  James  Tilton  and  Clara  Xiltoo,  and  the  heirs 
of  Harriet  Bennett  plead  this  statute  to  claims  No.  S  and  8 ;  that  Reynolds  and  wiie 
plead  this  statute  to  claims  No.  2, 8, 4,  6, 7, 8^  9  and  10«  The  auditor  submits  to 
which  of  these  claims  the  statute  epplies ;  and  that  these  claims,  vis :  No.  2, 8, 4, 5, 
7, 8, 9  and  10,  in  the  mean  time  be  suspended.  He  further  reports,  that  claim  No. 
10  ^>pear8  to  be  a  judgment  recovered  by  the  claimant  of  No.  7,  against  James 
Tilton,  as  the  surety  for  the  same  debt  as  No.  7 ;  and  the  auditor  submiti  bow  frr 
this  judgment  supports  claim  No.  7,  as  against  any  intsrsst  said  Tilton  mi^  hare  in 
this  estate.  That  the  tax  bills  are  not  proved ;  nor  have  they  been  sanctioned  by 
the  trustee;  it  is,  therefore,  submitted,  that  they  be  suspended.  He  alio  reports, 
that  many  of  the  devisees,  as  well  as  the  defiundant.  The  Farmen'  Bank,  require* 
that  the  claims  should  be  fuUy  proved ;  and  that  claims  No.  2, 8, 4,  6,  7,  8  and  9, 
are  not  fully  proved. 

The  auditor  iiirther  reports,  that  he  has  assigned  so  much  of  the  balance  of  the 
proceeds  of  sale  to  the  satisfaction  of  the  mortgage  debt  of  the  defendant,  the  Far^ 
mors'  Bank;  because  the  whole  sales  were  of  the  mortgaged  premiies.  But,  as  the 
Court  of  Appeals,  in  their  opinion  delivered  in  this  cause,  at  the  December  term, 
1888,  a  copy  of  which  is  filed,  say,  that  there  may  exist  a  state  of  things  in  which 
this  mortgage  claim  may  be  reduced,  certain  statements  are  submitted  in  illustration 
of  tins  point  That  part  of  the  opinion  is  as  follows :  *If  it  should  turn  out,  that  the 
residue  of  that  part  of  Marengo,  devised  to  Fayette  Gibeon,  and  not  by  him  coi^ 
Toyed  to  Edwird  Lloyd  or  John  Blake,  united  with  the  other  parts  of  Marengo,  to 
which  Fayette  Gibson  was  entitled,  after  paying  their  just  contribution  towards  tho 
mortgage  debt,  and  ail  other  debts  of  the  deceased,  should  prove  inadequate  to  the 
payment  of  that  portion  of  the  mortgage  which  the  part  of  Marengo  devised  to 
Fayette  Gibson  was  bound  to  contribute ;  then  with  reference  to  the  other  devisees* 
owners  of  Marengo,  the  moitgage  debt  of  the  Bank  must  l>e  deemed  satisfied  and 
paid  to  the  extent  of  such  inadequacy.'  Statement  No.  1,  shews  the  value  of  Jacob 
Gibson's  real  estate  at  the  time  of  his  death.  Statement  No.  2,  shews  the  value  of 
the  same,  as  of  the  time  of  taking  the  testimony  in  relation  thereto.  Statement  No. 
9  and  5,  tiy  which  it  appears,  in  these  views  of  the  proof,  there  will  be  such  a  defi- 
cieney  as  b  intimated  in  the  opinion  of  the  Court  of  Appeals.    And  statement  No. 
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out  of  that  fund  uf^n  which  the  other  creditors  can  hate  do  claim, 
so  as  to  leave  the  other  fund  for  their  satisfaction.    The  principle 


4,  bjr  which,  in  another  view  of  Uie  proof,  there  will  be  no  each  deficient.  Th« 
proof,  in  relation  to  all  these  statements,  is  vague,  and  much  of  it  derived  from  pi^eri 
flied  in  this  cause  without  a  commission;  moreover,  it  is  applicable  to  different 
periods  of  time,  much  of  it  founded  on  estimates  merely,  and  omits  the  vmluAtioD  of 
some  real  estate  of  which,  it  would  seem,  the  deceased  died  seised.  Theie  state- 
ments,  8  and  4,  assume,  that  all  the  debts  filed  are  to  be  paid ;  whereas  to  the  most 
of  them  the  statute  of  limitations  has  been  pleaded  by  the  devisees,  and  other  parties^ 
the  Bank  among  the  rest ;  and  if  it  apply  to  them,  then  even  the  deficiency  appeer> 
ing  on  the  statement  No.  8  would  be  reduced  to  a  small  sum,  if  not  entirely  dis- 
^»pear. 

.  The  auditor  further  says,  that  in  the  event  of  the  Chancellor's  being  of  opinicn, 
that  these  statements  make  it  doubtful  if  the  Bank  can  now  receive  the  whole  of 
its  mortgage  debt,  it  would  seem,  this  doubt  may  be  removed  by  the  efiect  of  the 
right  of  the  Bank  to  claim  by  way  of  substitution,  in  the  stead  of  the  unprefened 
creditors  who  have  been  paid  off  by  the  Orphans  Court  accounts,  as  is  recognised 
by  the  opinion  of  the  Court  of  Appeals.  For,  as  the  personal  estate  of  Jacob  Gib> 
ion,  deceased,  which  would,  if  properly  administered,  have  paid  to  aU  the  uapre* 
ferred  creditors  thereof  ||0.61106  in  the  dollar,  as  per  account  A.  has  been  illcgaflf 
administered,  with  the  approbation  of  the  devisees  of  the  testator,  whereby  the  era* 
ditors,  the  Bank  among  the  rest,  have  lost  thii  dividend,  they  are  entitled  to  claim 
the  same  now,  by  way  of  substitution  to  the  rights  of  these  creditors  so  paid  off;  so 
that  the  Bank,  for  its  claim  No.  6,  $18,788  66,  should  be  entitled  to  |cUm  89,  at 
•gainst  all  the  devisees;  and  according  to  statement  No.  1,  to  upwards  of  $8,000; 
and  according  to  statement  No.  2,  about  $4,000,  as  against  these  proceeds  of  sale, 
either  sum  exceeding  the  deficiency  estimated  by  statement  No.  8  and  6. 

It  is  therefore  submitted,  that,  in  this  view  of  the  ease,  the  Bank  has  a  claitt 
against  the  mortgaged  estate  sold,  by  way  of  substitution  to  the  rigfati  of  the  credi* 
tors  paid  off  out  of  the  personal  estate,  to  a  much  larger  sum  than  can  be  the  defi* 
eiency  of  its  contribution  by  reason  of  the  release  to  Lloyd;  and,therelbee,  none  oC 
the  parties  to  these  proceedings  are  injured  by  the  payment  to  the  Bank  of  its  en^ 
claim  out  of  these  proceeds.  Again,  the  Bank  released  Uoyd's  part  of  Marei^, 
on  condition  that  the  proceeds  thereof,  as  bought  by  Lloyd,  should  be  applied  to  the 
payment  of  the  debts  of  Jacob  Gibson,  deceased,  which  proceeds  were  accordingly, 
without  objection  by  the  parties,  so  applied,  so  that  the  release  of  the  Bank,  though 
its  operation  was  to  diminish  the  fund  liable  ibr  the  payment  of  the  mortgage  debt; 
yet,  as  the  value  of  this  released  mortgaged  estate  was  applied  to  the  payment  of 
the  other  debts  due  by  the  deceased,  to  the  exoneration  of  the  real  eatate  of  the 
other  devisees  of  the  testator  therefrom,  it  would  seem,  these  other  devisees  cannot 
BOW  object  to  this  release,  unless  they  permit  the  Bank  and  Lloyd  to  claim,  byway 
of  substitution  to  the  rights  of  the  creditors  so  paid  off  by  the  terms  of  the  release. 
This  would  increase  the  amount  to  which  the  Bank  would  be  entitled,  by  way  ef 
substitution,  and  render  it  still  more  improbable,  that  any  injury  could  iBsuIt  to  these 
parties  by  paying  off  the  whole  of  its  mortgage  debt. 

The  auditor  further  reports,  that  there  is  not  now,  in  this  cause,  sufficient  evi* 
dence  from  which  he  can  accurately  ascertain  what  should  be  the  deduction  from  the 
plaintiff^s  claim.  No.  1,  by  reason  of  the  successful  plea  of  the  statute  of  limitations 
thereto  by  James  Tilton  and  Clara  Tilton ;  and  he  submits,  that  further  proof  bt 
taken  for  that  purpose.  He  also  reports,  that  James  Tilton  was  one  of  the  auretiet 
of  Edward  B.  Gibson  on  his  bond  as  executor  of  the  deceased;  and,  in  order  to  the 


POST  9.  BtACKAU^.  SOS 

upon  which  this  arrangement  is  made  is  not  deduced  from  that 
which  may  properly  be  considered  as  the  contract  between  debtor 


indemnity  of  himMlf  and  his  co-surety,  Edwird  R.  Gibson,  conveyed  by  mortgage 
to  them  all  hia  real  estate  devised  to  him  by  the  deceased,  prior  to  any  of  the  con- 
veyances thereof  now  among  the  papers.  That  claimants  of  No.  1,  8,  4,  5  and  7, 
have  recovered  judgments  agaiost  this  executor  for  their  legal  dividends  of  the  assets 
of  the  deceased  respectively,  but  have  not  received  the  same.  That  the  personal 
estate  of  the  deceased  appears  to  have  been  long  since  fully  paid  off;  the  said  fid- 
ward  R.  Gibson  and  James  Tilton  are  both  non-residents  of  this  state.  The  audi- 
tor submits,  therefore,  if  under  these  circumstances,  the  interest  of  said  TiKon 
in  this  estate  should  not  be  held  liable  for  the  payment  of  the  legal  dividends  of  the 
personalty  on  these  judgments ;  and  also,  how  far  these  creditors  can  avail  them- 
selves of  this  mortgage ;  and  of  their  judgments  to  prevent  the  operation  of  die 
statute  of  limitations,  as  pleaded  against  them  by  the  said  Edward  R.  Gibson  and 
James  Tilton ;  those  claiming  under  them,  or  of  the  mortgaged  premises,  as  a  secu- 
rity for  the  payment  of  their  debts. 

The  auditor  further  reports,  that  the  claimant  No.  9,  alleges,  in  his  petition,  among 
other  matters,  that  he  has  a  right  to  be  reimbursed  the  amount  of  his  said  claim,  as 
well  out  of  the  estate  of  the  deceased,  as  out  of  any  interest  Edward  R.  Gibson  or 
James  Tilton  may  have  therein,  to  all  of  whom  he  claims  to  stand  in  the  relation  of 
surety;  that  he  claims  to  stand  in  the  relation  of  co-surety  to  Fayette  Gibson ;  and 
having  paid,  on  account  of  the  principal  debtor,  the  amount  of  this  claim,  that  he  is 
entitled  to  be  reimbursed  one-half  thereof  out  of  any  interest  Fayette  may  have  in 
the  esUte.  He  alleges,  that  Edward  R.  Gibson  and  James  Tilton  are  non-residents, 
and  that  there  is  no  other  fund  from  which  he  can  obtain  payment.  The  auditor 
submits  the  effect  of  their  several  protections  upon  the  respective  interests  of  the 

parties. 

And  the  auditor  further  reports,  that  since  the  preparation  of  these  accounts  and 
report,  Francis  G.  Sheets  and  Clara  his  wife,  Ibrmeriy  Clara  Tilton,  have  filed  their 
plea  of  the  statute  of  limitations,  and  objected  to  all  the  claims ;  and  that  the  heiis 
of  Harriet  Bennett  and  John  W.  Blake  have  filed  the  same  plea  and  objection  to  all 
the  claims,  except  that  of  the  complainant. 

On  the  23d  of  December,  1886,  the  defendants  Reynolds  and  wife,  Edward  R. 
Gibson,  Fayette  Gibson,  the  heirs  of  Harriet  Bennett,  the  heirs  of  John  W.  Blake, 
and  the  devisee  of  Lloyd,  relied  on  the  act  of  limitations,  laches,  and  lapse  of 
time,  against  claim  No.  7.  On  the  22d  of  July,  18S6,  tiie  defendants  Reynolds  and 
wife,  relied  on  the  act  of  limitations  against  claim  No.  2.  On  the  11th  of  Febraaiy, 
1837,  the  defendant  Rebecca  Gibson  relied  on  the  act  of  limitations  against  claims 
No.  2  and  7.  On  the  16th  of  May,  1889,  the  defendants  Clare  Tilton  and  the  hein 
of  Harriet  Bennett,  relied  on  the  act  of  limitations  against  claims  No.  2,  7  and  8. 
On  the  8th  of  February,  1840,  the  defendant  The  Farmers*  Bank,  relied  on  the  act 
of  limitations,  laches,  and  lapse  of  time,  against  claims  No.  2, 8, 4,  5,  7, 8, 9,  and 
10 ;  and  required,  that  the  same  should  be  fully  proved.  On  the  25th  of  Febmaiy, 
1840,  the  defendants  Sheets  and  wife,  and  the  heirs  of  John  W.  Blake,  and  of  Har- 
riet Bennett,  relied  on  the  act  of  limiUtions  against  claims  No.  2, 8,  4,  5, 6, 7, 8, 9 
and  10 ;  and  Sheete  and  wife,  at  the  same  time,  relied  on  the  act  of  limitatioM 
against  claim  No.  1.  On  the  16th  of  September,  1840,  the  defendants  James  Tilton 
and  wife,  relied  on  the  act  of  limitations  against  claims  No.  2, 8, 4,  5, 6, 7, 8, 9  and 
10.  On  the  19th  of  October,  1840,  Lloyd's  devisee  reUed  on  the  act  of  limitationt 
against  claims  No.  2,  8,  4, 6, 6,  7, 8, 9  and  10 ;  and  also  required  full  proof  thereoC 

On  the  8d  of  November,  1840,  the  defendant  the  Bank,  excepted  to  the  daim  of 
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and  ereditcr,  but  is  founcl€d  on  a  natural  and  moral  equity,  tbat  it 
shall  not  depend  upon  the  will  or  caprice  of  one  creditor  who  has 


Lloyd  and  Bfake,  groaitded  on  ttieir  aOeged  payment  of  debts  due  by  tbe  deceased, 
as  having  no  just  foundation ;  and  as  being  barred  by  tbe  act  of  limitations.  And 
on  the  same  day  the  plaintiff  excepted,  in  tike  manner,  and  also  relied  on  Uie  act  of 
limitations  against  claims  No.  2,  8,  4,  5,  7,  8,  9  and  10. 

On  tbe  11th  of  Jnly,  1840,  the  heirs  of  Harriet  Bennett  and  of  John  W.  Blake, 
excepted  to  tbe  report  of  tbe  auditor;  1st.  Tbat  the  claims  to  which  they  hare  ob- 
jected have  not  been  rejected.    2d.  That  in  tbe  said  report  he  has  Assumed  tiro 
valuations  of  the  real  estate,  neither  of  which  is  based  on  suiBcient  tMtimooy. 
Sd.  That  he  has  assumed  as  the  basis  of  valuation  the  estimate  made  many  yean 
ago;  whereas,  it  ought  to  be  taken  as  of  its  present  value.    4th.  Tbat  having 
assumed  as  tbe  basis  of  value  an  estimate  made  many  years  ago,  be  has  redoced  the 
estimate  to  make  it  correspond  with  the  difference  between  the  estimate  of  Marengo 
and  the  sum  for  which  it  actually  sold;  whereas,  different  causes  may  have  operated 
to  increase  or  diminish  in  equal  or  less  degree  the  value  of  each  piece  of  property; 
and  the  assumption  is  without  proper  evidence  to  sustain  it.    5tb.  That  be  has  not 
shewn  what  deduction  ought  to  be  made  from  the  claim  of  the  complainant  in  coo- 
Sequence  of  the  plea  of  limitations,  set  up  and  allowed,  of  Clara  Tilton  and  James 
Tilton.    6th.  That  he  has  not  shewn  what  part  of  the  claim  of  McConnick  the 
plaintiff,  as  against  the  heirs  of  Gibson,  rests  upon  the  ground  of  substitotion ;  and 
what  part  of  tbe  portion  of  the  said  claim  to  be  paid  by  these  defendants  they  ought 
to  be  relieved  from,  under  the  opinion  of  the  Court  of  Appeals,  in  consequence  of 
a  failure  of  proof  as  to  the  claims  paid  out  of  the  personal  estate,  in  whose  place  a 
substitution  on  the  part  of  McCormick  is  sought  to  l>e  established.    7th.  Tbat  tha 
said  report  is  not  complete  and  full,  and  does  not  shew  the  liabilities  of  anjr  portioii 
of  the  estate,  as  it  ought,  of  all  and  eveiy  part  before  justice  can  be  done  to  tbe 
beirs,  the  complainant,  the  Bank,  or  other  creditors.    8tti.  That  the  whole  pofdiase 
money  of  the  property  sold,  after  deducting  costs,  and  the  trusteels  expenses,  are 
applied  to  the  Bank  mortgage  debt,  whereas  it  may  happen,  that  the  part  sold  is  not 
sufficient  for  the  payment  of  the  mortgage,  and  that  portion  of  the  general  debts 
which  may  be  thrown  upon  it ;  and  that  such  an  appropriation  ought  not  to  be 
made,  because  of  the  right  to  substitution,  as  stated  by  the  auditor;  for  the  reason 
that  these  defendants  object  to  the  claim  of  the  Bank,  and  plead  limitations  thereto, 
whenever  made  on  the  ground  of  substitution,  or  otherwise  than  under  the  mortgage 
upon  the  mortgage  property.    9th.  That  there  is  no  proof  of  the  validity  of  the 
debts  mentioned  in  account  A.  and  the  auditor  erred  in  assuming  them  to  reach  sucfa 
an  amount  as  to  reduce  the  personal  estate  to  ^0.61 106  in  the  dollar ;  or  any  other  part 
of  a  dollar,  less  than  the  whole.    10th.  Tbat  statements  3,  4  and  5,  are  erroneous, 
because  tbe  whole  of  Marengo  ought  to  be  estimated,  and  its  value  ascertained,  and 
the  excess  of  value  over  and  above  the  payment  of  the  mortgage,  ought  to  be  applied 
to  the  payment  of  the  general  debts  like  the  rest  of  the  property  of  the  deceased; 
and  not  otherwise,  so  far  as  these  defendants  are  concerned. 

On  the  same  day  the  heirs  of  John  W.  Blake  excepted  to  the  auditor's  report, 
because  no  account  has  been  returned  allowing  in  their  favour,  and  as  a  deductioa 
ftom  that  portion  of  the  debts  which  the  property  sold  to  their  father  ought  to  pay 
1$5,000,  relied  upon  by  the  answer  of  the  said  Blake,  as  being  a  part  of  tbe  purchase 
money  paid  to  this  Bank,  in  liquidation  of  a  jnst  debt  due  by  the  estate. 

On  the  petition  of  the  heirs  of  Harriet  Bennett  the  parties  were  authorised  to  tain 
testimony  before  any  justice  of  the  peace  in  relation  to  the  ftcts  presented  by  tbe 
auditor's  report.    And  some  time  after  the  case  was  again  brought  before  the  eoort. 
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wtUun  his  reach  a  double  fund  to  disappoint  another  creditor  of  his 
satisfaction.   And  this  prbciple  has  been  applied  in  all  such  cases, 

ttk  i)ectiiifr,  1840^— Blawd,  Oiane$ttor,^Thw  case  slandinit  ready  for  bearing 
mi  &•  auditor's  report,  filed  on  the  8U)  of  May  last,  and  having  beeu  submitted  on 
ootM  by  the  solicitors  of  the  parties,  the  proceedings  were  read  and  considered. 

It  nmst  be  recollected,  that,  according  to  the  decree  of  the  Court  of  Appeals,  no 
Mle  is  to  be  made  of  that  part  of  the  real  estate  to  which  the  defendant  Clara  Tilton 
ifl  entitled,  and  that  the  rights  of  the  defendants  James  Tilton  and  Rebecca  Gibson. 
are  to  be  expressly  reserved.  The  effect  of  which  being  to  close  the  suit  as  to  them, 
and  to  prevent  any  funds  of  theirs  from  being  brought  into  c6urt,  there  can  be  nq 
claim  made  by  any  one,  either  as  creditor  or  surety,  against  the  interests  of  all  or  of 
any  one  of  them ;  nor  can  they,  or  either  of  them,  whose  interests  in  the  subject  in 
controversy  have  been  so  finally  and  conclusively  protected,  have  any  standing  here 
to  plead  the  statute  of  limitations  against  any  one  else.  Subject  to  the  rights,  thus 
declared,  of  these  three  defendants,  the  claims  of  the  plaintiff  McCormick,  and  the 
defendant  the  .^ank,  having  been  finally  established,  by  the  decree  of  the  Court  of 
Appeals*  they  cannot  be  a&cted  by  any  plea  of  limitations  which  may  have  been 
since  directed  against  them  by  any  other  creditor  or  party.  The  mortgage  debt  due 
to  the  Bank  must  be  first  satisfied  out  of  the  proceeds  of  the  sale  of  the  mortgaged 
estate,  leaving  the  surplus,  if  any,  to  be  chai|;ed  as  a  portion  of  the  property  of  the 
devisee  to  whom  tiiat  estate  had  been  devised;  but,  if  the  proceeds  of  the  sale  of  the 
mortgaged  estate  should  not  be  sufficient  to  pay  the  mortgage  debt,  then  the  fiank 
must  be  let  in  among  the  general  creditors  for  such  balance ;— 2  Mad,  Chan.  Pro, 
S55 ;  Qrumpcod  9.  Taylor,  4  Oond.  Ghon.  Rip,  881 ;  Hammond  v.  Hammond,  8 
Bland,  384  j  and,  for  the  protection  of  that  balance,  be  allowed  to  have  the  benefit 
of  its  plea  of  limitations  against  any  other  of  the  general  creditors  of  the  deceased. 

In  making  the  distribution  of  the  proceeds  of  the  sale  of  the  real  estate  to  the 
satisfaction  of  the  creditors  of  the  deceased,  it  is  indispensably  necessary  to  have  a 
correct  statement  made  of  the  amount  of  the  claim  of  each  creditor;  and  also  to 
shew  the  fund  upon  which  alone  those  claims  are  chargeable.  Rebecca  Gibson's 
interest  in  the  estate  of  the  deceased  being,  in  the  nature,  and  in  lieu  of  dower;  aod, 
as  sucbj  expressly  reserved,  must,  therefore  be  first  ascertained,  and  set  apart  as 
forming  no  portion  of  that  fund  upon  which  any  creditor  of  the  deceased  can  have 
any  claim  whatever.  And  the  interests,  other  than  the  mortgaged  estate  liable  for 
the  mortgage  debt,  of  Clara  Tilton  and  James  Tilton,  having  been  placed,  by  the 
decree  of  the  Court  of  Appeals,  beyond  the  reach  of  this  court  in  this  suit,  cannot 
be  deemed  a  part  of  that  fund  out  of  which  any  creditor,  now  here,  can  have  awarded 
to  him  payment  of  any  portion  of  his  claim. 

A  claim  for  contribution,  either  at  law  or  in  equity,  can  only  arise  as  between  or 
anioog  co-sureties  on  the  failure  or  insolvency  of  their  principal ;  or  where  two  or 
■KMre  being  liable,  in  respect  of,  and  in  due  proportion  to  the  assets  or  effects  respec- 
tively held  by  them,  and  one  has  paid  the  whole,  or  more  than  his  due  proportion  of 
tbf  debt*  A  claim  for  contribution  being  a  secondary  one,  arising  among  co^ebtors 
or  thoee  chargeable  as  such,  can  never  be  made  or  adjusted  to  the  prejudice  of  « 
creditor  in  any  way  whatever.  And  therefore,  as  there  has  not  been,  as  yet,  any 
ease  of  contribution  brought  before  the  court,  no  further  notice  need  be  taken  of  the 
principles  of  law  or  equity,  in  relation  to  such  a  case ;  and  especially  as  it  can  only 
be  made  after  all  the  claims  of  the  creditors  of  the  deceased  have  been  definitive!/ 
adjusted.— Har6<rt*t  ecus,  8  Gb.  12;  Long  v.  Short,  1  P.  Will.  408;  Harria  v.  IngU- 
dew,  3  P.  Will,  98 ;  Lingard  v,  Bromley,  1  Ve$,  Sf  B.UB;  Bering  v.  WincheUea,  2 
Oxr,  818 ;  Beadley  v.  Beadkead,  Coop,  60 ;  Mayhew  v.  Oridutt,  9  8wm,  1M ;  CheiM' 
krmtgh  V.  Millard,  1  John.  Ch,  Cs.  410;  1  Mad,  Cka,  Pra.  288. 
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as  well  under  the  peculiar  circumstances,  in  the  life-time  as  after  tbe 
deatli  of  the  debtor,  (o)    A  mere  bounty  of  the  testator  enables  the 

^^l^^.^— — ^— ^      II    ■  w^^^^^        I  II  111         i^^^^_  ■■  ■■  ■      II  !■    I    ■    »■■■        ■    ■■■    ■  I    ^«  I         ■  ^^^^m^m^^^ 

Bat,  in  respect  to  the  claim  of  the  plaintiff  McCormick,  fonnded  as  Rgnds  the 
whole  real  estate  of  the  deceased  debtor,  on  a  promissofy  note  for  ^2,100;  and,  as 
such,  being  an  apparently  indivisible  cause  of  suit,  it  has  been  ftnalij  detenuasd, 
that  the  pleas  of  limitations  which  bad  been  successfiillj  directed  against  it,  by  Ihe 
defendants  James  Tilton  and  Clara  Tilton,  enured  only  to  their  own  benefit,  aad 
operated  no  iartfaer  than  as  a  protection  of  their  interests,  by  shewing  that  the  ptafn- 
tiff's  claim  had  been  satisfied  as  to  them.  Hence  it  now  becomes  necessaiy  to  as- 
certain to  what  that  proportional  satisfaction  amounts.  These  protectfye  pleas  ope* 
rate  as  a  bar  of  so  much  of  the  plaintiff's  claim  existing  at  the  time  of  the  death  of 
the  deceased;  and  which,  after  deducting  from  it  any  payment  obtained,  or  to  which 
it  was  entitled  from  the  personal  estate,  might  otherwise  have  been  charged  upon 
the  realty  in  the  hands  of  these  two  defendants. — Hatiewoodv.  Popt,  8  P,  WUL  SSS. 
And,  therefore,  their  protective  pleas  operate  as  a  bar  of  all  coats,  fcc.,  ineuired  in 
this  suit ;  and  as  presumptive  evidence  of  the  payment,  in  some  way,  of  such  a  pso- 
portion  of  the  whole  debt  so  chargeable  upon  the  whole  of  the  deceased's  real  eslits, 
exclusive  of  the  mortgaged  estate,  actually  applied  to  the  satisfeetlon  of  the  sMtt- 
gage  debt,  as  the  value  of  their  interest  therein  bears  to  the  value  of  the  whole  real 
estate  of  the  deceased  at  the  time  of  his  death,  when  their  interests  vested ;  and  to 
which  time  their  protective  pleas  relate. — Long  v.  Short,  1  P.  WiU,  40S,  mole ;  Ch^g 
V.  Baker,  2  Bland,  288,  fiofe.— James  Tilton's  life  interest  to  have  a  value  set  upon 
it  as  of  that  date  by  the  Chancellor,  as  usual,  on  proof  of  his  then  age,  health,  fcc. 
This  proportional  deduction,  unlike  a  chum  for  contribution,  is  an  imsMdIate  and 
preliminary  right  according  to  which  the  claim  of  the  creditor  milSt  be  cat  down  be- 
fore any  others,  who  may  t>e  liable,  can  be  caUed  upon  to  pay  the  sum  thus  ascer- 
tained to  be  due. 

In  regard  to  all  creditors,  other  than  those  herein  before  spoken  of,  it  must  also  be 
recollected,  that  the  statute  of  limitations,  in  general,  enures  only  to  the  benefit  of  him 
who  pleads  it ;  that  no  creditor,  who  has  a  prior  right  of  satisfiietioii,  or  has  frdled  to 
sustain  his  claim,  or  whose  claim  has  been,  in  any  way,  wholly  baned;  and  wfao, 
consequently,  has  no  interest  to  benefit  or  protect  by  a  plea  of  limitations,  can  have 
any  standing  in  this  court  to  direct  such  a  plea  against,  or  to  the  prejudiee  of  any-oiie 
else.— Xingon  v.  Hendereon,  1  Bland,  276.—- That  as  the  personal  estate  is  primarily 
liable,  a  well  sustained  plea  of  the  statute  of  limitations,  by  an  executor  or  admi- 
nistrator, against  the  claim  of  any  creditor  must  necessarily  enure  to  the  benefit  of 
the  heirs ;  and,  so  too,  a  complete  bar  of  any  kind  as  against  the  personalty  miHt,  t» 
the  same  extent,  be  allowed  to  operate  as  a  bar  for  the  protection  of  the  nalty.— 
TVirier  v.  Wy$e,  ante  28 ;  S.  C  4  G.  and  J,  886.— But  although  the  executor  or  ad- 
ministrator may  not  have  pleaded  the  statute  of  limitations ;  or  may  hav«  failed  ta 
establish  such  a  plea  when  relied  on,  nevertheless  such  a  plea  may  be  made  avaikbls 
by  the  heirs  to  cover  the  realty,  a  judgment  even,  against  an  executor  or  ndmfais- 
trator,  being  no  authentication  whatever  against  the  heirs.— /taMll  9.  Orsan,  4  B. 
^  J.  270 ;  Ptiinam 9.  Baiee,  8  Cond,  Cha,  Rep,  865;  JPonsy v.  ifasimoii^  1  Jimtf, 
470.— That  as  a  plea  of  the  statute  of  limitations  by  one  of  several  hein  enures 
to  his  benefit  only,  such  a  sustained  plea  by  an  heir  operates  as  a  bar  of  only  such 
a  proportion  of  the  creditor*s  claim  as  tiie  whole  of  it  bears  to  that  of  such  lieM  in* 
ferest  in  the  whole  real  estate ;  that  of  the  several  pleas  of  limitations,  MKed  oB  by 


(0)  Lacam  s.  Mertins,  1  Yes.  812 ;  Aguiiar  v.  Aguilar,  5  Mad.  414. 
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legatee  to  call  for  this  species  of  marshalling ;  that  if  those  credi- 
ted, having  a  right  to  go  to  the  real  estate  descended  ^  vnH  go  to 


tlie  aeyeral  crediton,  that  which  has  been  firtt  pleaded  and  filed  must  be  first  applied 
and  hare  an  opentien  ta  the  exclusion  of  any  subsequent  plea  of  limitations  against 
Hm  elaim  of  Urn  who  so  first  pleads ;  but  where  pleas  of  the  statute  of  limitations 
bave  been  filed  by  different  creditors  on  the  same  day,  so  as  to  have  a  countervailing 
operation  against  each  other,  all  such  pleas  must  be  rejected  so  far  as  they  so  ope- 
nfes;  that  no  plea  of  the  statute  of  limitations  can  be  of  any  avail  against  a  claim 
•tated  in  the  bill  and  expressly  or  tacitly  allowed  by  the  decree,  unless  upon  the 
ground  of  some  specified  fiaud.— SiriiSre's  ea$e,  I  Bland,  68 ;  WilUamun  v.  Wilson, 
lBkuui,4Ali  Wilchv.  Stewart^  2  J5tofui,S8;  Hainmondv,  Hammond,  2  Bland,  859. 
That  DO  plea  of  the  statute  of  limitations  can  be  allowed  against  any  claim  not  then 
filed  or  put  upon  the  record ;  that  a  plea  of  the  statute  of  limitations  against  a  claim 
may  he  put  in  at  any  time  after  its  voucher  has  been  filed ;  provided  he  who  so 
plMds  bm  not  done  any  act  which  necessarily  implies  a  waiver  of  a  reliance  on  such 
plea.— nrsjcft  V.  SUwartf  2  JB^muI,  41.F— That  all  directions  by  a  party  or  creditor  to 
Uie  anditor,  or  exceptions  to  his  report  which,  in  substance,  rely  upon  the  statute  of 
Hiaitatioaa  as  a  bar  to  any  claim  then  filed,  other  than  those  of  the  plaintlffi,  are  to 
he  eMwdeied  as  sufficiently  formal  pleas  to  that  effect,  subject  to  the  before  men- 
tioned rake.— Strtfce't  au9,  1  Bland,  98 ;  Norvfood  v.  Nonoood,  2  BUmd^  481,  naU. 
And  that  the  statute  of  limitations  runs  up  to  the  time  of  filing  the  voucher  of  the 
cvedstor's  elaim.>*ir<ieA  v.  iSfoicorl,  2  BiUmd,  41.— But  if  it  does  not  appear,  or  is 
not  shewn  when  the  voucher  was  filed,  it  cannot  be  taken  to  have  been  filed  before 
the  day  on  which  it  appears  to  have  been  first  stated  by  the  auditor,  or  the  day  of 
fliDg  the  plea  in  which  it  is  first  noticed. 

In  «ider  to  give  full  effect  to  the  right  of  substitution  to  which  any  creditors,  so 
ftr  as  they  may  not  have  a  right  of  preference  in  virtue  of  any  lien,  may  be  entitled, 
the  pioceeds  of  the  sale  of  tiie  real  estate  must  be  so  distributed  as  not  to  award  any 
flnag  to  a  creditor  who  has  received  any  payment  from  the  personal  estate  until  all 
the  other  cieditova  have  received  an  equal  proportion  of  satisfaction  from  the  realty. — 
Bammand  v.  Hammmid,  2  Bland,  884;  WUaon  v.  Paul,  11  Cond.  Cha.  i2ep.  320; 
Wkhdton  V.  Piptr,  11  Oond.  Cka,  Rep.  321.^For  which  purpose  a  statement  must 
be  made  ahewing  how  the  personal  estate  of  the  deceased  has  been  disbursed  among 
his  creditors ;  and  the  amount  of  the  debts  paid  by  those  who  the  Court  of  Appeals 
have  dedaved  have  a  right  to  be  substituted  in  the  place  of  such  creditors  of  the  de- 
ceased. Nothing,  however,  can  be  returned  to  any  one  of  these  defendants  as  de- 
visees of  the  deceased,  as  the  surplus  of  the  proceeds  of  the  sale  of  the  real  estate 
devised  to  him» until  he  has  mnde  good,  from  such  surplus,  all  that  for  which  he  may 
be  in  any  way  liable  to  the  estate  of  the  deceased,  or  to  any  one  or  more  of  the  other 


All  these  directions  must  be  controlled  by,  taken  and  construed  in  conformity  to 
the  opinions,  directions  and  decrees  of  the  Court  of  Appeals.  And  the  said  report 
•f  the  auditor*  and  the  exceptions  thereto,  so  fiur  as  the  same  may  be  at  variance 
with  these  directions,  are  hereby  overruled. 

Whereupon  it  is  Ordtred,  that  this  case  be  and  the  same  is  hereby  referred  to  the 
auditor^  with  directions  to  state  an  account  or  accounts  accordingly,  from  the  plead- 
iaga  and  proo&  now  in  the  case,  and  from  such  other  proofs  as  may  be  laid  before 
him ;  from  which  he  will  exclude  all  claims  not  then  sufficiently  authenticated ;  and 
also  all  others  not  then  fully  proved,  where  full  proof  has  been  required  by  any  one 
competent  to  plead  the  statute  of  limitations,  and  also  to  require  full  proof  for  the 
pioteoUon  oi  his  own  interestB.-— Z)orMy  v.  Hammond,  1  Bland,  ^1.— And  flie  par- 
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die  personal  estate,  the  doice  of  the  creditors  shall  not  determine 
whether  the  legatees  shall  be  paid  or  not.     So  that  vrherever  there 

ties  tre  hereby  antborized  to  take  tettimoDy  in  relation  to  the  said  aeeonnt  before 
any  justice  of  the  peace,  on  giving  three  d^ye  notice  as  usual :  PrtmkM^  thstt  fSla% 
said  testimooy  be  taicen  and  filed  in  the  Chancery  office  in  tlue  caee,  on  or  befiae 
the  twentieth  day  of  Febniaiy  next. 


The  time  allowed  by  this  order  for  the  taking  and  retuniing  of  teatimoay 
extended  to  the  sixth  of  March  following ;  under  which  some  further  proofr  weie 
taken  and  returned  accordingly. 

After  which  the  auditor  by  bis  report  dated  on  the  Sth  and  filed  on  the  M  of 
Blarcb,  1841,  says,  that  in  obedience  to  the  order  of  the  7th  of  December,  1840,  he 
had  examined  the  proceedings  in  this  canse  and  arrived  at  the  fbUowiog  coMlttsiflM : 

The  amount  of  proceeds  of  sales  made  by  the  trustee  on  the  a7th  of  ICareb,  IMw 
appears,  6rom  the  auditor's  report  filed  on  the  8th  of  May»  IA4B,  to  bam  beta 
$15,687  86 ;  from  which  deduct  the  commissions  and  expenses  of  the  traetee  •■ 
shewn  by  the  same  report  $728  47 ;  and  costs  of  suit  in  this  court  and  the  Oewt  of 
Appeals,  0679  17 ;  and  additional  costs  now  due  $110  67 ;  and  there  reneiaa  tte 
net  sum  of  $18,919  15,  to  be  appropriated  according  to  the  priiicipJes 
established  in  this  cause.  The  mortgage  debt  of  The  Farmers'  Bank  of 
with  interest  to  the  day  of  sale,  as  per  the  same  report,  and  covering  all  the 
sold  amounts  to  the  sum  of  $18,789  55.  And,  if  the  net  proceeds  of  eale  are  to  be 
applied  to  its  payment,  there  would  remain  for  distribution  amongat  flie  geasnl 
creditors  only  the  sum  of  $179  60. 

The  auditor  finds,  that  all  the  claims  filed  against  tlie  estate;  exeept  that  ef  Ike 
complainant,  are  barred  by  the  statute  of  limitations*  which  has  been  pleeded  by  ell 
the  parties  whose  interests  would  be  affected  by  them. 

The  mortgage  of  the  Farmers*  Bank  covers  the  whole  of  that  pettof  the  esfeale  ef 
the  deceased,  known  as  Marengo,  which  was  devised  to  Fayette  Gthsee,  to  Edisetd 
Gibson,  and  to  Frances  Gibson,  now  Frances  Tilton,  wife  of  James  Tilton.  Bciefe 
the  institution  of  these  proceedings,  Fayette  Gibson  had  sold  his  portion  thereof  to 
'  Edward  Lloyd,  one  of  the  defendants,  with  the  consent  of  the  Bank;  and,  It  hei 
been  held  not  to  be  answerable  for  any  part  of  tbe  mortgage  debt  The  Coort  ef 
Appeals  have  further  said,  in  reference  to  the  position  in  which  the  Bank  hee  been 
placed  by  their  consent  to  the  proceedings  of  Fayette  Gibson,  that  if  iteboiild  tam 
oat,  that  the  residue  of  that  part  of  Marengo,  devised  to  Fayette  Gibson,  and  byhia 
conveyed  to  Edward  Lloyd  or  John  W.  Blake,  united  with  the  other  peita  of  Ma- 
rengo, to  which  Fayette  Gibson  was  entitled,  after  paying  their  just  coatcibiitioa 
towards  the  mortgage  debt,  and  all  other  debts  of  the  deceased,  should  psove  inade- 
quate to  the  payment  of  that  portion  of  the  mortgage,  which  the  part  of  Maienge 
devised  to  Fayette  Gibson  was  bound  to  contribute,  then  in  relevance  to  the  ether 
devisees,  owners  of  Marengo,  the  mortgage  d€^bt  of  the  Bank  must  be  deemed  eati^ 
fied  and  paid  to  the  extent  of  such  inadequacy.  Hence  it  becomes  neeesaeiy  bcfiMe 
•determining  how  much  of  the  fund  in  hand  ought  to  be  applied  to  the  peymeet  of 
the  mortgage  debt  of  the  Bank,  to  ascertain  what  part  of  it,  tbe  land  ooM  to  Lloyd 
would  have  been  made  to  contribute  if  now  liable.  And  as  Edward  Gibootnls  de» 
vise*  which  is  tbe  part  of  Marengo  alluded  to  in  the  opiolonof  the  Coait  efAppeatfi 
as  the  part  to  which  Fayette  Gibson  is  now  entitled,  is  answerable  for  its  proper  pie- 
portion  of  the  general  debts,  its  liability,  in  this  respect  also,  must  be  cefabUshed 
before  making  a  distribution  of  the  proceeds  of  sale. 

But  no  p«t  of  Ihe  eslite  of  the  deceased  has  been  aold ;  except  (hose  parts  ef 
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is  a  double  fund,  tbough  this  coart  iviU  do4  reatrain  a  party,  yet  he 
shall  Bot  so  operate  his  payment  as  to  disappoint  another  claioi, 
whether  arising  by  the  law,  or  by  the  act  of  the  testator,  (p) 

Marengo  which  were  de?t8ed  to  Edward  Gibion  and  Frances  Giheoo,  now  Mra.  Til- 
ton  ;  and  the  only  mode  of  ascertaining  the  liability  of  any  one  share  of  (he  estate  is 
to  make  an  apportionment  of  the  outstanding  claims  against  ail  the  devisees  who 
will  be  eventually  answerable  therefor,  according  to  the  most  accurate  valuation  that 
cm  be  obtained.  For  the  purpose  of  affixing  a  proper  valuation  upon  the  several 
pieces  of  property  devised  by  the  deceased,  the  auditor  has  relied  on  the  testimony 
taken  under  an  order  of  court  of  the  14th  of  September  last ;  aod  as  he  is  required, 
for  the  purpose  of  giving  proper  effect  to  the  plea  of  limitations  set  up  by  James 
Tnton,  lor  his  life  interest,  and  Clara  Tilton,  for  her  part  of  the  estate  as  allowed 
by  the  conrt,  to  make  the  estimate  as  of  the  day  of  the  death  of  the  deceased,  he  has 
considered  (he  true  intent  and  meaning  of  the  order  of  the  7th  of  December,  1840, 
to  be,  that  all  the  property  must  be  valued  as  of  that  day,  and  endeavoured  accord- 
ingly, BO  to  estimate  it.  There  are  three  parcels  of  property,  mentioned  in  the  will 
of  the  deceased,  not  embraced  by  the  testimony,  viz :  a  house  and  lot  in  Easton, 
certain  land  in  Alleghany  county,  and  certain  land  in  Tuckahoe.  These  parcels 
have  therefore  been  omitted  by  the  auditor  in  all  his  calculations ;  but,  if  they  should 
be  hereafter  found  by  the  trustee,  they  might  be  sold,  and  the  proceeds  distributed 
amongst  flie  several  parties  according  to  their  respective  rights  and  interests  as  they 
may,  by  that  time,  be  established.  The  rast  of  the  estate  of  the  deceased  is  valued 
as  of  the  time  of  his  death  in  the  following  manner,  viz : 

Fini,  Edward  Gibson's  part  of  Marengo  at  |17,062  60;  Second^  Frances  Tilton*s 
part  of  the  same  at  $6,189  59 ;  Third,  Fayette  Gibson*s  part  of  the  same  at  $7,075  00 ; 
Ftmrth,  Clara  Tilton's  devise  at  |5,681  00 ;  Fifth,  Anne  Reynolds,  wife  of  Joseph 
Reynolds,  devise  at  $9,315  00 ;  Sixth,  Fayette  Gibson's  devise  sold  to  John  W. 
Blake  at  $10,500  00 ;  Seventh,  Harriet  Bennett's  devise  at  $7,840  00.  The  whole 
estate  valued  at  $68,668  09. 

According  to  the  above  estimate  the  mortgaged  property  ought  to  have  paid,  at  the 
death  of  the  deceased,  the  mortgage  debt  in  the  following  proportions,  viz :  The 
whole  mortage  debt  with  interest  to  the  day  of  sale  amounts,  as  per  auditor's  report 
filed  the  8th  of  May,  1840,  to  |18,789  65.  Fint,  Edward  Gibson's  part  of  Marengo 
would  have  paid  for  its  proportion  |7,780  09 ;  Second,  Mrs.  Tilton's  part  would 
have  paid  $2,804  17;  and  Third,  Fayette  Gibson's  part,  sold  to  Lloyd,  $8,205  29. 

Id  order  to  arrive  at  the  proper  value  of  the  equity  of  redemption  in  these  parcels 
of  land  the  auditor  has  estimated  the  interest  of  Mrs.  Rebecca  Gibson,  the  widow  of 
the  deceased,  and  charged  it  apon  that  part  of  Marengo  which  was  devised  to  Fay- 
ette Gibson,  it  being  proved,  that  for  the  first  few  years  after  the  death  of  her  hus- 
band, she  resided  on  that  place.  He  finds  finom  the  testimony,  that  her  interest  is 
Talued  atone  hundred  and  fifty  dollars  per  annum ;  and  from  the  proof,  taken  on  the 
sixth  day  of  March,  1841,  that  at  the  death  of  the  deceased  she  was  forty. nine  years 
of  age;  which,  according  to  the  rule  of  this  court,  would  entitle  her  to  nine  hundred 
ani  thirty-eeven  dollars  and  fifty  cents.  This  sum  has  accordingly  been  deducted 
iftom  the  equity  of  redemption  of  that  part  before  apportioning  the  general  debts,  as 
an  incumbrance  not  subject  to  any  of  them. 

Hie  equity  of  redemption  on  Marengo,  after  satisfying  the  moitgage  debt,  an4 
subject  to  Mrs.  Rebecca  Gibson's  interest  under  the  will  of  the  deceased,  will  be  as 

(p)Fowel  Mortg.8M;  1  Mad.  dUL^n.  MHM6;  Aldiieh«.Goo|Mr,87i8. 889. 
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But  in  making  this  arrangement  great  care  must  be  taken  not 
to  lessen  or  impair,  in  any  manner  whatever,  the  obligation  of  the 

follows,  viz :  lint,  Edward  Gibson's  part  valued  at  |17,062  50 ;  deduct  portioD  of 
mortgage  debt  $7  J80  09,  leaving  $9,832  41 ;  Second,  Fayette  Gibson's  pait  sold  to 
Lloyd,  valued  at  $7,076  00 ;  deduct  portion  of  mortgage  debt  $8,206  29;  and  Mrs. 
Gibson's  dower  $937  60,  leaving  |2,932  21 ;  Third,  Mrs.  Tilton's  part  valued  at 
$6,189  69;  deduct  portion  of  mortgage  debt  $2,804  17,  leaving  $8,886  42. 

In  order  to  assess  upon  Edward  and  Fayette  Gibson's  devise  of  Marengo  a  proper 
proportion  of  the  complainant's  claim,  it  will  now  be  necessary  to  apportion  that 
claim  amongst  the  several  devisees,  assuming,  that  the  mortgaged  property  is  to 
contribute  according  to  the  value  of  the  equity  of  redemption  only  as  just  pettled. 
The  complainant's  claim  is  a  note  dated  18th  October,  1817,  payable  five  months 
after  date,  due  21st  March,  1818,  $2,500  00,  deduct  dividend  of  personal  estate, 
$1,994  98 ;  we  find  his  claim  as  of  this  date  to  be  $506  07 ;  of  which  Edward  Gib- 
son's devise  ought  to  have  paid  $96  22 ;  Fayette  Gibson's  devise,  sold  to  Uoyd, 
$80  23 ;  Mrs.  Tilton's,  $84  91 ;  Mrs.  Reynold's,  $96  04 ;  Mrs.  Bennett's,  $90  83; 
Fayette  Gibson's,  sold  to  John  W.  Blake,  $108  27 ;  and  Clara  Tilton's,  $56  58.  A 
proper  reduction  of  the  complainant's  claim  may  now  be  made  on  account  of  fk/t 
plea  of  limitations  put  in  by  James  Tilton  and  Clara  Tilton.  The  whole  claim  of 
complainant  properly  chargeable  on  the  real  estate  as  above  $505  07 ;  deduct  Clara 
Tilton's  portion  thereof  $58  58 ;  and  six-fifteenths  for  James  Tilton's  Kfe  interest, 
$15  96 ;  leaves  $432  58,  due  to  the  complainant. 

As  the  Court  of  Appeals  have  said,  that  the  complainant  is  entitled  to  substitution 
in  the  place  of  creditors  who,  to  his  exclusion,  were  paid  out  of  the  personal  estate ; 
except  against  Bennett's  and  Blake's  heirs,  it  may  be  seen  by  the  following  state- 
ment what  is  the  amount  as  against  the  latter,  as  well  as  all  the  rest  of  the  deviseet. 

His  claim  properly  chargeable  against  the  real  estate  on  the  21st  of  March,  de- 
ducting  loss  by  the  plea  of  limitations,  as  above,  $432  58.  Interest  from  the  2Ist 
March,  1818,  to  the  27th  of  March,  1889,  $545  42 ;  shewing  as  the  basis  of  appor- 
tionment the  sum  of  $977  95,  against  Bennett's  and  Blake's  heiis.  The  sum  to  be 
apportioned  as  against  the  rest  will  be  found  by  adding  dividend  of  personal  estate* 
$1,994  98,  with  interest  thereon  firom  21st  March,  1818,  to  the  18th  December  fol- 
lowing, $88  77 ;  amounting  to  $2,088  70.  Then  paid  by  the  executors,  §600  00 ; 
leaving  a  balance  of  $1,488  70;  interest  on  which  from  the  18th  Decemtner,  1818, 
to  the  27th  March,  1839,  $1,804  92,  amounting  to  $8,288  62,  which,  added  to  the 
sum  shewn  as  the  basis  of  apportionment,  amounts  to  $4,2M  67.  But  the  coo- 
plainant's  claim  as  now  recoverable  amounts  to  the  sum  of  $8,446  75 ;  of  which 
Edward  Gibson's  devise  would  pay  $1,266  06;  Fayette  Gibson's,  sold  to  Lloyd, 
$397  79;  Mrs.  Tilton's,  deducting  six-fifteenthsfor  James  Tilton's  life  interest, 
$275  42;  Mrs.  Reynolds',  $1,268  70;  and  Bennett's  heirs,  $248  78.  If  we  add 
to  this  amount  the  loss  by  not  allowing  the  complainant  the  benefit  of  substitntion 
against  Bennett's  heirs,  his  whole  claim  as  shewn ;  viz:  as  above,  $3,446  75 ;  loss, 
$319  82,  the  whole  claim  will  be  as  above,  $4,266  57. 

In  the  above  apportionment  the  auditor  has  not  included  the  devise  to  Faytfti 
Gibson  which  was  sold  to  John  W.  Blake,  because  it  appears  from  the  testimony, 
that  after  the  sale  of  that  portion  to  him,  he  paid  debts  of  the  estate  to  the  amount 
of  $5,855  56 ;  which  is  larger  than  the  whole  of  the  complainant's  claim,  erea  wlfk- 
out  allowing  interest  on  the  payment  to  the  day  of  sale,  to  bring  the  payment  to  an 
equality  with  It. 

'  Having  now  ascertained  what  portion  of  the  general  debts  are  property  eliat|^ 
able  upon  Fayette  Gibion's  portion  of  M«refigo,  aoU  to  Lloyd^  as  well  aa  upon 
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eieditor's  contract.    It  can  only  be  made  where  all  the  parties 
are  before  the  court,  and  the  whole  subject  is  within  its  juris- 


Edwtrd  Gilitoii'0  portion,  now  owned  by  Fayette  Gibson,  it  will  be  seen,  that  the 
eooUngeDcy  has  happened  which  was  contemplated  and  provided  for  by  the  Coort 
of  Appeals.  Edward  Gibson's  part  of  Marengo  sold  for  $10,600  00 ;  to  pay  its  por- 
tion of  costs,  41201  25;  commissions,  fftS4  66;  mortgage  debt,  $7,730  09 ;  McCor- 
mick's  claim,  |l,2e6  06 ;  to  pay  Lloyd's  portion  of  the  mortgage  debt,  #8,206  29; 
of  coits,  $120  77;  and  of  MeCormiek's  claim,  $897  79;  amounting  altogether  to 
#13,046  80.    Loss  to  the  Bank  of  |8,046  80. 

But  the  auditor  finds  from  the  testimony,  that  Lloyd,  after  his  purchase,  paid  n 
large  sum  for  debts  due  by  the  estate,  amounting  to  the  sum  of  #8,161  68,  with 
JBterest  from  the  6th  February,  1822,  to  die  27th  March,  1889,  #8,286  88 ;  making 
#6,897  86 — which  is  greater  than  the  siuas  assessed  upon  his  portion  of  the  devise 
and  Edward  Gibson's.  The  auditor  has,  in  apportioning  the  complainants  debts 
amon^it  the  devisees,  included  Lloyd,  although  he  appean  to  have  paid  more  than 
his  proper  proportion ;  because  that  is  no  defence  against  a  creditor.  The  creditor, 
it  is  conceived,  has  also  a  right  to  require  this  assessment  to  be  made  as  against  the 
Bank,  because  there  does  not  appear  to  be  any  reason  for  allowing  the  Bank,  by  its 
agreement  with  the  owners  of  any  part  of  the  mortgaged  property  to  alter  the  situa- 
tion, or  change  the  rights  of  any  other  creditor.  In  respect  to  the  complainant's 
daim,  therefore,  the  property  has  been  charged  as  if  the  agreement  for  the  sale  of 
Lloyd's  portion  had  not  been  assented  to  by  them.  Although  the  auditor  has  ez- 
elmded  Blake's  heirs,  and  Lloyd,  from  contribution  towards  the  payment  of  the 
complainant's  claim,  the  former  being  already  excluded,  and  the  Bank  being  substi- 
tuted in  the  place  of  the  latter,  as  will  be  seen  hereafter,  they  have  been  charged 
with  their  pioper  proportion  of  costs,  inasmuch  as  the  decree  went  against  them  in 
common  with  the  other  devisees;  and  a  payment  of  one  creditor  is  no  just  defence 
against  the  claim  of  another ;  unless  the  assets  have  been  consumed.  But  in  giving 
the  Bank  the  substitution  above  mentioned,  the  other  devisees  pay  only  to  the  ex« 
tent  of  the  benefit  they  have  received  fit>m  the  payment  made  by  the  Bank,  so  as  to 
leave  the  Bank  to  stand  in  the  same  situation  in  which  the  complainant  would  have 
stood,  if  he  were  seeking  from  them  the  payment  of  his  claim.  If  then,  the  Bank 
seeks  from  the  other  devisees  payment  of  the  portions  of  that  debt  paid  by  Edward 
Gibson's  interest,  the  following  will  be  the  result:  Loss  to  the  Bonk  as  above, 
#8,046  60 ;  of  which  Mrs.  TUton  would  repay  (^lt6  07 ;  Mrs.  Reynolds,  #807  89 ; 
Bennett's  heirs,  |166  86 ;  and  Lloyd's  heirs  for  proportion  of  coets,  #120  77 ; 
mmoonting  to  #1,260  60;  leaving  an  eventual  loss  of  |1,786  21. 

The  auditor  now  proceeds  to  distribute  the  funds  in  the  hands  of  the  trustee 
amongst  the  several  parties  according  to  the  views  heretofore  presented  in  his  re- 
port ;  and  in  doing  so  will  assess  upon  the  property  sold,  all  the  commissions  and 
eiqpenses  of  the  sale ;  and  the  other  costs  upon  all  the  property ;  except  Mrs.  Til- 
ton's  interest  and  tiie  devise  to  Clara  TUton.  He  wiU  tiien  assign  aU  of  Mrs.  Til- 
ton's  interest  that  may  remain,  after  discharging  its  appropriate  liabilities,  to  the 
eosapteinant,  in  payment  of  so  much  of  his  claim,  leaving  to  her  a  remedy  against 
the  other  devisees.  He  will  then  proceed  to  shew  in  what  proportions  the  deviseee 
ought  to  pay  the  balance  of  the  complainant's  debt,  and  repay  Mrs.  Tilton.  In  ap- 
portiontng  the  debt  of  the  complainant  amongst  the  devisees,  the  only  motive  of  the 
auditor  is  to  shew  by  what  payments  the  other  devisees  may  avoid  a  sale;  and,  if 
any  one  should  pay  tiie  whole,  what  his  equity  against  the  others  would  be. 

Cmdit  for  the  whole  amount  of  sake  as  per  auditor^s  report,  filed  on  the  8th  of 
May,  1840,  #16,637  86.    Against  which  debit :  C«nmis8ions  and  expenses  of  true- 
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dictioii;  and  where  it  is  clear,  tbat  the  cieditor  eaai  austain  no. 
loss,  nor  be  in  any  way  delayed,  or  have  hia  claim  subjected  to 

tee,  S728  47;  costs  in  this  court  and  the  Court  of  Appeals,  ||87a  17;  additioiiAi 
ooBts;  register"^  fees,  #28  07;  tax,  90  cents;  depositions,  #45  00;  and  anditor'a 
fees»  #42  00;  making  #110  67;  amounting  altogether  for  commissions,  costs  and 
expenses,  to  |1,71S  21.  To  the  Farmers'  Bank  for  their  mortgage  debt,  |i3,730  56; 
deduct  losses  above,  $8,045  55;  then  add,  to  be  repaid  by  Mrs*  Tiltoa,  #178  47; 
leaving  due  to  the  Baok  the  sura  of  #10,d6a  82.  To  James  Txlton,  lor  his  life 
estate  in  Mrs.  Tilton's  equity  as  sold,  threO'twelfths,  #584  SO.  To  the  complainant 
for  his  proper  proportion  of  Mis.  Tiiton'e  equity,  #275  42.  To  ditto,  for  his  pro- 
per pioportion  of  Edward  Gibson's  devise,  #1,266  06.  To  ditto,  for  proper  propor- 
tion of  Fayette  Gibson's  devise,  sold  to  Lloyd,  |897  79,  and  to  ditto,  for  balance  of 
M».  TUton's  equity,  #525  76.  Being  equivalent  to  the  before  meatioasd  whole 
amount  of  sales,  #15,687  86. 

By  the  aforegoing  account  the  complainant  would  receive  out  of  the  funds  in 
hand  on  his  claim,  the  sum  of  #2,465  08;  his  whole  claim  as  reeovwaMe  MMNUto 
to  #8,446  75;  leaving  still  to  be  provided  for,  the  sum  of  #881  72;  of  which  2Iis. 
Reynold's  devise  ought  to  pay  #828  96 ;  and  Mrs.  Bennett's,  #158  76. 

Mrs.  TUton's  devise  sold  for  #5,187  86;  deduct  proportion  of  mortgage  deM» 
#2,804  17;  proportion  of  costs,  commissions,  &c.  #299  57;  leaving  a  balance  doe 
her  of  #1,178  90.  Of  which  she  repaid  to  the  Bank,  #176  07 ;  leaving  to  be  i^ud 
to  her  by  Reynolds  and  wife,  #440  74;  and  for  costs,  #159  01 ;  making  #509  75; 
by  Bennett's  heirs,  #85  02;  and  for  costs,  #183  88,  making  #218  85;  and  by 
Blake's  heirs  for  costs,  #179  28* 

The  following  will  shew  the  situation  of  the  estate  after  the  distribtttion  of  the 
proceeds  according  to  the  former  account.  JDe6tor— The  estate  to  the  Bank, 
#1,260  59— to  complainant,  #981  72— to  Mrs.  TUton,  #997  88;  making  #3,240  14. 
OredO— Due  by  Reynolds  and  wife,  #2,280  60;  by  Benoett's  heirs,  #538  47;  by 
Uoyd  for  costs,  #120  77 ;  by  Blake's  heirs  for  costs,  #179  23 ;  paid  by  Mrs.  TiZton 
to  the  Bank,  #176  07;  amounting  as  above  to  #3,240  14. 

If  these  views  be  correct  the  Bank  wouki  lose  the  sum  of  #1,785  21;  but  aa  there 
would  have  been  no  loss  if  the  mortgaged  property  had  been  propeiiy  applied,  the 
Bank  can  come  upon  the  estate  only  as  a  general  creditor  for  this  balance;  eitkier  in 
its  own  right,  or  by  substitution ;  and  it  is  conceived,  that  for  the  amount  which  is 
claimed  aa  a  general  creditor,  the  plea  of  limitations,  as  set  up  by  the  devisees^ 
would  be  sustained ;  and  that  the  above  mentioned  balance  would  be  finally  lost. 

In  order,  however,  to  meet  the  views  of  the  Bank,  in  case  the  plea  of  UmiiatioBS 
should  not  be  sustained,  the  auditor  has  prepared  the  following  statements  to  shew 
what  would  be  the  amount  of  contribution  due  from  each  of  the  devisees  liable 
therefor,  if  the  claim  be  sustained.  This  will  be  done  in  reference  to  the  plea  of 
limitations  set  up  by  Clara  and  James  Tilton,  and  the  right  of  Mrs.  Bennett  to  lisirs 
the  personal  estate  first  applied ;  and  the  distribution  would  be  made  as  it  was  for 
the  complainant's  claim .  as  follows :  claim  of  the  Bank  as  a  general  creditor 
#1,785  21 ;  Mrs.  TUton  would  pay  #180  28 ;  Mrs.  Bennett  #118  61;  and  BeynoUs 
#826  80;  making  #1,120  61;  being  a  loss  on  Bennett's  portion  of  #588  28;  m. 
Clara  Tilton's  of  #82  82 ;  shewing  still  a  loss  to  the  Bank  of  #664  60. 

The  auditor  has  not  allowed  any  of  the  claims  for  taxes ;  because  it  does  not  Bp^ 
pear  that  there  was  an  insufficiency  of  personal  property  on  the  premises,  or  in  te. 
county ;  without  which  proof,  they  cannot  be  regarded  as  a  lien  on  the  realty*  And 
if  such  proof  were  produced,  it  would  still  be  oeoessaiy  to  shew  upon  mhii  pietcQ 
of  property  they  accrued,  in  order  to  ehuge  the  proper  parties  with  tbem. 
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txf  oddrlioBil  peril.  For  if  tke  paitiw  have  not  been  all  brought 
btfon  the  eouft ;  w  if  they  caimot  be  brought  before  it ;  becaoie 
<^  their  not  haviog  any  such  privity  of  interest  as  will  warrant  the 
makiog  of  them  parlies  to  the  same  suit ;  or  if  the  two  funds  can- 
not be  embraced  within  the  scope  of  the  same  suit;  and  muek 
more  so,  if  tbey  be  not  both  of  them  within  the  jurisdiction  of  the 
court,  it  would  be  utterly  impracticable  to  make  any  such  arrange- 
ment in  ttdoai  of  any  one  set  of  creditors  against  aaotber,  th« 
securi^  of  whose  claim  may  be  thus  greatly  endangered,  and  the 
satisfection  of  which  must  necessarily  be  delayed  and  consequently 
leaaened.  (f) 

It  ia  bdiered,  that  althougl)  the  real  estate  of  a  deceased  debtor 
may  be  subjected  to  the  payment  of  his  debts  in  most  of  the  states 

H*  fcHlwr  Ttforta,  Out  b»  datigDi  bemrfter  la  fih  with  tU*  report  KcooDtt, 
imm  eS  in  lana,  conttitdngwhat  Ii  tln*^  iudoded  In  tblire|ioit;  te  th*  pm» 
poM  of  more  conTenleiit  refenucc,  to  u  to  enible  til  tbe  putiei  iDtireited  (o  ms, 
withoot  retdiDg  tbe  report,  ttw  rMoIt  at  which  it  arrive*. 

Boon  liter  trbich  tbe  tnditor  reported,  that  In  confomitj  witb  hit  raggeriion  In 
hb  teport  of  tbe  6th  iD>tuit,heba»  prepared  and  newtubmitibarewitbacGoaata  A. 
B-  C.  and  D.  Acconnti  A.  and  B.  preaent  Uw  ticwa  trf'  tbeandttoraa  atatedinbia 
Mid  report  Accoant  C.  abewa  tbe  Jiabilitiei  or  tbe  aeTeral  partial  to  each  other,  if 
Qie  Bank  ta  allowed  to  claim  bj  aabitilution,  or  aa  a  general  creditor  for  tbe  amoant 
ImI  on  Edwaid  Gibson'*  derlaa.  Accoant  D.  baa  been  prepw^  under  tbe  initrac- 
(ion  of  tbniolicitor«f  tbsBaok;  and  awards  to  that  inalitntion  payment  of  ita  dabt 
in  fuU;  icaviof  a  nnall  tnlaDce  unappropriated 

On  tbe  2Sd  of  April,  1841,  the  plaintiff,  the  heir*  of  Bennett,  and  of  Blake,  and 
Hn-Tillon  and  Jamea  Tilton,  eicepted  totbiareport  of  the  auditor ;  and  on  the  day 
EAowiog  the  Bank  filed  their  eceepliaBa  to  it  Soon  after  wblcb  tiie  case  wM  anV 
mitted  witboat  argiament 

2MJk  Jpril,  1S4I.— Blahs,  Chtnedtorj—Ordeni,  that  the  (bregoin;  accounts,  de- 
■ignated  aa  accoanta  A.  and  B.  as  made  and  reported  b;  the  auditor,  he  and  tbe  tame 
are  hereby  ratified  end  confirmed ;  and  tbe  tntatee  ia  directed  to  apply  the  proceedt 
■ceonllD^,  witb  a  due  proportion  of  intereat,  that  bs«  been  or  may  be  received. 
AH  other  parti  of  tbe  aud  reports  of  tbe  auditor  filed  on  the  9th  of  March  lut,  to- 
gether witb  an  exceptioni  to  tbe  tame,  which  are  in  any  way  at  variance  n 
order,  an  berel^  ovemded  and  rejected . 

tt  it  nnderatood  that  Uie  pattiei  tcqaiesced  in  the  fnptiety  of  this  on 
finally  adjotted  tbe  ease  among  themselvea  accordingly, 

Tbit  eat*  baa  boan  fnttitod  hen  ai  a  leading  oim  in  rektioa  to  tiie  ab 
limitation*  when  relied  an  in  a  creditor'!  auit ;  aad  (be  natur*  and  opeiatioi 
principlea  may  l>a  deemed  to  bar*  been  lufflciently  illoitrated  by  wbat  ia  hi 
Ingedier  with  what  baa  been  itated  of  it  in  the  other  leporta  of  it  ntm\ 
aboF*. 

(9)  Wiigbt ».  Simpaon,  6  Tea.  T94 ;  £r  psrit  Kendall,  IT  Tea.  filO ;  En 
Booth,  19  Jobn.  Rep.  4S« ;  Tba  York  h.  Jertty  Bteim  Boat  Ferry  Compaoj 
Attoeiate*  of  the  Jenay  Cnnpany,  1  Hopkina,  460. 
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of  tkis  Umofi ;  yet  in  eaeh  oii6|  the  mode  of  adfliimttering  ^usli 
assets  is  materially  different  The  general  creditors  haye,  in  s oiae 
stateSi  greater  difficulties  to  encounter  than  in  others ;  the  right  of 
preference  and  the  classification  of  creditors  varies ;  and  in  some 
the  real  assets  are  within  reach  of  all,  while  in  other  states  credi- 
tors of  only  a  particular  description  are  allowed  to  resort  to  them. 
In  this  case  the  plaintiffs  themselves  say,  by  their  exceptions^  thai 
the  land  in  the  District  of  Columbia,  which  has  been  conveyed  ai 
an  additional  security  for  this  claim,  No*  4,  ^is  not  liable  for  their 
claims  and  other  general  creditors.'  Why  it  is  not  so  liable^  ac- 
cording to  the  law  of  the  District  of  Columbia,  it  is  unnecessaiy  to 
enquire ;  it  is  enough  for  this  court  to  know,  that  the  other  fund  is 
a  portion  of  territory,  or  immoveable  property,  subject  to  another 
government ;  and  is  governed  by  law  which  may  fairly  be  presumed 
to  be,  in  many  respects,  substantially  different  from  that  of  this 
state,  to  demonstrate,  that  no  such  arrangement  can  be  made 
which  may  not  materially  impair  the  obligation  of  the  contract  of 
that  creditor  against  whom  the  funds  of  the  debtor  are  directed  to 
be  marshalled;  and  which  may  not  jH^judice  his  intemstSy  or 
greatly  delay  the  satisfaction  of  his  claim. 

In  the  case  of  principal  and  surety  there  can  be  no  doubt,  that, 
on  a  bill  filed  by  the  surety,  he  will  be  allowed  the  benefit  of  all  the 
securities  of  the  principal,  wherever  they  may  be  located,  or  by 
whatever  law  they  may  be  governed ;  so  far  as  this  court  bM  the 
power  and  the  jurisdiction  to  assure  to  him  the  benefit  of  thesis 
Thus,  if  the  creditor  has  obtained  a  security,  by  mortgage  of  laaA 
in  another  state,  or  in  a  foreign  country,  the  validity  of  which  had 
been  impaired  or  made  .questionable  by  the  creditor  himself;  the 
surety  may  here  have  the  cieditor  ordered  to  sue  upoa  such 
foreign  security  for  the  purpose  of  testing  its  validity,  and  endear 
vouring  to  obtain  satisfaction ;  because  if  the  security  has,  in  &cty 
by  his  own  conduct  been  rendered  so  unavailable  that  be  cannot 
recover,  the  surety  will  be  discharged.  And  this  arises  as  an  equir 
table  consequence  of  the  nature  of  the  contract  by  which  the  princi- 
pal and  surety  are  bounds  (r) 

The  marshalling  of  different  funds  among  creditors,  ig  not^  ^w- 
ever,  founded  on  any  such  equity  or  implied  contract  between 
debtors ;  but  rests  upon  a  natural  and  moral  equity ;  that  no  one 
ought  to  J)e  permitted,  at  his  mere  will,  to  derive  a  benefit 


{r)  Theobald  PxiiL  &  Sur.  206;  Haj«s  v.  WjBird,  4  John,  C.  C.  m. 


POST  ».  MACKALL.  ftf|f 

^t  wbMi  most  injure  aiK»ther;  and  that  equality  is  equity,  pvoH- 
ikd  the  court  has  any  foundatioii  for  enforcing  such  equity  without 
depriying  a  party  of  his  clear  lega]  rights,  or  impairiag  the  obUga- 
tiOB  of  his  contract.  («) 

I  mn  therefore  of  opinion,  that  the  claimant  No.  4,  cannot)  for 
the  h^iefit  of  the  other  creditors  of  the  deoeased,  be  required  to 
proceed  against  md  exhaust  the  ftind,  or  land  in  the  District  of 
Oolumbia,  ^ivhich  had  been  mortgaged  to  them  as  a  security  for 
thehr  debt,  before  they  are  allowed  to  come  here  for  satis&etion 
out  of  the  proceeds  of  that  fond  lying  within  this  state  which  had 
also  been  mortgaged  to  them  as  a  security  for  the  same  debt. 

It  appears,  that  claim  No.  11,  the  Toucher  of  which  was  &%d 
oil  the  90th  of  October,  1830,  is  founded  on  a  supersedeas  judg«> 
ment,  acknowledged  by  the  deceased  on  the  17th  of  April,  1811^ 
^hich,  after  havin|$  been  suftred  to  lapse,  was  revived  by  $cwt 
ykeias  in  189S*  And,  consequently,  it  is  now  a  subsisting  lien 
«lpon  the  real  estate  of  die  deceased,  not  barred  by  the  statute  ef 
limitations,  and,  as  such,  is  entitled  to  a  preference  over  all  subse* 
quent  liems,  as  well  as  over  all  the  olaims  of  the  general  creditors. 

But  the  mortgage  on  vAich  claim  No.  4  is  founded,  bears  date 
4m  the  10th  of  October,  1821,  at  a  time  when  this  judgment  must 
liave  so  expirod,  that  no  execution  could  have  issued  upon  it  \  and) 
Iberefore,  it  oould  not,  after  that  time,  be  revived  so  as  to  overreadi 
the  mortgage  claim  No.  4 ;  and  thus,  upon  the  principles  hereto** 
fon  hid  down  by  this  court,  (i)  this  judgment  claim  No.  11,  can 
Ottly  be  aHowed  a  preference  out  of  the  proceeds  of  the  realty,  after 
the  mortgage  claim  No.  4  has  been  folly  satisfied. 

The  claims  No.  95  and  36,  founded  on  judgments  rendered 
against  the  deceased  on  the  10th  of  April,  1818,  being  the  eldest 
Hens  upon  the  realty  of  the  deceased,  appear  to  be  entitled  to  a  pre^ 
forenoe  over  all  other  claims.  But  The  Bank  eftke  Untied.  States^ 
who  stands  here  as  claimants  No.  4, 6,  6, 7  and  8,  has  relied  upon 
the  statute  of  limitations  in  opposition  to  these  two  claims ;  the 
vouchers  of  whi6h  w»e  not  ffled  until  the  13th  of  January,  1832^ 
and  therefore  they  are  clearly  barred.  And  hence,  according  to 
the  itile  laid  down,  in  relation  to  this  matter,  these  claims,  No.  35 
and  36,  can  be  allowed  to  obtain  no  portion  of  these  assets  to  the 
prejudice  of  any  c^  the  claims  of  the  Bcmk  which  may  be  in  any 
manner,  or  to  any  extent  sustained  as  against  the  estate  of  the 


(i)  2  Foab.  Eq.  asS.— (i)  Ooombs  v.  Jotdon,  aate  284. 


(tn  P06T  V.  MACKALL. 

deceased ;  ahhougfa  as  against  all  the  other  creditors,  now  lM<fore 
the  court,  except  claim  No.  4,  they  -would,  if  not  opposed  by  a  pies 
of  limitations,  be  clearly  entitled  to  a  preference ;  eren  againat 
claim  No.  11,  whose  right  to  issue  an  execution  upon  his  judg* 
ment,  existing  at  the  time  when  these  two  judgments  were  ob- 
tained,  having  been  suffered  to  expire,  could  not  be  revived  so  as 
to  overreach  an  intermediate  lien  or  conveyance,  which  during  ks 
lapse,  had  taken  full  effect.  («) 

The  personal  estate  is  the  fund  primarily  liable  for  the  payment 
of  debts ;  and  therefore,  if  the  real  estate  be  mortgaged,  the  per- 
sonal estate  must  be  applied  in  discharge  of  the  mortgage  in  lelief 
of  the  realty.  But  where  there  are  simple  contract  creditois  who 
cannot  resort  to  the  mortgaged  estate,  the  mortgage  debt  may  be 
thrown  entirely  upon  it,  so  as  to  leave  the  personalty  for  the  boiefit 
of  the  simple  contract  creditors.  But  by  our  bw,  on  the  persoad 
estate  being  exhausted,  all  creditors  may  resort  to  the  realty;  and 
therefore,  in  administering  the  assets  of  a  deceased  debtor,  in  this 
court,  there  can  rarely  be  any  necessity  for  such  a  marshalling  of 
the  funds  for  that  purpose,  since  all  the  assets,  real  and  personal, 
are  to  be  applied  to  the  satisfaction  of  the  creditors  according  to  the 
priorities  of  their  respective  liens ;  and  then  in  satisfaction  ^f  the 
rest  in  due  proportion;  applying  the  personalty  first,  so  that  if 
there  be  any  surplus  it  shall  be  left  as  of  the  realty,  and  go  to  (he 
heirs. 

If  there  was  here  no  other  distinction  among  these  creditors, 
than  that  arising  from  the  nature  of  the  securities  of  their  claims  as 
derived  from  the  deceased  debtor  himself,  the  distribution  of  these 
assets  might  be  made  among  them  upon  principles  the  most  simple 
and  obvious.  But,  it  must  be  recollected,  that,  according  to  the 
recently  established  rules,  an  absolute  judgment  against  an  exeeu« 
tor  or  administrator,  although  conclusive  as  between  the  creditor 
and  executor  or  administrator,  is  not  so  as  between  the  creditor 
and  the  heir  or  devisee ;  and  that  a  plea  of  the  statute  of  limita- 
tions,  if  established  as  a  bar,  can  only  enure  to  the  benefit  of  him 
who  pleads  it ;  and  besides,  that  although  a  creditor  who  has  ob- 
tained an  absolute  judgment  at  law  against  an  executor  or  adttihk- 
istrator,  will  not  be  permitted  to  levy  his  debt  by  njierijueias  after 
a  decree  to  account ;  yet  he  cannot,  on  coming  in,  under  the  de- 
cree, be  compelled  to  part  with  any  advantage  his  judgment  has 


(«)  isas,  ch.  194;  Coombs  v.  Jordao,  tote  284. 
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givea  hka  as  agiinst  the  personal  estate.  {v>)  And,  consequently, 
it  will  not  only  be  necessary  here  to  place  the  mortgage  debt, 
daim  No.  4,  and  the  judgment  debts,  claims  No.  11,  35  and  36, 
altogether  upon  the  estate  bound  by  those  liens,  in  order  to  let  in- 
the  general  cueditors,  whose  claims  are  not  barred  by  the  act  of 
limitations  as  against  the  personalty,  to  obtain  what  they  can  from 
that  fund ;  but  also,  for  the  purpose  of  baying  the  absolute  judg* 
ments,  which  as  regards  each  other,  stand  upon  an  equal  footing, 
first  satisfied  out  of  that  fund,  so  that  the  heirs,  who  must  be 
allowed  to  be  substituted  for  them,  may  obtain  reimbursement  firom 
the  adauBistrator  himself,  to  the  amount  of  their  inheriUnoe  taken 
to  satisfy  the  balance  of  those  judgments.  For  the  amount  of 
which  balance  there  must  be  a  decree  over  in  favour  of  those  judg- 
ment creditors ;  or  after  all  the  creditors  have  been  fully  satisfied 
in  &your  of  the  heirs,  who,  for  so  much,  have  a  right  to  be  substi- 
tuted for  those  creditors  against  the  administrator  against  whom 
those  absolute  judgments  have  been  rendered,  (x) 

I  shall  therefore  direct,  that  the  proceeds  of  the  sale  of  the  real 
estate  be  applied  first  in  full  satisfaction  of  the  mortgage  and  judg- 
ment debts,  claims  No.  4,  11,  35  and  36,  according  to  their  respec* 
tive  priorities  and  rights  as  against  others ;  that  the  personal  estate 
be  first  applied  in  full  satisfaction  of  the  absolute  judgments  ren- 
dered against  the  administrator ;  and  then,  that  the  residue  of  the 
personalty,  if  any,  be  applied  in  satisfaction  of  those  claims  which, 
as  against  it,  have  not  been  barred  by  the  statute  of  limitations. 

The  claims  of  these  plaintiffs,  designated  in  the  auditor's  report 
as  claims  No.  1,  2  and  3,  have  been  established  by  the  decree  of 
the  4th  of  May,  1830 ;  and,  therefore,  cannot  now  be  impeached 
by  ai\y  creditor  coming  in  under  that  decree;  unless  upon  the 
ground  of  mistake,  fraud,  or  collusion  with  the  defendants,  (y) 
No  objection  of  that  kind  has,  however,  been  made  or  alluded  to; 
and,  therefore,  the  exceptions  against  them  must  be  overruled. 
But  then  although  these  plaintiffs  had,  previously  to  the  institution 
of  this  suit,  obtained  absolute  judgments  at  law  against  the  admit 
nistrator  of  the  deceased ;  yet  having  alleged  in  their  bill,  that  there 
was  not  a  sufficiency  of  personal  estate  to  satisfy  their  claims ;  and 


(w)  MartiD  v,  Maitin,  1  Yes.  212;  Lowtbian  o.  Haael,  4  Bro.  C.  C.  171;  Hain- 
wmd  V.  Kaounood,  2  Bland^  861.— (x)  Walker  «.  Praawick,  2  Vea.  681 ;  Ellkott  •. 
Welch,  2  BlaDd>  247.— (jf)  Harriaon  v.  Romaey,  2  Yea.  48S;  Welch  v.  Stewart,  2 
Bland,  8S. 
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baviog  obtained «  decree  for  a  sale  of  the  realty  founded  ob  an  ad- 
missioa  of  the  troth  of  that  allegatioD»  they  cannot  now  hare  a 
decree  over,  against  the  administrator,  for  any  balance  of  their 
olaims,  that  may  remain  unsatisfied ;  or  take  any  other  advantage 
of  the  absolute  nature  of  those  judgments  which  they  have  thus 
abandoned;  or  be  regarded  in  any  other  way  than  as  standing 
among  those  general  creditors  whose  claims  are  not  barred  by  the 
statute  of  limitations,  (z) 

In  England  and  here,  formerly,  it  was  necessary,  in  the  adminis- 
tration of  a  deceased  debtor's  estate,  to  attend  to  the  distinction 
between  debts  due  by  specialty  and  those  due  by  simple  contract ; 
because,  according  to  the  order  in  which  the  law  directed  the  debts 
of  the  deceased  to  be  paid,  those  due  by  specialty  were  to  be  first 
paid ;  and  where  the  assets  were  insufficient  to  pay  all,  and  the  exe- 
cutor or  administrator,  in  violation  of  this  rule,  paid  them  away  in 
satisfaction  of  simple  contract  debts,  he  thereby  made  himself  liable 
for  the  remaining  unsatisfied  specialty  debts,  (a)  Where,  howerer, 
the  assets  were  sufficient  to  pay  all,  a  simple  contract  debt  might 
be  safely  paid,  at  any  time,  without  regard  to  this  precedence  in 
fiivour  of  specialty  debts.  (6)  But  by  our  acts  of  Assembly,  pre- 
scribing the  order  in  which  the  debts  of  the  deceased  shall  be  paid 
from  the  personal  assets ;  (c)  and,  on  a  deficiency  thereof,  firom  his 
real  assets ;  (d)  the  distinction  between  debts  due  by  simple  con- 
tract and  by  specialty  has  been,  in  this  respect,  abolished ;  and, 
therefore,  there  can  be  no  occasion  to  advert  to  it  for  any  such  pur* 
pose.  It  should,  nevertheless,  be  attended  to  in  all  cases  where 
the  debtor  has,  by  deed,  bound  his  heirs  as  well  as  himself  for  the 
payment  of  the  debt,  as,  in  such  cases,  the  creditor  thereby  has  it 
in  his  power  to  sue  and  recover,  at  common  law,  fiom  the  heir 
abne,  merely  in  respect  of  svch  assets  descended,  which  the  cre- 
ditor cannot  do  upon  any  simple  contract,  or  even  specialty,  where- 
by the  heir  has  not  been  expressly  bound,  (e) 

But  it  still  continues  to  be  important,  here  as  in  England,  in  le- 
ference  to  the  statute  of  limitations,  to  look  to  the  distinction  be- 
tvraen  specialty  and  simple  oonlmct  debts ;  because  of  the  doflbreflt 
preseribed  as  an  rilowabie  bar  to  each,  ff)    A  creditor 


(s)  Shepptfd  V,  Kent,  2  Vera.  43S.— (a)  Pidchon*S  case,  9  Co.  88;  Dep.  Com. 
Qm.  US.— (ft)  Tatner  v.  Turner,  1  Jac.  Sc  W.  89.— (c)  nSS,  ch.  101,  iiib  cfc.  8,  «. 
17.-^(tf )  ITSi,  ch.  80, 8. 7.^(€)  Hammond  v.  Hammond,  2  Bland,  825.— -(7)  1715, 
ch.  28,  8. 2  and  0. 
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vbose  debt  is  secured  bj  an  iostrament  under  seal,  as  by  bond  or 
deed,  the  money  so  secured  is  a  specialty  debt.  In  general  where 
a  deed  and  agreement  will  support  an  action  of  debt,  the  creditor 
is  held  to  be  a  creditor  by  specially ;  and  there  are  a  variety  of 
cases,  where  a  creditor  whose  debt  is  secured  by  a  covenant ;  al- 
though  for  unliquidated  damages,  has  been  deemed  to  be  a  credi- 
tor by  specialty,  {g)  But  in  the  case  of  principal  and  surety  bound 
by  a  bond,  if  the  surety  pays  the  debt  he  is  considered  only  as  a 
simple  contract  creditor  of  the  principal.  (A)  Where  money  is  lent 
upon  a  mortgage,  and  there  is  a  personal  covenant  or  stipulation, 
in  the  mortgage  deed,  for  payment,  or  any  further  security,  as  a 
bond  or  contract  under  seal  to  pay  the  debt,  it  is  one  due  by  spe* 
cialty;  but,  without  any  such  covenant  or  further  security,  it  is  a 
debt  by  simple  contract  only.  The  mortgaged  estate  being  nothing 
more  than  a  pledge  for  the  money  borrowed ;  that  is,  for  the  perso- 
nal debt ;  and  as  every  loan  of  money  creates  a  debt,  whether  there 
be  a  covenant  or  bond  for  the  payment  .of  the  money  or  not,  if 
there  be  no  bond  or  personal  covenant  to  pay  the  money  it  is  merely 
a  simple  contract  debt,  (t) 

But  it  appears,  that  the  deed  by  which  this  debt  was  secured 
bears  date  on  the  12th  January,  1^1 ;  and  that  the  claim  was  filed 
on  the  16th  of  November,  1830,  within  less  than  twelve  years 
after ;  therefore  it  cannot  be  affected  by  the  statute  of  limitations, 
which  has  been  relied  upon  against  it  by  the  other  creditors,  as 
regards  the  realty ;  in  addition  to  which  it  has  been  established,  as 
against  the  personalty,  by  an  absolute  judgment  against  the  admi- 
nistrator. It  is,  however,  clear,  that  as  all  the  parties  to  this  mort- 
gage are  before  the  court ;  and  the  mortgaged  property  is  withib 
the  jurisdiction  of  the  court,  it  must  be  first  applied,  so  &r  as  it 
will  go,  in  satisfaction  of  this  claim  No.  5.  And  that  the  claim- 
ant, if  not  thus  fully  satisfied,  must  be  allowed  to  come  in  here,  to 
the  amount  of  the  balance,  for  a  due  proportion  with  the  other  ere- 

{g)  BensoD  v.  fienson,  1  P.  WiH.  ISO ;  Freemoult  v.  Dedire,  1  P.  Will.  429 ;  Gif* 
ford  V.  Manley,  Cas.  Tern.  Tal.  109;  Vmhoii  v,  Yawdiy,  S  AtJt  119;  Langley  v. 
Vmkmg,  1  Dick.  815;  BtUy  v.  Ekins,  2  Pick.  682;  ChevtUf  v,  Btoae,  2  Dick. 
782;  Broome  v.  Monek,  10  Yes.  620;  AooDjmoiis,  18  Yes.  888;  Miuwn  v.  May^ 
8  Yes.  8b  B.  194 ;  Mavor  «.  DaveBport,  2  Cond.  Chan.  Bep.  890 ;  Marriott*.  Tkomp- 
fon,  WiOia,  186.— (A)  Jones  s.  Davids,  8  Cond.  Chan.  Rep.  666;  Copis  v.  Middle- 
ton,  11  Cond.  Chan.  Bep.  128.— (i)  Howel  v.  Price,  1  P.  WiU.  291 ;  King  v.  Kin^ , 
8  P.  WiU.  868;  Meynell  «.  Howard,  Prec.  Chan.  61 ;  Cope  v.  Cope^  2  Salk.  449; 
Galton  9.  Hancock,  2  Atk.  486;  Waring  9.  Ward,  7  Yes.  886;  AUrick  v.  Cooper, 
8  Yee.  894 ;  Ex  parU  Digby,  4  Cond.  Chan.  Bep.  110. 
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ditors,  vrhose  claims  have  the  same  grade  and  authenticity,  (j) 
But  as  this  personal  property  so  mortgaged  came  to  the  bands  of 
the  defendant  Louis  Mackall  as  administrator  de  bonis  non^  he  must 
be  held  accountable  for  it ;  and  can  only  be  discharged,  in  so  far 
as  it  may  appear,  that  it  had  been  applied  in  satisfaction  of  the 
debt ;  and  for  so  much  as  may  not  have  been  so  applied,  he  alone 
bust  be  charged. 

The  claims  No.  14,  20,  26,  27,  28  and  37,  are  founded  on  spe- 
cialties, not  barred  by  the  statute  of  limitations.  Upon  claims  No. 
14,  20  and  28,  absolute  judgments  have  been  obtained  against  the 
administrator;  and  judgments  for. a  proportion  of  the  personal 
assets  on  claims  No.  25,  27  and  37.  The  claim  No.  22,  the 
Toucher  of  v^hich  was  not  filed  here  until  the  11th  of  January, 
1831,  is  founded  on  a  note  under  seal,  which  became  due  on  the 
19th  of  December,  1816 ;  and,  therefore,  it  is  clearly  barred,  unless 
it  can,  by  some  of  the  circumstances  connected  with  it,  be  talrea 
out  of  the  statute. 

.  The  execution  of  the  .deed,  upon  which  this  claim.  No.  22,  is 
founded,  has  been  admitted ;  and  there  are  endorsed  upon  it  seve- 
ral receipts  for  payments,  one  so  late  as  the  4th  of  August,  1826 ; 
which,  if  shewn  to  be  truly  what  they  purport  to  be,  would  be  suffi- 
cient to  take  it  out  of  the  statute  of  limitations.  A  man  cannot 
be  permitted  to  make  evidence  for  himself;  and  the  endorsements 
by  the  obligee,  such  as  these,  are  not  admitted  to  prove  the  origi- 
nal thing  in  demand ;  but  being  evidence  in  discharge  of  the  obli- 
gor, they  are  only  consequentially  evidence  in  favour  of  the  obligee, 
to  take  the  case  out  of  the  presumption  arising  from  the  lapse  of 
time.  Even  to  this  extent,  however,  they  are  regarded  as  evidence 
of  a  very  questionable  character,  when  it  is  recollected,  that  the 
security  remains  in  the  hands  of  the  obligee ;  and  that  he  may  thus 
be  under  a  continual  temptation  to  fabricate  such  endorsements 
merely  for  the  purpose  of  sustaining  his  claim  for  the  balance.  Bat 
to  make  such  endorsements  evidence  for  this  purpose,  it  is  neces- 
sary to  shew,  that  they  were  actually  made,  as  they  bear  date, 
within  the  time  of  limitation ;  for  if  they  were  made  after  that  time, 
though  they  may  be  evidence  of  actual  payments ;  yet  they  cannot 
be  received  as  evidence  to  take  the  case,  out  of  the  statute,  (k) 


(J)  Hammond  v,  HammoQd,  2  Blmd^  884 ;  Greenwood  v.  Taylor,  4  Cond.  Cban. 
Rep.  dSl.-~(fc)  Humphreys  «.  Humphreys,  3  P.  Will.  897;  Glynu  v.  The  Bank,  2 
Vet.  42;  Hillaiyo.  Waller,  12  Yes.  206 ;  Fladong  o.  WiotAT.  19  Vet,  IM;  8«rU  «. 
Barrinstoo,  2  Ld.  Raym.  1870 ;  The  Mayor  of  Hull  v.  Horner,  Cowp.  108. 
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Htle  there  it  no  proof  of  the  hand-wriliiig  of  thesti  eadotse- 
mentS)  or  that  they  were  really  made  at  the  time  they  bear  date; 
nor  of  any  other  circumstance  which  can  take  this  claim  No.  22, 
out  of  the  statute ;  it  must  therefore  be  considered  as  banred. 

The  claims  No.  6|  18  and  19|  are  founded  on  simple  contracts, 
npon  which  absolute  judgments  have  been  obtained  against  the 
administrator;  the  claims  No.  9,  10,  12,  13, 15,  21,  23,  24  and 
96,  are  founded  on  simfde  contracts  on  which  judgments  have  been 
rendered  against  the  administrator  for  a  proportion  of  fhe  personal 
assets ;  and  the  claims  No.  29  and  34,  are  founded  on  simple  con- 
tracts, in  satisfaction  of  which  the  administrator  has  bound  himself 
by  single  bills  to  pay  a  proportion  of  assets.  All  these  claims, 
considered  a^  the  simple  contract  debts  of  the  intestate  are  clearly 
barred  by  the  statute  of  limitations  as  against  the  realty ;  but  they 
are  not  so  barred  as  against  the  personal  estate  by  reason  of  those 
Judgments  and  acknowledgments. 

In  the  voucher  exhibited  of  claim  No.  8,  it  is  said  to  haye  been 
secured  by  a  deed  of  trust  for  a  piece  of  ground  in  Greorgetown; 
but  no  such  deed  has  been  shewn  to  the  court ;  and,  therefore^ 
upon  the  proof,  as  it  stands,  this  claim  can  only  be  regarded  as  a 
tumple  contract  debt ;  and,  as  such,  is  clearly  barred  by  the  statute 
of  limitations  relied  on  against  it.  The  claims  No.  16, 17, 32  and 
33,  have  no  other  foundation  than  that  of  simple  contracts ;  and 
are  evidently  barred  by  the  statute  of  limitations  relied  on  against 
them. 

The  claim  No.  7,  is  for  costs  on  an  absolute  judgment  whii^ 
was  recovered  against  the  administrator ;  and  therefore,  aa  it  is  a 
claim  which,  of  itself,  never  existed  against  the  estate  of  the  de- 
ceased, it  cannot  now  be  made  a  charge  upon  his  estate,  and  must 
be  wholly  rejected.  The  claims  No.  30  and  31,  it  is  also  clear ; 
because  of  the  circumstances  and  for  the  reasons  stated  by  the 
auditor,  in  bis  report,  cannot  be  sustained  against  either  the  per- 
sonal or  real  estate  of  the  deceased.  They  must  therefore  be 
altogether  rejected. 

It  is  agreed,  that  Christiana^  the  widow  of  Benjamin  MackaU^ 
deceased,  be  allowed  for  her  dower,  in  the  Prince  Georges  lands, 
the  sum  of  one  thousand  dollars,  to  be  paid  to  her  by  Loui^ 
MaekaUy  out  of  the  bond  given  by  him  as  a  purchaser  of  a  part  of 
the  land.  Hence,  it  is  unnecessary  to  speak  of  the  principles  of 
equity  by  which  her  right  of  dower  might  have  been  protected,  and 
the  arrangements  of  the  funds  which  might  have  been  made  £of 
that  purpose. 
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It  hm  been  urged,  thai  the  reKmce  upon  the  slatnic  6[  lnnt»- 
tiims  by  Thi  Bank  of  the  UniM  SMe$,  comes  too  late  after  the 
auditor  has  made  a  report  m  favour  of  the  claims  they  hare  tbos 
attempted  to  oppose. 

The  auditor  can  be  considered  in  no  other  point  of  view  than  as 
a  ministerial  officer  of  the  court ;  upon  whom  the  Legialatnre  haa 
not,  nor  cannot  confer  any  portion  of  the  judicbl  power  assigned 
by  the  constitution  to  the  Chancellor.  The  auditor  is  not  eniy 
subject  to  the  control  ot  the  court,  but  it  is  also  made  his  duty  to 
state  such  accounts  as  may  be  desired  by  eiAer  party.  The  audi- 
tor adjudicates  upon  nothing;  but  merely  puts  in  order  and  pre^ 
pares  die  materials  upon  which  the  court  is  to  decide.  His  report, 
therefore,  either  for  or  agaiast  any  claim,  can  in  no  manner  aftet 
the  rights  of  any  party.  (I) 

According  to  the  course  of  the  court,  in  a  creditor's  suit  the 
statute  of  limitations  may  be  relied  on,  at  any  time,  by  a  party  or  a 
creditor  who  has  neither  done  nor  permitted  any  act  to  be  done 
which  must  be  considered  as  an  express  or  tacit  waiver  of  such 
a  ground  of  defence  or  opposition  to  the  olaim*  (m)  In  this  case 
the  right  to  rely  upon  the  statute  of  limitations  has  been,  ia  no 
manner,  waived  by  The  Bank  tif  (ht  Untied  Siates^  or  by  any  other 
of  the  claimants  by  whom  it  has  been  insisted  upon. 

From  this  general  review  it  appears,  that  claims,  No.  1,  2, 3,  4^ 
6,  11,  14,  20,  25,  27,  28  and  37,  cannot  be  affected  by  any  reli* 
ance  upon  the  statute  of  limitations  in  opposition  to  th^n ;  that 
claims  No.  8,  16,  17,  22,  32,  33,  35  and  36,  may  be  baited  aa 
against  the  whole  estate  so  far  as  the  statute  of  limitations  has  been 
rdied  upon  against  them ;  that  claims  No.  6, 9, 10, 12,  13, 15, 18, 
19,  20,  21,  23,  24,  26,  29, 34  and  37,  cannot  be  barred  fioa  hav- 
ing recourse  to  the  personal  estate  by  a  reliance  on  the  statnte  ct 
limitations  in  opposition  to  them,  although  they  may  be  barred  as 
against  the  realty;  and  that  claims  No.  6,  6^  14,  18,  19, 20 and 
5^  having  been  established  by  absolute  judgments  against  the 
administrator  of  the  deceased  have  a  right  to  go  agaiast  tho  pei^ 
sonal  estate  upon  that  foundation. 

Upon  recurring  to  the  exceptions  of  the  parties,  it  will  be  seen, 
that  on  the  2d  of  March,  1831,  the  day  on  which  the  auditoHa  it* 
port  was  filed,  the  claimants  No.  1,  2  and  3,  relied  on  tiie  statute 


(I)  Ikeuj  •.  Bafflmond,  1  Bland,  4S4 ;  Tewnsbe&d  v.  BtweMi,  t  Bland,  41^*) 
Walclis.SteiMit,2Blaad^41.      . 
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«f  Vimtsliottt  in  oppooitioii  to  daimf  No.  6, 6, 7,  and  8;  that  the 
olaiinaiits  No.  4,  6,  6,  7,  and  8,  by  their  ezoeptioiis  filed  on  the 
87lk  of  March,  1831,  relied  on  the  statute  of  limitations  in  oppo« 
aition  to  claims  No.  1»  2,  3,  9,  10,  11,  12,  13,  14,  16,  16, 17,  18, 
19,  21,  83,  23,  24,  26,  27,  29,  32,  and  33 ;  that  on  the  25th  of 
Jmniiarjr,  1832,  the  claimants  No.  9, 10, 12,  13, 14, 15, 16, 17, 21, 
£3,  and  24,  by  their  exceptions,  relied  on  the  statute  of  limitations 
as  a  bar  to  daims  No*  5,  6,  7,  and  8;  and  that  on  the  same 
day  the  claimants  No.  4,  5,  6,  7,  and  8,  relied  on  the  statute  of 
Kmilatioiis  in  bar  of  the  claims  No*  34, 36,  36,  and  37. 

.  But  finoaa  what  has  been  said  in  relation  to  these  claims  it  ap* 
pears,  that  althcngh  the  claims  No.  1,  2,  3,  6,  11, 14,  26,  and  27, 
may  be  benefited,  they  cannot  be  injured  by  the  application  of  the 
statute  of  limitations ;  that  claim  No.  4,  on  account  of  its  priority 
•f  lien ;  and  claims  No.  7,  30,  and  31,  because  of  their  being 
^together  excluded,  cannot  be,  in  any  way,  affected  by  the  statute 
ef  limitations;  and,  therefi)re,  since  Jio  man  can,  without  utility  to 
himself,  be  allowed  capriciously  to  disappoint  another  of  his  just 
lights,  they  cannot  be  permitted  to  rely  on  it,  either  as  a  pretext 
for  their  own  protection,  or  to  the  prejudice  of  any  other  blaimant* 
Gonseipiently,  in  marshalling  the  assets,  in  reference  to  the  statute 
of  limitations,  as  relied  on,  these  four  claims  No.  4,  7,  30,  and  31, 
must  be  entirely  laid  aside* 

The  leading  objects,  in  arranging  these  funds,  are  to  produce 
the  greatest  amount  of  satisfaotion  to  each  of  the  several  creditors, 
allowing  to  each  his  just  rights ;  to  give  to  the  most  active  those 
piefeKDces  and  advantages  which  the  law  always  awards  to  dili- 
gence; and  to  avoid  any  such  conflict  of  interests  as  may  prevent 
a  distribution  of  the  whole  in  such  manner  as  to  leave  any  one 
unsatisfied,  so  £ur  as  the  assets  will  go,  or  as  may  deprive  any  one 
of  bia  due  prc^Kurtion.  Therefore,  if  conflicting  pleas  of  the  sta- 
tute of  limitations  can  be  no  oAerwise  adjusted,  that  which  has 
bc«D  fiffat  filed  must  be  allowed  first  to  operate ;  and  where  pleas  of 
the  atatnte  of  limitations  have  been  filed  by  different  creditors,  on 
die  same  day,  so  as  to  have  a  countervailing  operation  against 
each  other,  they  must  both  of  them,  so  fiir  as  they  so  operate,  be 


With  regard  to  the  accooiit  of  the  defendant  I^fM  Mackatty  as 
administrator  de  bama  nonf  it  is  clear,  that  all  ta^s,  due  on  the 
real  estate  of  an  intestate,  at  the  time  of  his  death,  must  be  paid 
by  bis  administrator,  as  public  charges  entitled  to  a  preference  in 


0M  P08T  t.  MAC&ALL. 

fatfufaction  from  his  personal  estftte;  B«l  ibis  a^nnnistnlor  cranres 
an  allowance  for  taxes  which  have  accrued  since  ihe  death  of  the 
intestate ;  but  no  such  allowance  can  be  granted*  As  to  the  cre^ 
dit  for  $1,006|  which  the  administrator  insists  on  haying  allowed 
to  him^  I  have  already  spoken  of  it  in  connexion  with  claim  Ho.  5* 

The  personal  estate  of  the  deceased  is  to  be  regarded  aa  aa 
aggregate  amount  of  value.  It  cannot  be  culled  and  parceled  out 
so  as  to  leave  that  which  is  of  little  or  no  value  to  rest  as  aD 
incumbrance  any  where,  or  upon  any  one ;  but  the  whole  must 
be  so  disposed  of  as  to  produce  a  clear  average  or  aggregate 
amount  for  the  benefit  of  all  creditors  first ;  and  then  for  aD  who 
take  after  them.  If,  as  is  alleged,  in  this  instance,  the  personal 
estate  be  composed  in  part  of  aged  or  infirm  slaves,  who  are  una?* 
ble  to  maintain  themselves,  they  must  be  disposed  of  with  ottier 
portions  of  the  personalty,  so  as  not  to  leave  them  as  a  burthen 
Qpon  any  one,  or  upon  the  county.  The  right  to  have  such  slaves 
niaintained  by  the  owner,  in  discharge  of  the  county,  has  been 
expressly  given  as  a  public  claim,  by  which  the  estate  of  the 
deceased  owner  is  bound;  {n)  and  therefore,  the  administrator 
must,  at  his  peril,  make  such  a  disposition  of  the  estate,  if  practi- 
cable, as  to  secure  to  the  public,  that  right;  and  he  cannot  be 
allowed,  to  the  prejudice  of  the  creditors,  or  next  of  kin  of  the 
deceased,  to  retain  any  thing  for  the  maintenance  of  such  aged  or 
infirm  slaves. 

Whereupon  it  is  Ordered^  that  this  case  be  and  the  same  is  here- 
by again  referred  to  the  auditor,  with  directions  to  state  a  final  ac- 
count. The  claim  No.  4,  is  to  be  first  and  fully  satisfied  from  the 
proceeds  of  the  real  estate  that  has  been  sold ;  and  then  fixim  the 
same  proceeds,  Hie  amount  agreed  upon,  according  to  the  tenns  of 
the  agreement,  is  to  be  allowed  to  Oiristiana  Mackall^  the  widow, 
in  lieu  of  her  dower ;  and  then,  after  the  satisfaction  of  these  claims, 
the  residue  of  the  proceeds  of  the  realty  is  to  be  applied  in  full  satis- 
faction of  claim  No.  11 ;  after  which  an  amount  is  to  be  set  apsst 
equal  to  the  full  satisfaction  of  claims  No.  36  and  36.  The  claims 
No.  5, 6,  18, 19,  20  and  28,  are  to  be  first  fully  satisfied  out  of  the 
personal  estate,  or  so  far  as  it  will  go,  so  as  distinctly  to  shew  the 
deficiency,  if  any,  to  be  made  up  to  each  of  those  claimants  out  of 
the  realty.    But  if  a  surplus  of  the  personalty  should  remain,  after 
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satisfying  those  claims,  then  a  eoD^plete  distribution  thereof  is  to 
be  made  among  the  claimants  No.  6,  9,  10, 12, 13, 16, 18, 19,  20^ 
21,  23,  24,  26,  29,  34  and  37.  Then  a  dividend  is  to  be  made  of 
the  real  and  personal  estate,  among  the  claiimants  No.  1,  2,  3,  9^ 
10,  12,  13,  14,  16,  16, 17, 18, 19,  20,  21,  22,  23,  24,  25,  26,  27, 
28,  29,  32,  33,  34  and  37,  so  as  to  put  each  of  them  upon  an 
equal  footing,  as  nearly  as  practicable,  with  each  o^r  and  aU 
other  claimants,  except  the  dower  claim,  and  claims  No.  4,  11,  35 
and  36,  and  as  if  the  claims  No.  6, 6  and  8,  were  allowed  to  come 
in  among  the  divisors ;  and  then  the  whole  residue  of  the  estate, 
real  and  personal,  is  to  be  so  distributed  as  to  give  claims  No«  35  and 
36  a  preference  for  a  full  satisfaction  against  all,  except  claims  No. 
5,  6  and  8 ;  and  so  as  to  apply  the  whole  in  satisfaction  of  the 
several  remaining  claims,  until  they  are  all  as  fully  and  as  equally 
satisfied  as  may  be,  according  to  their  respective  rights.  In  mak- 
ing this  final  arrangement  and  distribution  of  the  funds,  real  and 
personal,  of  this  deceased  debtor,  the  auditor  is  further  directed  to 
reject  claims  No.  7,  30  and  31,  together  with  all  others,  which  do 
not  appear,  at  the  time  he  makes  his  statement,  to  be  fully  and  cor- 
rectly authenticated  according  to  the  course  of  the  court. 

And  it  is  further  Ordered^  that  the  exceptions  to  the  auditor's 
report  of  the  accounts  of  the  defendant  Louis  MackaUy  as  adminis- 
trator de  bonis  non^  be  and  the  same  are  hereby  sustained  and 
allowed;  except  as  to  the  objections  to  the  items  in  account  A. 
from  No.  1  to  No.  8  inclusive,  which  have  been  abandoned ;  Prer 
vided,  that  as  regards  the  exceptions  against  the  allowance  £at 
$1,005,  it  be  shewn,  that  the  whole  value  of  the  slaves  mentioned 
in  the  mortgage  deed  of  the  12th  of  January,  1821,  has  been  ap- 
plied by  the  administrator  in  satisfaction  of  claim  No.  6,  otherwise 
for  so  much  only  as  has  been  so  applied. 


In  pursuance  of  this  order,  the  auditor  made,  and  on  the  2Ist  of 
May,  1832,  filed  a  report  of  a  final  account,  distributing  the  whole 
proceeds  of  the  estate  of  the  deceased  among  his  creditors  whp 
had  come  into  this  court ;  three  of  whom  had  filed  the  vouchers 
of  their  claims  since  the  passing  of  the  order  of  the  14th  of  Feb- 
ruary. The  auditor  in  this  report  says,  that  the  administrator  de 
bonis  non  had  failed  to  produce  the  evidence  which  was  required 
to  entitle  him  to  the  credit  for  $1,006,  mentioned  in  that  CMrder; 
that  the  circumstances  disclosed,  induced  the  auditor  to  believe, 
that  the  administrator  might  be  entitled  to  the  credit,  though  some 
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considerable  time  might  be  required  to  collect  bis  proofs  and  ex- 
planations. And  as  there  was  already  a  large  sum  of  mooejr  in 
court|  laying  unproductive,  the  auditor  had,  therefore,  thought  it 
best  to  report  immediately,  and  therein  assume,  that  the  adminis- 
trator was  entitled  to  such  an  allowance,  the  right  to  which  might 
be  suspended ;  so  that  if  it  should  ultimately  be  determined  agunst 
him,  a  distribution  of  the  amount  might  be  made  without  distuib- 
ing  the  accounts  which  were  then  reported.  That  he  had  accord- 
ingly stated  an  account  between  the  administrator  de  honu  nmi,  and 
the  estate ;  and  thereby  corrected  his  former  accounts  agreeably  to 
the  directions  given.  And  after  allowbg  the  credits  as  ordered, 
with  some  others  proved  by  the  vouchers  lately  filed,  and  the  ram 
of  $1,006;  there  appeared  to  be  a  balance  in  the  hands  of  ihe 
administrator  of  $3,184  71,  as  of  the  26th  of  July,  1830,  the  day 
of  the  first  sales  of  the  real  estate.  In  all  other  reqpects  the  audi- 
tor's statements  conform  substantially  to  the  directions  given. 

It  appears,  that  the  gross  amount  of  the  sales  of  the  real  estate 
were  $16,639  92 ;  firom  which  were  deducted  $683  17,  for  com- 
mission allowed  to  the  trustees  who  made  the  sales,  and  $166  46 
for  costs ;  leaving  a  balance  of  $16,681  29  as  the  neat  proceeds 
of  the  realty  which,  with  the  balance  in  the  hands  of  the  adminis- 
trator, gave  a  sum  total  of  $18,866  to  be  distributed,  in  the  man- 
ner directed,  among  those  of  the  forty  creditors  whose  claims  were 
not  altogether  rejected.  Four  of  those  creditors,  No.  4,  11,  35 
and  36,  including  $1,000  allowed  to  the  widow  as  directed, 
amounting  to  $7,873  44,  were,  upon  the  principles  laid  down,  en- 
titled to  a  preference,  and  were  awarded  a  full  satisfaction  accord- 
ingly. The  rest  of  the  creditors  who  had  established  their  daistf 
were  allowed  a  due  proportion  of  the  balance  of  the  estate,  amount- 
ing to  $9,992  66,  according  to  the  amount  of  their  respective 
claims  as  directed. 

l%th  June^  1832.— Bland,  Chancellor.— Ordered,  that  the  fore- 
gobg  report  of  the  auditor  be  and  the  same  is  hereby  ratified  and 
confirmed ;  and  the  said  administrator  and  trustees  are  directed  to 
apply  the  assets  and  proceeds  accordingly  with  a  due  proportion  of 
interest.  But  the  final  adjustment  of  the  account  of  the  adminis- 
trator de  bonis  no»,  and  the  further  extent  of  his  liabOity  are  here- 
by suspended  for  the  reasons  suggested  by  the  auditor  until  further 
order. 

After  which  the  proceeds  of  the  sales,  as  collected,  were,  from 
time  to  time,  brought  into  court,  and  distributed,  with  an  allowance 
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of  five  p»  cml.  (o  the  tnitftees  for  all  sums  collected  by  them  bj 
««ut  M  attorneys  at  law.  Without  any  further  controversy  as  to  the 
ngfats  of  the  creditors  or  parties,  the  case  seems  to  have  been,  on 
the  28lh  of  September,  1836,  finally  closed. 
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On  the  filii^  of  a  bill  fbr  an  injunctSon  the  defendant  may  instantly  put  in  his 
anflWer,  so  as  thereby  to  pre^rent  the  granting  of  an  injunction  as  prayed.— A 
party  may  be  compelled^  in  a  lammary  way,  to  pay  the  costs  dae  to  a  commit- 

As  i>y  a  decree  to  aceoant  the  defendant  becomes  an  actor,  the  plaintiff  cannot 
thereafter  dismiss  his  bill  without  notice  to  the  defendant  by  a  rnle  further  pro- 
ceedings«—A  person  who  hsa  beSn  finaUy  discharged  under  the  insolvent  law 
cannot  sue  or  be  sued  in  relation  to  any  property  so  transferred  to  his  trustee  for 
(hf  beaefit  of  his  creditors. — ^A  discharge  under  the  insolvent  law  of  a  party  to  a 
pending  suit,  does  not  operate  as  an  abatement;  but  the  suit  becomiiig  thereby 
defective,  the  defect  must  be  removed  before  the  suit  can  be  allowed  to  proceed. 

This  bill  was  filed  on  the  2l8t  of  April,  1826,  by  Thomas  I. 
Holly  administrator  of  Thomas  Tongue^  against  Thomas  T.  McPhev" 
son.  It  states,  that  on  the  first  of  July,  1822,  a  partnership  was 
formed  under  the  firm  of  Tongue  if  MePhersoUy  between  the  intes- 
tate of  the  plMntifif  and  the  defendant,  which  was  carried  on  until 
the  first  of  Noyember,  1825 ;  of  the  profits  of  which  Tongue  was 
to  have  two-thirds  and  McPherson  one-third.  That  immediately 
on  the  dissolution  of  this  firm  they  entered  into  another  co-part- 
nacrfiip,  the  profito  of  which  they  were  to  share  equally  under 
the  firm  of  Uiomas  T  McPherson  ^  Co.  which  continued  until 
Tongue^$  death ;  which  happened  on  the  2d  of  January,  1826. 
After  Which  letters  of  administration  on  his  estate  were  granted  to 
this  plaintift  That  both  of  these  firms  were  largely  indebted; 
tiiat  the  stock  of  goods  remaining  on  hand,  and  in  the  possession 
of  the  defendant,  was  very  considerable;  which,  with  the  debts 
due  to  them,  if  properly  managed,  would  be  sufficient  to  satisfy  all 
the  claims  against  them  and  leave  some  surplus.  That  the  defen- 
dant, although  frequently  requested,  had  not  exhibited  to  the  plain- 
tiff any  statement  of  the  transactions  of  those  firms.  That  the 
defendant,  since  the  death  of  the  plaintiff's  intestate,  had  continued 
to  carry  on  business,  and  was  selling  the  stock  of  goods  belonging 
to  tl^e  two  firms  wittout  taking  any  inventory  thereof;  or  in  any 
67  V.3 
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other  maimer  ascertaining  the  amount,  quantitjTy  oar  vsiue  ^  the 
partnership  effects*  That  the  defendant  has  no  property;  except 
his  interest  in  those  co-partnerships ;  and  his  conduct  had  been 
such  as  to  hazard  the  interests  of  those  joint  concerns,  and  woe 
calculated  to  injure  the  estate  of  the  plaintiff's  intestate,  and  to 
expose  it  to  loss  and  waste ;  and  that  the  defendant's  selling  the 
partnership  property  and  effects  at  retail  was  improper,  because  it 
should  be  sold  at  public  sale. 

'The  bill  then  prayed  for  an  account ;  the  plaintiff  thereby  offer- 
ing to  admit  the  defendant  as  a  creditor  of  the  estate  of  his  intes- 
tate for  whatever  might  appear  to  be  due  to  him  from  those  joint 
concerns;  for  general  relief;  and  for  an  injunction  commanding 
the  defendant  to  refrain  and  surcease  from  selling  the  goods,  pro- 
perty, and  effects  belonging  to  either  of  the  co-partnerships,  anii 
also  from  collecting  and  receiving  any  of  the  debts  due  and  owing 
thereto,  &c. 

On  the  same  day  the  defendant  put  in  his  answer,  in  which  he 
admitted,  that  the  two  partnerships  had  been  formed  and  carried 
on ;  and  were  largely  indebted  as  stated :  that  the  goods  which 
came  to  his  possession  as  surviving  partner,  and  were  then  on 
band,  would  amount,  if  sold  at  retail  upon  short  credit,  to  abort 
^2,000 ;  but,  if  forced  into  market,  and  sold  at  auction  for  cash, 
would  not  command  any  price  near  their  original  cost     That 
without  great  care  and  diligence  in  winding  up  the  two  joint  con* 
cems,  their  effects  would  not  be  sufficient  to  meet  the  claims 
against  them :  that  the  stock  of  goods  on  hand  was  the  only  effec- 
tual means  which  the  defendant  had,  to  meet  the  urgent  demands 
made,  against  him  as  surviving  partner;  that,  since  the  death  of 
the  plaintiff's  intestate,  this  defendant  had  disposed  of  a  part  of  the 
joint  effects  in  the  best  possible  manner,  and  applied  the  proceeds 
in  satisfaction  of  the  claims  against  them.    That  he  had  in  aB 
things  done  his  best  to  preserve  the  interests  of  the  two  partner- 
ships ;  and  the  plaintiff's  allegations,  that  he  had  put  those  inte* 
rests  at  hazard,  and  had  no  other  property,  were  false.      That 
this  defendant  was  never  requested  by  the  plaintiff  to  fumifih  hio^ 
with  a  statement  of  the  transactions  of  the  firms;  on  the  con- 
trary, the  plaintiff  had  always  had  free  access  to  the  books  of 
the  concerns,  and  the  defendant  had  always  been  ready  and  will- 
ing to  give  any  information  on  the  subject  within  his  power ;  that 
an  inventory  of  the  goods  on  hand  had  been  taken  a  abort  tuna 
before  the  death  of  the  plaintiff's  intestate,  and  the  amount  par-^ 
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tlonlfiriy  aficertained ;  that  the  estate  of  the  plaintiff's  intestate 
would  be  inadequate  to  pay  his  debts,  and  this  defendant  woald 
be  serioasly  injored  in  consequence  thereof;  and  that  this  defen- 
dant has  not  been  able  to  ascertain  the  aggregate  of  the  debts 
against  the  two  firms,  &c. 

26M  .aprilj  1826.— Bland,  Chancdhr.— The  defendant's  soli- 
citor called  upon  the  Chancellor  at  his  office,  and  asked  leave  to 
lodge  with  him  an  answer  to  a  bill  which,  he  said,  would  soon  be 
laid  before  him.  In  a  few  hours  after  the  bill  was  accordingly 
presented.  The  Chancellor  apprised  the  plaintiff's  solicitor  o! 
these  circumstances ;  and,  after  hearing  his  remarks,  has  read  and 
considered  the  biQ  and  answer. 

It  often  occurs,  in  cases  where  the  suit  has  been  amicably  insti- 
tuted, that  the  bill  and  answer  are  filed  together,  and  that  some 
order  is  passed  thereon  at  once.  But  this  is  not  said  to  be,  nor 
does  it,  in  any  respect,  wear  the  aspect  of  an  amicable  call  for  the 
aid,  or  sanction  of  the  court,  to  have  that  done  on  a  statement  of 
facts  about  which  the  parties  are  agreed,  or  which  they  are  willing 
riiould  be  done.  The  parties  here  are  substantially  opposed  as  to 
every  object  of  this  suit ;  and  they  apprised  the  Chancellor,  that 
they  were  so  before  he  read  either  the  bill  or  answer. 
'  The  prompt  manner  in  which  the  defendant  has  chosen  to  come 
in  and  answer  is  unusual;  perhaps,  indeed,  such  an  instance  never 
happened  befbre.  But  I  am  not  aware  of  any  practice  of  this 
court,  or,  of  any  principle,  governing  the  administration  of  justice, 
which  prohibits  a  defendant  from  answering  instantly  to  any  com- 
plaint that  may  be  made  against  him.  On  the  contrary,  courts  of 
justice,  whether  of  common  law  or  of  equity,  not  only  allow  a 
party  to  come  in  and  immediately  defend  himself;  but  consider  a 
promptness  in  doing  so  as  highly  commendable.  The  various 
formalities,  intervals,  and  pauses  of  the  process,  warning,  summon- 
ing, or  coercing  a  defendant  to  appear  and  answer,  are  intended 
for  his  benefit ;  and  to  allow  him  time  to  deliberate,  and  to  move 
in  the  most  circumspect  manner  in  the  defence  of  his  rights ;  and 
being  for  his  advantage  only,  he  may  waive  them  all ;  and,  as  in 
this  instance,  come  in  and  answer  instantly.  By  doing  so  he 
accelerates  the  progress  of  the  case  which  must  be  for  the  advan- 
tage of  him  who  complains  of  a  delay  or  denial  of  right.  This 
plaintiff  may  now  except  to  this  answer,  set  the  case  down  to  be 
heard  on  biH  and  answer,  or  put  in  a  general  replication  and  pro- 
ceed forthwith  to  take  testimony.    In  short  any  defendant  to  a  bill 
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ot eonpfeint  in  ihi»  court  nay  appear  graftit  and  galnA of  tba 
as  soon  as  he  can.  (a) 

But  it  is  said,  tliat  this  is  an  injunction  bill,  and  an  iiijiuiclio% 
if  allowable  at  aU,  is  always  granted  ex  parte  on  a  consideralfeii  of 
the  bUl  alone.  This  practice  has,  however,  arisen  out  of  tke  cir- 
cumstances of  our  country,  and  the  peculiar  urgency  of  such  cases. 
The  exigencies  of  the  case,  as  set  forth  by  the  plaintiff,  in  his  biB, 
may  be,  and  most  commonly  are,  such  as  to  call  for  immediate 
interposition ;  and  therefore>  the  Chancellor  must  act  on  the  repre- 
sentation of  one  party  only.  But  in  all  such  cases  the  opposite 
party  is  allowed  an  early  opportunity  of  being  heard;  and  if  the 
nature  of  the  case  require  it,  the  manner  and  time  of  his  bdng 
heard  is  unusually  facilitated  and  shortened.  But  if  a  defendant 
should  hear  of  such  a  bill  being  on  its  way  to  the  Chancellor,  it 
does  not  seem  to  me,  that  there  can  be  any  sound  regvilalion  which 
sbCNild  hinder  him  from  fotUowing  the  bill  to  the  tribunal^  and  in- 
stantly presenting  his  answer  so  as  to  prevent  the  imposition  of 
the  threatened  restriction.  An  injunction  may  be  dissdved  on  the 
ooming  in  of  an  answer  which  positively  denies  all  the  facts  npoa 
which  the  equity  of  the  bill  is  founded ;  benee  it  would  be  strange 
indeed  to  refuse  to  look  at  such  an  answer  presented  together  with 
the  bill,  and  to  grant  an  injunction  which  must  sooii>  and  inevita- 
bly be  dissolved.  I  am  therefore  of  opinion,  that  this  answer  most 
be  now  read  and  considered.  Upon  which  it  will  be  safficient  to 
remark)  &at  on  the  bill  alone  I  should  have  doubted  the  propriety 
of  granting  an  injunction ;  but  upon  looking  into  the  answer  I  can 
have  no  doubt. 

Ordered^  that  no  injunction  be  issued  as  prayed  by  this  bill  of 
complaint. 

The  plaintiff  put  in  a  general  replication  to  the  defendant's 
answer ;  and  some  time  after  brought  the  case  before  the  court  by 
moving  for  a  decree  to  account. 

27/A  July^  1826. — Bland,  Chancellor. — Decreed^  that  the  par- 
ties account  with  each  other ;  and  the  case  is  hereby  referred  to 
the  auditor,  who  is  directed,  from  the  proofs  now  in  the  case  and 
such  other  proofs  as  may  be  produced  by  either  party  upon  giring 
reasonable  notice  to  the  parties  to  state  one  or  more  accounts  us 


(a)  Fett  ».  The  Master  of  Christ's  Cottege,  S  firo.  C.  C.  S78 ;  HaoWaiHt ».  Walt- 
tMr»  6  Mad.  422;  Webster  v.  Tbrel&U,  1  Cond.  Cbsn.  Repp  S7. 
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ikm  Mrtore  of  te  ease  ottj  tag|^ ;  and  to  report  his  pyoceedliigv 
to  the  CSmiceHor. 

,  By  consent  a  commission  was  issued  to  Joseph  G.  Harrison  to 
take  testimony ;  who  accordingly  took  the  depositions  of  several 
witnesses  and  returned  them  with  the  commission*  After  which 
he  filed  a  petition  in  which  he  stated,  that  his  fees,  as  commis- 
sioner, against  the  defendant  amounted  to  the  sum  of  (16,  which 
he  had  neglected  to  pay,  although  repeatedly  called  on  so  to  do. 
Whereupon  he  prayed  for  an  order  for  payment 

Ibth  May^  1829. — Buind,  Chancellor. — Ordered^  that  the  de- 
fendant Thomas  T,  McPherson  forthwith  pay  to  the  commissioner 
Joseph  G.  Harrisony  the  sum  of  sixteen  dollars,  being  for  his  com- 
mission fees  as  above  stated. 


On  the  9th  of  March,  1832,  the  plaintifif  filed  a  supplemental  bill 
in  which  he  stated,  that  the  defendant  ITiomas  T.  McPherson  had 
on  application  to  Anne  Arundel  County  Court,  been  finally  dis- 
charged under  the  insolvent  law,  that  Robert  McPherson  had 
been  appointed  trustee  for  the  benefit  of  his  creditors ;  and  that 
soon  after  TTiomas  T,  McPherson  died  utterly  insolvent ;  that  no 
administration  had  been,  or  would  be  granted  on  his  estate ;  by 
reason  whereof  this  suit  had  abated.  Whereupon  he  prayed,  that 
it  might  be  revived  against  Robert  McPherson^  the  trustee  of  the 
late  defendant,  &c.  The  subpasna  issued  on  this  bill  was  returned 
summoned  to  March  term,  1832. 

The  plaintiff,  by  his  petition,  filed  on  the  20th  of  July,  1832, 
prayed  to  have  leave  to  dismiss  his  bill,  and  for  the  usual  order  in 
such  case. 

26th  Julj/j  1832.— Bland,  Chancellor. — This  case  having  been 
submitted  with  notes  by  the  plaintiff's  solicitor,  and  no  one  ap- 
pearing for  the  defendant  before  the  close  of  the  sittings  of  the 
term,  the  proceedings  were  read  and  considered. 

The  application  of  a  plaintiff  to  dismiss  his  bill  is  one  which  is, 
ordinarily,  granted  as  of  course,  at  any  stage  of  the  proceedings, 
on  the  payment  of  costs.  (6)  But  in  this  case  there  having  been  a 
decree  to  account,  each  party  has  been  thereby  virtually  clothed 
with  the  rights  of  an  actor;  afler  which  the  defendant  having 


{by  4  Aim.  c.  16, 8. 23  j  Kilty'B  Rep.  247 ;  AnoDjmous,  1  Yes.,  jun.,  140 ;  Dixon  v 
Parks«  1  Yes.,;un.,  402, 
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olitaiMd  die  benefit  of  the  biolTettt  law^  oilier  peMons  bteame' 
thereby  interested  in  the  matter  in  litigation ;  and  iSte  defendant 
haying  died^  after  he  had  been  thus  discharged  under  the  insolvent 
law,  and  the  suit  having  been  revived  by  a  sapplemental  biD 
against  his  trustee  alone,  this  application  by  the  plaintiff  to  disnuss 
hb  bill  presents  questions  of  much  importance  in  practice,  and  of  a 
nature  involving  a  consideration  of  some  of  the' positive  provisions 
of  the  insolvent  law,  and  of  the  principles  arisbg  out  of  those 
provisions. 

In  all  cases  where  a  defendant  is  chargeable  with  the  rents  and' 
profits  of  property ;  and  wherever  it  may  be  necessary  to  ascertain 
the  amount  to  be  awarded  to  the  plaintiff,  it  is  of  course  to  refer  the 
case  to  the  auditor,  with  directions  to  state  such  an  account  as  Ihe 
nature  of  the  case  may  require,  and  such  other  accounts  as  either 
party  may  desire.  But  a  reference  to  the  auditor  in  such  cases 
dpes  not,  of  itself,  place  the  parties  in  the  reciprocal  relation  to 
each  other  of  plaintiff  and  defendant,  as  on  a  bill  for  an  account 
upon  a  dealing  in  trade,  as  in  this  instance,  where,  after  a  decree 
to  account,  both  parties  are  considered  as  actors  in  relation  to  such 
account ;  and  the  final  decree  may  be  in  favour  of  the  one  or  the 
other,  according  as  the  balance  may  appear.  And,  therefi>re,  if  the 
suit  should  abate  after  such  a  decree,  by  the  death  of  either  plain- 
tiff or  defendant,  the  surviving  party,  or  the  representatives  of  the 
deceased  may  have  it  revived  by  a  hill  of  revivor;  because,  the 
defendant,  after  such  a  decree,  has  as  direct  an  interest  in  the  con- 
tinuance of  the  suit  as  the  plaintiff,  and  may  ultimately  be  as 
essentially  benefited  by  it.  (c) 

But,  as  in  such  cases,  that  reciprocal  interest  in  the  suit  which 
the  decree  to  account  gives  to  each  of  the  parties  enables  either  of 
them  to  revive  and  continue  it,  so  the  plaintiff  cannot,  as  under 
other  circumstances,  be  allowed  at  his  pleasure,  after  such  a  decree, 
to  dismiss  his  bill  on  the  payment  of  costs  ;  but  can  only  get  rid 
of  it  by  a  final  decree,  or  by  availing  himself  of  the  negligence 
and  default  of  the  defendant  after  he  has  been  called  upon  to  pro- 
ceed ;  and  therefore,  after  a  decree  which  thus  gives  the  defendant 


(c)  Kent  9.  Kent,  Prec.  Cha.  197 ;  StoweU  v.  Cole,  2  Vera.  219,  297 ;  Donet' 
case,  1  P.  WiU.  aSS;  HoUingshead's  ease,  1  P.  WilL  744;  AnoDymoas,  3  Afk.  691 ; 
Thom  V.  Pitt,  Sele.  Ca.  Cha.  64;  Dinwiddle  v.  Bailey,  6  Yes.  141;  WilUaxns  r. 
Cooke,  10  Yes.  406 ;  Horwood  o.  Schmedes,  12  Yes.  811 ;  Bayley  v.  Edwards,  S 
Swan.  70S;  Bodkin  «.  Glaney,  1  Ball.  St  B.  217;  Smith  ».  Marks,  2  Rand.  449; 
Moreton  v.  Harrison,  1  Bland,  490 ;  1825,  eh.  166. 
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an  intoesl  in  fbe  {wtih&t  i^roMnitkm  of  -the  sail,  the  plaiBliff  cas 
only  have  entered  upon  the  docket  the  common  rule  further  pro** 
ceedings,  so  as  thereby  to  lay  a  foundation  for  obtaining  leaye  to 
dismiss  his  bill  at  the  next  term,  (d) 

'  In  England  any  trader  may,  under  certain  circumstances,  be 
subjected  by  his  creditors  to  the  operation  of  the  bankrupt  law  so 
as  thereby  to  have  his  property  taken  from  him  and  transferred  to 
assignees  for  the  benefit  of  his  creditors ;  and  consequently,  so  long 
as  the  commission  of  bankruptcy,  sued  out  against  him,  remains  in 
force,  as  he  has  been  thereby  totally  divested  of  all  property  then 
held:  by  him,  not  as  trustee  or  in  right  of  another,  and  which  might 
be  made  liable  to  the  payment  of  his  debts,  he  cannot  nor  ought 
not  to  be  allowed  to  sue  or  be  made  a  party  to  any  suit  at  law  or 
in  equity  in  regard  to  any  such  property ;  unless  under  peculiar 
circumstances,  (e) 

'  Here,  to  enable  a  debtor  to  obtain  the  benefit  of  the  insolvent 
law  he  must  be  then,  at  the  time  of  his  application,  in  actual  con- 
finement, (/)  or  he  must  give  two  months  notice  of  his  application 
in  tbe  manner  prescribed,  {g)  And  it  is  declared,  that,  on  the  ap- 
plicant having  taken  the  prescribed  oath,  the  court,  upon  the  recom- 
mendation of  the  creditors,  if  they  make  any,  shall  appoint  a  trustee 
for  their  benefit;  which  appomtment  shall  operate  as  an  assign^ 
ment  of  all  the  insolvent's  property  so  as  to  vest  the  title  to  the  same 
in  such  trustee,  who  shall  manage,  sell,  and  distribute  the  same  in 
the  manner  prescribed,  and  under  the  control  of  the  court  to  which 
the  application  has  been  made.  (A)  And  after  the  trustee  has 
given  bond,  and  the  applicant  has  conveyed  to  him  all  his  estate 
for  the  benefit  of  his  creditors,  and  the  trustee  has  certified,  that  he 
is  in  possession  of  all  tbe  estate  of  the  applicant  mentioned  in  his 
schedule,  (t)  the  court  may  order  that  such  applicant  shall  be  dis- 
charged, as  well  from  aU  debts,  covenants,  promises,  and  agree- 
■  -■■''      '  '  -  ■  ■  ■ .      I  ■ ,         . . «, 

(d)  Skip  V,  Wuner,  8  Atk.  558 ;  Carring;toii  v.  Holly,  Dick.  290 ;  Anonymom, 
11  Yes.  168;  Lashlay  «.  Hogg,  11  Tm*  603 ;  1  Hair.  Pn.  Oha.  605.«(e)  Cope- 
man  v.  Gallanf,  1  P.  WiU.  814 ;  Bennet  v.  Davis,  2  P.  WiU.  816 ;  Qriffin  v.  Archer^ 
2  Anst  478 ;  Benfield  o.  Solomons,  9  Yes.  88  ;  Wbitwortii  v.  Davis,  1  Yes.  &  B.  545 ; 
WUkins  V.  Fry,  1  Merir.  245 ;  Hammond  v.  Attwood,  8  Mad.  158 ;  Bailey  v.  Yin- 
cent,  5  Mad.  48;  Lloyd  v.  Lander,  5  Mad«  282;  Piarcy  v,  Roberts,  6  Cond.  €ba. 
Rep.  469 ;  Casbome  v.  Barsbam,  9  Cond.  Cba.  Rep.  289;  Wincb  v.  Keeley,  1  T. 
R.619;  Wortbii^n  V.  Lee,2Bland,  682.— (/)  1805,  cb.  110, s.  2;  1808,  cb.  71.— 
(f )  1805  cb.  110,  s.  21 ;  1884»  cb.  809.— (4)  1805,  cb.  110,  b.  2,  4,  7  and  10 ;  1812, 
ch.  77,  B.  6 ;  1820,  cb.  194 ;  1827,  ch.  70,  B.  3;  1882,  ch.20e,  B.  8;  1885,  cb.  286.— 
(i)  )S05;  cb.  110,  8.  5;  1827,  cb.  70,  s.  1 ;  1829,  cb.  208,  8.  3. 
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Bcmts  due  ttom^  or  owing  or  oontracted  ia  his  uidtTidqal»  as  also 
in  his  partnership  capacity,  before  the  time  of  his  i^plicatioD;  pro* 
vided^  that  no  person  who  has  been  guilty  of  a  breach  of  the  law^ 
and  has  been  or  is  liable  to  be  fined  shall  be  discharged  bom  aojr 
such  fine ;  and  provided^  that  any  property  which  he  shall  there- 
after acquire  by  gift,  descent,  or  in  his  own  right  by  bequest,  de- 
vise, or  in  any  course  of  distribution  shall  be  liable  to  the  j^yment 
of  such  debts ;  and  provided  alsOj  that  the  discharge  of  such  appli- 
cant shall  not  operate  so  as  to  discharge  any  other  person  from  any 
debt  (j)  But,  that  all  property  of  the  applicant,  not  mentioned  in 
his  schedule,  shall  be  subject  to  execution  and  attachment^  in  the 
same  manner  his  property  was  prior  to  his  application,  (k) 

From  which  it  appears,  that  the  property  of  a  debtee  cannot  hen, 
as  in  England,  be  placed  under  the  insolvent  law  in  any  way  by 
the  mere  act  of  any  of  his  creditors ;  that  it  can  only  be  so  disposed 
of  upon  the  voluntary  application  of  the  insolvent  debtor  himself; 
and  that  the  transfer,  when  so  made,  being  less  open  to  queitioiiy 
because  of  its  being  voluntary,  and  in  all  respects  as  absolute  as  att 
assignment  under  the  bankrupt  law  bf  England,  the  reason  why  an 
insolvent  here  should  not  be  allowed  to  sue  or  be  mad^  a  party  to 
a  suit  in  relation  to  property,  not  then  held  by  him  as  trustee,  or 
in  right  of  another,  and  so  transferred,  is  much  stronger  than  that 
which  arises  from  an  assignment  under  the  analogous  pctmsions  of 
the  English  bankrupt  law.  (/)  The  English  bankrupt  law  is,  in 
general,  administered  upon  the  principle,  that  there  will  be  no  sur- 
plus of  the  bankrupt's  estate  to  be  returned  to  him ;  our  insolvent 
law,  in  terms,  proceeds  upon  the  same  principle  by  expressly  de- 
claring, that  its  benefit  is  to  be  granted  only  to  those  who,  by 
reason  of  their  misfortunes,  are  unable  wholly  to  pay  their  debts,  (m) 
Nevecfheless,  under  some  circumstances,  an  insolvent  here,  like  a 
bankrupt  in  England,  may  be  permitted  to  institute  a  suit,  or  be 
made  a  party  for  his  own  protection,  or  for  the  purpose  of  detecting 
and  preventing  the  practice  of  fraud ;  or  where  the  necessary  relief 
cannot  be  obtained  according  to  the  mode  of  proceeding  preiscrtbed 
by  the  insolvent  law.  (n) 


^i^ 


(j  )  1805,  cb.  110,  8.  6;  1827,  ch.  70,8.  S;  1880,  ch.  125;  18S1,  ch.  SIS,  9.7; 
Buxton  V.  MardiD,  1 T.  R.  80 ;  Spalton  v,  Mooitonse,  6  T.  R.  tM;  Nadin  v.  BUf- 
tie^  5  East.  147.~(A:)  1827,  cb.  70, 8. 8 ;  Some  otber  proviiiions  h&ve  bsea  wbkcn 
made  in  relation  to  insolvent  debtors  in  tbe  citj  and  county  of  Baltimore,  by  IS84, 
cb.  298.— (0  CoUet  v.  Wollaston,  8  Bro.  C.  C.  22S;  Collins  v.  Sbirier,4  Cowl. 
Cba.  Rep.  592,— (m)  1805,  cb.  110,  8.  1.— (n)  Bowser  v,  Hughes,  1  Anrt.  101 ; 
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Ueaee  it  may  be  regarded  as  a  general  rule^  that  in  aU  cases 
where  a  debtor  has,  before  the  institution  of  a  suit  by  or  against 
him,  been  finally  discharged  under  the  insolvent  law,  be  cannot  be 
allowed  to  sue  or  be  made  a  party  to  a  suit  in  respect  to  any  pro* 
perty  which  has  been  rightfully  transferred  in  pursuance  of  the  in- 
solvent law  for  the  benefit  of  his  creditors ;  because  having  parted 
with  all  his  interest  therein,  he  has  thereby  divested  himself  of  all 
capacity  to  sue  or  be  sued  in  relation  to  any  such  piroperty.  But 
where  a  debtor  has,  pending  a  suit  to  which  he  is  a  party,  been 
finally  discharged  under  the  insolvent  law,  other  principles  arise 
which  have  occasioned  some  perplexity  at  law  as  well  as  in  equitf* 

It  seems  to  be  well  settled  in  England,  that  a  discharge  and  ail* 
aignment  under  the  insolvent  law  does  not,  of  itself,  operate  as  an 
abatement  of  any  action  at  common  law  which  may  have  beeh 
previously  instituted  by  the  insolvent ;  because,  although  the  dis* 
charge  and  assignment  do  legally  divest  him  of  all  property  claimed 
by  such  action,  and  transfer  it  to  his  trustee  for  the  benefit  of  his 
creditors ;  yet  the  insolvent  may  well  be  allowed  to  proceed  with 
the  prosecution  of  the  suit  for  the  benefit  of  his  creditors  until  the 
trustee  interferes  and  claims  adversely  to  him,  in  which  case,  he  wiU 
not  be  allowed  to  recover  that  which  Is  in  law  the  property  of  the 
trustee^  and  is  claimed  as  such,  (o)  It  is  also  laid  down,  that  the 
insolvency  of  the  defendant  does  not,  of  itself,  abate  any  action  at 
common  law.  (p) 

By  our  insolvent  law  it  has  been  declared,  that  the  trustee  of  the 
insolvent's  estate  may,  in  his  own  name  or  in  that  of  the  appficant, 
aut  for,  collect  and  recover  all  debts,  demands  and  property  due  or 
belonging  to  the  applicant  and  assigned  by  him  to  such  trustee; 
and  that  soch  trustee  may  also  prosecute  to  judgment  any  suit 
commenced  by  the  applicant  before  his  appointment.  (7)  These 
pronsions  seem  to  be  confined  to  actions  at  common  law;  and 
also  to  such  cases  of  that  description  only  in  which  the  plaintiff 


King  t,  Martin,  2  Ves.,  jun.,  641 ;  Wimams  v.  Kiader,  4  Ves.  887 ;  Benfield  v.  80U 
omons,  a  Yea.  88 ;  Saxton  9.  Davia,  18  Vea.  81 ;  Wbitwortfa  «.  Oavia,  1  Ves.  &  B. 
$46;  Lowndes  «.  Taylor,  1  Mad.  Rep.  422;  Mackworth  v.  Maraball,  5  Cond.  Cluu 
Rep.  167 ;  Piercy  v.  Roberts,  6  Cond.  Cha.  Rep.  469 ;  Barton  9.  Jayne,  9  Cond. 
Cba.  Rep.  461.^(0)  Monke  v,  Morris,  1  Mod.  93;  Hewit  v.  Mantell,  2  Wils.  872; 
Kfietebmaa  v^.  Beyer,  1 T.  R.  463;  Wiater  v,  Kretehman,  2  T.  R.  45;  Waugh  9. 
Austen,  3  T.  R.  437 ;  Kitchen  v.  Bartsch,  7  Eaat.  68.-*(p)  Hewit «.  Mantell,  2  WiJa. 
874.— ($)  1805,  ch.  110,  s.  8;  1827,  cb.  70, 8.  2. — Some  further  provisions  liave  been 
aince  made  as  to  the  continuance  of  suits  where  a  change  is  made  of  a  permanent 
trustee  of  an  insolvent  debtor  of  the  city  and  county  of  BaHimore,  pending  a  suit 
instituted  by  or  against  sueh  trustee,  by  tlie  act  of  1838,  eh.  178. 
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or  he  who  must  otherwise  have  been  the  plaintiff,  has  been  finally 
discharged  under  the  insolvent  law.  There  is,  however,  no  legisla- 
tive enactment  prescribing  any  mode  by  which  a  trustee  of  an  in- 
solvent plaintiff  may  be  allowed  to  come  in,  and  prosecute  a  suit 
which  the  insolvent  had  previously  instituted ;  or  by  which  a  trus- 
tee of  an  insolvent  defendant  may  be  allowed  to  come  in  and  make 
defence  in  a  pending  suit,  the  recovery  in  which  may  be  of  no  con- 
sequence to  the  insolvent ;  but  which  may  greatly  reduce  the  divi- 
dends of  his  creditors.  According  to  the  course  of  the  courts  of 
common  law  here,  as  in  En^and,  the  trustee  of  an  insolvent  plain- 
tiff has  always  been  permitted  to  come  in  at  any  time  and  claim  for 
the  benefit  of  his  creditors,  either  on  motion,  or  by  scire  fadas. 
The  most  usual  course  seems  to  be  to  come  in  on  motion ;  but  if 
the  claim  of  the  trustee,  as  such,  be  questioned,  then  the  court  will 
intercept  or  stay  the  paying  over  of  the  proceeds  so  as  to  give  the 
trustee  time  to  sue  out.a  scire  facias  for  the  purpose  of  haying  the 
matter  in  controversy  regularly  determined,  (r) 

The  insolvent  law  has  no  distinct  prorision  whaterer  in  relation 
to  any  kind  of  suit  in  equity  to  which  an  insolvent  may  be  a  party, 
and  which  may  be  depending  at  the  time  of  his  final  discharge. 
But,  although  in  equity  as  at  law,  a  party  to  a  then  depending  suit 
may,  by  his  having  obtained  the  benefit  of  the  insolvent  law,  be 
thereby  deprived  of  all  right  to  the  property  in  litigation  held  or 
claimed  in  his  own  right,  and  not  as  trustee  or  in  right  of  another, 
and  have  been  so,  apparently,  entirely  divested  of  his  capacity  to 
sue  or  be  sued  in  relation  to  it ;  yet  here,  as  at  law,  such  a  dis- 
charge does  not,  as  in  the  case  of  death,  operate  as  an  abatement 
of  the  suit.  Upon  the  ground,  as  it  would  seem,  that  a  discharge 
under  the  insolvent  law  operates  only  as  a  transfer  of  the  insol- 
yent's  interest  for  the  benefit  of  his  creditors ;  but  does  not,  as  in 
<>ase  of  death,  effect  a  total  prostration  and  extinction  of  all  his 
rights.  Hence,  although  an  insolvent  discharge  cannot  be  said  to 
be  strictly  an  abatement  of  the  suit,  yet,  that  circumstance  rendeu 
it  as  defective  as  if  it  had  abated  by  death ;  which  defect,  when 
made  known  to  the  court,  must  be  remedied  before  the  suit  can 
proceed.  The  proper  mode  of  reinstating  a  suit  in  equity,  in 
such  cases,  is  by  a  supplemental  bill  in  the  nature  of  a  bill  of  re- 
vivor. So  that,  in  general,  upon  the  final  discharge  under  the 
insolveht  law  of  a  plaintiff  or  defendant  being  suggested  upon  the 
record,  the  case  may  be  ordered  to  stand  over,  with  notice  to  the 


.a^m 


(r)  Hewit  v.  ManteU,  2  Wib.  372. 
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trustee  of  such  insolvent  to  come  in  by  a  certain  day  to  proceed  to 
reinstate  the  case,  or  that  the  bill  be  dismissed.  Or,  on  the  insol- 
vency of  a  party  his  trustee  may  voluntarily  come  in  by  a  supple- 
mental bill  in  the  nature  of  bill  of  revivor,  and  thus  obtain  the 
right  to  prosecute  or  defend  the  suit  for  the  benefit  of  the  creditors 
of  Uie  insolvent.  {$) 

This  suit  has,  however,  not  only  become  defective  by  the  insol- 
vency of  the  defendant,  -who,  as  well  as  the  plaintiff,  was  at  that 
time  an  actor  in  relation  to  the  account,  and  the  benefit  which  might 
result  from  it ;  but  it  was  afterwards  totally  abated  by  the  death  of 
the  defendant;  and  the  plaintiff  might,  if  he  had  thought  proper, 
have  suffered  it  finally  to  go  to  rest  in  that  manner.  For,  although, 
in  consequence  of  the  late  defendant's  having  been  made  an  actor 
by  the  decree  to  account,  his  trustee  or  legal  representative,  might, 
after  his  insolvency  and  death,  have  come  in  by  bill  and  had  the 
suit  revived ;  yet  since  it  had,  by  operation  of  law  and  by  casualty, 
been  brought  to  a  final  termination,  the  plaintiff  was  certainly  un- 
der no  obligation  to  revive  or  renew  the  litigation.  He  has,  how- 
ever, by  his  supplemental  biD,  in  the  nature  of  a  bill  of  revivor, 
brought  this  case  again  before  the  court,  and  it  now  stands  in  the 
iiitaation  of  a  bill,  answer,  and  decree  thereon  for  a  mutual  account 
between  partners  in  trade.  And,  therefore,  the  bill  can  now  only 
be  dismissed  in  the  same  manner  as  after  a  similar  decree  between 
the  original  parties ;  that  is,  upon  notice  to  the  opposite  party  by  a 
rule  further  proceedings. 

Whereupon  it  is  Ordered^  that  the  defendant  proceed  in  this  case 
on  or  before  the  fourth  day  of  the  next  term,  or  the  plaintiff  may, 
at  any  time  thereafter,  dismiss  his  bill  with  costs.  And  it  is  fur- 
ther Ordered^  that  the  register  enter  upon  the  docket,  as  at  the 
instance  of  the  plaintiff,  the  rule  further  proceedings. 

The  role  was  entered  accordingly.  After  which,  no  further  pro- 
ceedings having  been  had  by  the  defendant,  the  bill  was  on  the  6th 
of  October,  1832,  by  order  of  the  plaintiff's  solicitor,  dismissed. 

<t)  Child  9.  Frederick,  1  P.  Will.  266;  Ex  parte  Ellis,  1  Atk.  101 ;  Anonymous, 
1  Atk.  968;  EmpmrU  Berry^  1  Dick.  81;  Hall  v,  Chtpman,  1  Dick. 848;  Sellera  v. 
DAWflon,  2  Dick.  788;  Rutherford  «.  Miller,  2  Anst.  468;  Williams  «.  Kinder,  4 
Ves.  887 ;  Monteith  v.  Taylor,  9  Yes.  616 ;  De  Minckwitz  v.  Udney,  16  Ves.  466 ; 
RandaH  «.  Mumfbrd,  18  Yes.  424;  Boddy  v.  Kent,  1  Meriv.  862;  Rhode  v.  Spear» 
4  Mad.  69 ;  Wheeler  v.  Malins,  4  Mad.  171 ;  Porter  v.  Cos,  6  Mad.  80;  Garth  v. 
Thomas,  1  Good.  Chan.  Rep.  410 ;  Hibberson  «.  Fielding,  1  Cond.  Chan.  Rep.  602; 
Sharp  V.  HuUett,  1  Cond.  Chan.  Rep.  558;  Caddick  v.  Masson,  2  Cond.  Chan.  Rep. 
252. 
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RIDQBLY  ».  ICLBHART. 

« 

in  its  proper  «enw  ii  a  right  which  the  law  givM ;  although  it  ia  uaiial  to  sfiealt 
of  lien  by  contract.— -Of  liens  given  by  the  commoD  law,  by  equity,  by  marine 
law,  by  statute,  and  by  contract. — ^The  lien  given  by  the  act  to  direct  descents, 
repudiates  every  thing  like  an  equitable  lien,  and  can  only  be  onfbsMMd  mt 
law  as  a  statntsiy  lien  incident  to  the  bond  with  wrhieb  it  has  boen 
"Where,  under  the  act  to  direct  descents,  ooe  of  the  heirs,  under  an  order  of  sale 
purchases  the  whole,  and  gives  bond  with  another  heir  as  bis  surety,  the  lien  of 
such  a  bond  is  exclusive  of  the  interests  of  snch  obHgora.— -Where  ooo  beirncs 
upon  such  bond  and  obtains  a  judgment;  and  by  virtno'oC  ai  ejttat^um  thareon, 
has  the  land  bound  by  such  statutory  lien  taken  and  sold,  he  thereby  eztugotabes 
his  lien. 

This  bill  was  filed  on  XYke  30th  of  N^V'enber,  1831,  by  ]lot«rf 
Bidgely  against  Michael  I^ehari.  From  wbich  aad  its  exltiliits 
it  appears,  tbat  William  Ridgtly  died  intestate^  seised  in  fee  sim- 
ple of  certain  parcds  of  land  which  descended  to  the  phbUi^  te 
haae  fidgety  y  Reuben  Ridgel/y^  AmdU  Rtdjgelf,  and  fHmlh  the 
wife  of  the  defendanti  as  his  children  and  heirs  at  law,  TJMt  «n 
a  petition  by  two  of  them  to  Ani^e  Arundel  Coualy  Comt,  to  hare 
those  lands  divided  among  them,  a  comxAiBiAov^  was  issued  imder 
the  act  to  direct  descents ;  (a)  and  the  commissioders  having  re- 
turned, that  they  would  not  a<hnit  of  division,  they  were  ordered 
to  be  sold  on  a  credit  of  twelve  months;  the  whole  contaiaingfoae 
hundred  and  seventy-seven  acres  and  three-quarters,  was  sold  ae* 
cordingly  on  the  19th  of  February,  1824,  to  Reuben  RUg^fyj  4m? 
of  the  heirs,  for  $8  26  per  acre,  amounting  to  $1^468  21 1  for 
which  he  gave  bond,  with  Amelia  Ridgely,  another  of  the  heirs,  as 
his  surety,  to  the  slate,  with  a  condition,  that  be  shoald,  on  the 
19th  of  Felxruary,  then  next,  pay  to  the  respective  heiw  of  WUHan 
Ridgely,  deceased,  namely,  Robert  Ridgety^  Amelia  Ridgdjfy 
Ridgdy^  and  Elhelbert  Igleharty  only  child  and  heir  of 
their  executors,  administrators  or  assigns,  their  equal  and  just 
proportions  of  the  amount  of  the  sale  of  the  real  estate  of  the 
aforesaid  Wyiiam  Ridgslyy  sold  under  the  order  of  Anne  Anmdd 
County  Court,  with  interest  Uiereon  from  the  19th  of  Febroaiy, 
1824,  Thi^  afterwards  a  suit  was  instituted  on  this  bond  ia  Avie 
Arundel  County  Court  for  the  use  of  Eihelhert  Igleharij  by  Mklkiel 
Iglehart  his  next  friend,  against  Reuben  Ridgely;  and  on  the  iSth 
of  April,  1827,  a  judgment  wbls  recovered  for  $2,936,  to  be  re- 
leased on  the  payment  of  $293  64,  with  interest  thereon  froai  the 

(«)  1820,  ch.  191. 


ISMb  of  Febrearji  1824,  and  costs.  Upon  which  judgment  necn- 
tioB^irsa  issaed  and  Imad.upon  the  lands  whidi  had  so  desoeqded; 
and,  at  the  sale  by  the  sheriff,  this  defendant  became  the  purchaser 
of  the  whole  for  the  sum  of  $288  55;  and  the  AenS  executed  a 
deed  to  him  accordingly,  which  has  been  duly  recorded.  That  no 
part  of  the  share  of  this  plaintiff  in  the  purchase  money  arising 
ffsas  the  sale  of  the  lands  as  descended,  has  been  paid  by  Reuben 
Bidgehfj  or  by  any  person  claiming  from  or  through  him,  to  this 
plMBtiff;  and  that  his  part  of  that  purchase  money,  with  the  inte- 
rest thenson,  remains  wholly  due  4md  unsatislied.  That  this  plain- 
tiff-is  adnsed,  that  he  has  an  equitable  lien  on  all  the  real  estate 
descended^  to  seeure  tlie  payment  of  his  prcqportionable  part  of  the 
porohaae  moneys  int^  whosesoever  haftds  the  same  may  have  come. 
Whoreupon  he  prayed,  that  the  defendant  JUiciss/  Igkiart  might 
be  deemed  to  pay  to  the  plaintiff  bis  proportion  of  the  purchase 
money  by  a  fixol  day,  er  that,  in  caae  of  his  fiiilure  to  do  so,  the 
land  might  -be  sold  to  pay  what  wss  due  to  this  plaintiff,  and  for 
snah  other  rdtef,  hc^ 

Whereupon  a  mbpmM  hsTing  bem  issned  and  fetoroed  senred, 
flie  defeadant  appeaced  and  put  in  the  following  idemunrer. 

The  demnnec  ti  Mkkml  Igkhart  of  Anne  Arundel  county  to 
thn  hill  of  /con^>laint  of  Robert  Ridgely  against  him  in  Chancery 
eachihited.  This  deiendant  by  protestation  not  confessing  or  ac^ 
knowledging  all  or  any  of  the  matters  or  things,  in  the  complain- 
ant's said  biU  of  complaint:  to  be  true  in  manner  and  form  as  they 
are  therein  i^egied,.  ibr  ansiirer  thereto  this  def<uidant  doth  deauir 
in  law.  And  for  cause  of  demuim  aays,  that  the  said  bill  contains 
not  any  matter  of  equity  whereon  this  court  can  ground  any  deorae, 
or  gire  the  comph»nant  any  relief^  or  asaistaooe  as  against  this 
defendant.  That .  if  the  matters  stated  in  said  bill  do  give  the 
complainant  any  cause  of  complaint  or  aetion  against  this  deiienr 
dant  the  same  is  triaUe  and  detetrainahle  at  law,  and  not  to. be 
enquired  into  by  this  court  That  the  state  of  Matyland  iS|  by  the 
cempiainaiit's  own  ahewii^,  a  proper  and  necessary  party  to  any 
«uit  or  action  in  this  court  which,  may  be  prosecuted  touching  the 
snattefs  aikged  in  said  biU.  And  that  the  heirs  at  law  of  WSUam 
mdgeUf  in  said  hill  named,  are  likewise  proper  and  necesaaiy  par* 
ties  thereto.  Wherefore,  and  also  for  divers  other  errors  and  im- 
perfections in  said  bill,  this  defendant  doth  demur  thereto  and 
prays  the  judgment  of  thin  court  whether  he  ought  to  make  further 
answer ;  and  also  prays  to  be  hence  dismissed  with  his  costs,  &c. 
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30tk  My,  1832.--BLAND,  OumceUar.—This  cage  standing 
rcadj  for  hearing,  and  the  solieitore  of  the  pcifties  having  been 
fulfy  heard^  the  proecedingt  ivere  read  and  considered. 

The  plainti£f  founds  his  right  to  sne  this  defendant  alone  and  in 
this  court  upon  the  circumstance  of  his  claiin  being  altogether  or 
in  some  essential  particukrs,  of  aa  equitable  character  onlj;  and 
upon  the  iact,  tl»t  the  property  held  by  this  defendant  has  been 
bound  for  the  satis&ction  of  his  cbim,  and  may  be  followed  and 
taken  by  him  aleae  without  regard  to  any  other  simiar  and  conlem* 
poraneoas  claims  upon  it;  and  also  without  regaord  to  the  man-^ 
ner^  or  to  any  one  from  whom  this  holder  of  it  nay  have  deriyed 
title  after  it  had  beoooe  so  bound.  And  all  this  iht  plaintiff  seems 
to  conoeive,  neoessarily  arises  from-  his  being,  as  be  alleges,  Ihe 
holder  of  an  equitable  lien  upon  the  land. 

The  term  &n  is  applied  in  various  modes ;  but,  in  dl  easies,  it 
signiies  an  obligation,  tie,  or  claim  annexed  to,  or  attacbing  upon 
property  without  satisfying'  which  such  property  cannot  be  de^ 
manded  by  its  owner,  (fr)  Lien,  in  its  proper  sense>  is  a-  right 
which  the  law  gives.  But  it  is  usual' to  speak  of  lien  lij  contract, 
though  that  be  more  in  the  nature  of  an  agreement  for  a  pledge. 
And  there  are  liens  which  exist  oriy  in  equity,  and  of  which  equity 
alone  can  take  oogniaanee.  {c)  The  existeneie  0f  a  lien,  however, 
and  the  benefit  which  may  be  derived  from  it,  as  weB  as  die  mode 
in  which  that  hsn^t  may  be  obtained,  depend  upon  principles  of 
law  and  circumstances  so  varioas)  that  it  is  always  indispensably 
necessary  carefully  to  attend  to  those  particiriars  by  whieh  ila  v«y 
substance  may  be  materially  a&cted.  For  all  the  purposes  ef  the 
present  enquiry,  however,  liens  may  be  regarded  aa  of  two  kinds ; 
such  as  are  sustained  by  the  principles  of  common  law  or  of  eqinty 
upon  the  peculiar  circumstances  of  the  case ;  or  such  as  arise  oat 
of  positive  legislative  enactment ;  but  all  liens  are  essetitiallj  dift^ 
rent  from  that  priority  of  satisfcetion,  the  right  to  whidi  is  gives 
by  act  of  Congress  to  the  United  Slates,  (d) 

A  lien  given  by  the  commoo  law  for  the  benefit  of  trade,  and  (he 
like,  such  ar  that  by  which  a  factor  may  hold  the  goods  of  bis 
principal,  or  4hat  by  which  an  innkeeper  may  detain  the  goods  of 
his  guest,  &c.,  until  he  is  paid,  is  always  associated  with  p08se»- 


(h)  Jacob  Law  Diet.  r.  Lien.— (c)  Gladstone  ».  Birley,  2  Meriv.  403.— (i)  The 
UoBtid  filntot  9.  Haher,  2  Cian.  SSS ;  Conrad  v.  The  Atttntie  Ittsorakiee  Conpany, 
lPetera,S86. 
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siont  It  begins  and  ends  witb  pocwesHsicoi ;  for  it  is  only  ujion  pro- 
perty in  the  possessioo,  and  while  it  actually  cofttinnes  in  the  pos- 
session of  such  a  creditor,  tliat  any  such  lien  attaches,  (e)  If  the 
possession  be  lost,  or  be  su&red  to  remain  erer  so  long  unproduc- 
tive it  cannot  be  regained,  or  made  beneficial  by  any  judicial  pro- 
ceeding ;  because  such  a  lien  is  cmly  a  mode  of  enforcing  satisfac- 
tion by  the  mere  passive  holding  of  the  creditor,  and  thus  prevent- 
ing the  debtor  from  deriving  any  benefit  from  his  own  until  he 
renders  justice  where  it  is  due*  It  is  a  sort  of  di$Mngas  to  which 
oectain  creditors  may  have  recourse  without  the  previous  sanction 
of  a  court  of  justice.  But  the  principles  upon  which  this  lien  is 
founded)  cim  afford  no  illustration  or  -support  to  that  claimed  by 
this  plaintiff. 

The  specific  lien  of  a  mortgage  arises  out  of  the  express  and 
special  nature  of  the  cootradt  of  mortgage  itself;  and,  owing  to 
its  peculiar  nature  falls  almost  exclusively  within  the  jurisdiction 
of  a  court  of  equity.  But  •  the  doctrines  in  relation  t^  this  species 
of  lien>  it  is  evident,  can  hsive  no  bearing  upon  this  case. 

Undtf  die  civil  and  maritime  law  tbtte  are  many  instances  of 
what  is  called  privileged  creditors,  whose  claims  are  allowied  to 
operajle  as  a  lien  upOn .  certain  property  which  has  been  erected, 
saved,  or  benefited  by  their  labour.  By  a  lien  of  tfds  land,  the 
riiip  herself  is  bound  to  the  material  men  by  whom  she  has  been 
r^pmedf  to  the  seamen  by  whom  she  has  been  navigated  on  the 
high  seas,  &c.  And  such  creditors  may  d)tain  the  benefit  of  their 
lien  by  proceeding  against  tiie  ship  ahme,  without  naming  any  per- 
son as  defendant,  or  the  holder.  But  however  analogous  this  suit 
may  appear  to  be  to  a  proceeding  in  rem  in  the  admiralty,  the  prin- 
ciples of  the  civil  or  maritime  law,  by  which  the  lien  of  a  privileged 
creditor  is  governed^  can  have  no  reiatien  to  this  case. 

The  plaintiff  alleges  that  he  has  an  equitable  lien  upon  the  land 
held  by  this  defendant,  and  seems  to  rest  his  claim  to  relief  mainly 
upon  that  foundatkm.  But  an  equitable  lien  is  inseparably  inci-^ 
dent  to  a  contract  of  purchase.  It  is  a  vendor's  privilege  and 
security^  founded  not  upon  any  tiling  expressed  in  the  contract  of 
sale  itself,  nor  on  any  legislative  enactment  or  rule  of  the  common 
law ;  but  on  the  principles  of  equity  which  declare  it  to  be  unjust, 
that  any  such  sale  should  be  made  absolute,  in  all  respects,  until 
the  whole  purchase  money  has  been  paid*    An.  equitable  lien  can 

(e)  Jacobs  v.  Latour,  15  Com.  Law  Rep.  388. 
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only  ei^  in  a  rendor  as  against  a  Tendea,  and  those  daitning'  na* 
tier  the  vendee  with  notice.  It  may  be  waired  or  eztingQished  bj 
a  separate  etpress  agreement,  or  by  an  analogous  express  proyision 
in  the  contract  of  sale  itself;  or  by  an  implication  arising  from  the 
acts  of  the  vendor.  And  it  can  only  be  sustained  and  enforced  in 
a  coilrt  of  equity,  (f)  Here,  however,  that  sale  upon  which  tUs 
plaintiff  claims  the  benefit  of  an  equitable  Ken  was  not  made  I7 
himself;  but  under  a  judicisl  authority,  and  according  to  the  veiy 
peculiar  provisions  of  an  act  of  Assembly  regulating  the  whale 
subject ;  so  that,  as  on  a  sale  made  tinder  a  decree  of  this  coort^ 
the  equitable  lien,  if  any  such  lien  atose,  could  only  be  held  and 
enforced  by  the  court  under  whose  authority  the  sale  was  made, 
and  not  by  this  plaintiff,  {g)  But  this  plabtiff  can  have  no  Ikn  of 
any  description;  nor  obtain  relief  in  any  other  mode  than  that 
given  and  prescribed  by  the  act  of  Assembly  under  whieh  the  sale 
was  made. 

By  several  statutes  lands  have  been  made  liable  to  be  taken  in 
execution  and  s6ld  for  the  satisfoction  of  debts ;  and  as  a  6onse« 
quence  of  such  liability,  it  has  become  a  well  estabUahed  principle, 
that  it  gives  to  the  creditor  a  lien  which  fastens  from  the  date  of 
the  judgment  upon  all  the  lands  which  the  debtor  theb  has,  or  may 
thereafter  acquire,  so  as  to  be  liable  to  be  taken  in  ezecvtion  on 
such  judgment  The  principles  upon  whidh  this  judicial  IkfA  rest 
have,  however,  no  analogy  to  that  kind  of  lien  on  which  this  ]daiiH 
tiff  relies. 

By  an  act  of  Assembly  it  is '  declared,  that  all  lands  and  tene^ 
ments  belonging  to  any  public  debtor,  after  the  commencement  of 
suit  against  him,  shall  be  liable  to  execution  in  whosesoever  hands 
Or  possession  they  may  be  founds  (A)  This  law  gives  the  state  a 
lien  of  a  peculiar  character  which,  it  is  evident,  may,  and,  perhaps, 
can  only,  under  any  circumstances,  be  enforced  at  common  law*  (t) 
In  England  the  king  is  allowed  a  similar  lien  upon  the  real  estate 
of  public  debtors.  ( j)  But  this  Hen  has  been  given  for  the  benefl 
of  the  state  alone ;  and  therefore  cannot  be  permitted,  in  any  case, 
to  be  called  into  action  to  subserve  the  purposes  of  an  individud 
who  institutes  a  suit  against  any  one  who  stands  bound,  as  in  this 
instance,  only  nominally  as  a  public  debtor,  but  in  reality  as  liaUe 


(/;  Maekretfa  •.  Symmoas.  15  ▼«.  SSO;  Islehut  9.  Anaiger,  1  Bknd.  SI9^- 
(f)  l^hut  9.  Annlgai;  1  Blaml,  027;  Andrem  v.  Scottou,  2  Blan4» eSS.---(4) 
March*  1778,  ch.  9,  s.  6.— (i)  Davidson  0.  CUylaod,  1 H.  &  J.  S46.— •(»  Tht  Uaited 
States  V.  Fisher,  2  Cran.  366;  Jones  v.  Jones,  1  Bland,  448. 
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tipon  a  contract  intended  and  allowed  only  to  operate  as  a  mere 
private  security,  (k) 

There  are  several  instances  in  which,  by  express  legislative 
enactment,  it  is  declared,  that  a  bond  given  to  the  state  shall  be  a 
lien,  and  bind  the  real  estate  of  the  obligors  for  the  payment  of  the 
debt.  In  one  of  those  enactments  a  special  and  summary  course 
of  proceeding  is  prescribed  for  obtaining  judgment  against  the 
obligors.  But  nothing  is  said  in  any  of  them  as  to  the  mode  in 
which  the  benefit  of  the  lien  is  to  be  obtained  where  the  obligor 
may  have  aliened  his  land  after  having  given  such  a  bond.  Upon 
which  it  has  been  held  that  the  lands  upon  which  such  a  statutory 
lien  had  been  fastened,  might  be  taken  in  execution  under  a  Jieri 
facias  in  whosesoever  hands  or  possession  they  might  be  found.  (/) 

The  lien  of  which  alone  this  plaintiff  can  have  any  benefit  what- 
ever, either  at  law  or  in  equity,  is  that,  and  only  that  which  has 
been  secured  to  him  by  the  adt  td  direct  descents,  as  it  was  under 
that  law  the  sale  "was  made  for  the  purpose  of  effecting  a  partition, 
upon  which  a  share  of  the  purchase  money  was  awarded  to  this 
plaintiff  with  a  bond  and  lien,  given  as  prescribed  to  secure  its 
payment.  The  positive  provisions  of  the  last  general  act  to  direct 
descents,  as  regards  the  matter  under  consideration,  will  be  best 
understood  by  adverting  to  the  previous  enactments  upon  the  same 
subject.  As  to  which  it  will  be  proper  to  premise,  that  where  a 
partition  could  hot  be  made  of  the  lands  descended  among  the  heirs, 
without  loss  or  disadvantage,  these  acts  of  Assembly  prescribed 
two  modes  of  efieeting  a  division  of  their  value ;  first,  that  one  of 
the  heirs  should  be  allowed  to  elect  to  take  the  whole  at  a  valuation 
on  his  becoming  bound  to  pay  to  each  of  the  other  heirs  his  due 
proportion ;  and  secondly,  if  no  one  of  the  heirs  would  elect  to  take 
the  whole  upon  those  terms,  that  then  the  land  should  be  sold,  and 
the  proceeds  of  sale  divided  among  them.  In  both  cases  there  is 
a  sale,  in  the  one  to  the  heir  electing  to  take,  and  in  the  other  to  a 
purchaser ;  >  and,  therefore,  there  was  a  like  propriety  in  both  cases 
in  having  the  payment  of  the  purchase  money  well  secured. 

The  matter  under  consideration  is  then  as  to  the  nature  of  the 
security  given,  according  to  the  provisions  of  these  laws,  for  the 
payment  of  the  purchase  money,  where  a  sale  has  been  made  in 


(ft)  Ex  parte  Usher,  1  BaU  &  Bat.  Id7.— <Z)  1760,  ch.  14,  s.  12 ;  1778,  ch.  26,  8. 
9;  17n,eh.86, 1.9;  1792, ch.  88, 8. 8 ;  1799,  eh.  80,8.  6  aad  17;  1892,  eh.  190, 8. 
12 ;  LttM  V.  Gover,  8  H.  It  MeH,  394« 
69  V.3 
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either  of  those  modes  for  the  purpose  of  effecting  a  division  of  the 

,  value  of  the  land  descended. 

By  the  original  act  it  was  declared,  that  where  one  of  the  heira 
elected  to  take  at  the  valuation,  the  value  should  be  a  lien  and  in- 
cumbrance on  such  land  until  paid ;  and  further,  that  the  same 
might  be  recovered  by  an  action  upon  the  case  brought  by  the  pax- 
ties  respectively  entitled,  (m)  Whereby  a  lien  of  a  specified  and 
peculiar  character  was  given,  nearly  similar,  it  is  true,  to  a  vendor's 
equitable  lien ;  but  instead  of  pronouncing  it  to  be  a  lien  of  that 
kind,  or  of  sending  the  party  to  a  court  of  equity  to  have  it  en- 
forced ;  the  mode  of  obtaining  the  benefit  of  it  was  expressly  de- 
clared to  be  by  an  action  at  common  law. 

By  some  subsequent  acts  it  was  declared,  that  where  any  peison 
entitled  should  elect  to  take  the  estate,  or  any  part  of  it,  at  the 
valuation ;  or  where  it  should  be  sold,  the  bonds  taken  f<Nr  the  pay- 
ment of  the  purchase  money  should  remain  and  be  a  lien  on  the 
land  until  they  should  be  wholly  paid,  (n)  By  these  provisions  the 
circumstances  which  give  a  lien,  in  the  case  of  a  purchase  by  elec- 
tion were  altered ;  and  instead  of  the  lien  originating  simply  from 
an  election  to  take  at  the  valuation,  as  in  the  previous  law,  it  was 
made  to  arise  only  from  the  bonds  given  as  well  on  a  purchase  by 
election  as  at  a  sale.  By  another  act  it  was  declared,  that  it  should 
not  be  necessary  for  an  elector  or  purchaser  to  give  bond  to  ^ach 
one  of  the  representatives  of  the  intestate;  but  that  one  bond 
might  be  given  to  the  state  to  secure  to  the  heirs  their  respective 
proportions ;  (o)  but  this  act  was  totally  silent  upon  the  snbject  of 
a  lien. 

In  all  cases,  however,  it  would  seem,  that,  as  an  additional  secv- 
rity  for  the  payment  of  the  purchase  money,  the  legal  title  was  to 
be  withheld  until  the  whole  amount  was  paid ;  for,  it  was  declared 
that  the  legal  title  should  not  be  conveyed  to  the  purchaser  until 
the  terms  of  sale  had  been  complied  with  by  his  having  paid  the 
purchase  money,  {p)  And  by  another  act  it  was  declared,  that  the 
legal  title  should  not  be  conveyed  to  him  who  elected  to  take  until 
the  valuation  had  been  paid  or  secured  to  be  paid  to  the  heirs  of  the 
intestate.  (9)  Upon  which  it  has  been  held,  that,  until  the  pur- 
chase money  has  been  so  paid  or  secured  to  be  paid,  the  legal  title 
does  so  absolutely  remain  in  each  one  of  the  heirs,  that  he  may 


(m)  17S6,  eh,  45,  s.  9.^(n)  1802,  ch.  94,  8.  5 ;  tSoa,  ch.  180, 8.  6.— (0)  iaifl^»  ch. 
206.»(p)  1799,  ch.  49,  s.  S.— (9)  1802,  ch.  94,  s.  6. 
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maintain  an  action  of  ejectment,  and  recorer  in  his  own  name  the 
entire  share  of  the  legal  estate  which  had  descended  to  him,  in  Kke 
manner  as  if  no  attempt  to  effect  a  partition  had  been  previously 
made,  (r) 

By  the  last  general  act  to  direct  descents,  under  which  these 
lands  descended,  and  in  pursuance  of  which  the  sale  was  made, 
and  the  bond  given  to  the  state,  it  is  declared,  that  such  bond  shall 
be  conditioned  for  the  payment  of  the  amount  of  the  purchase 
money  to  the  legal  representatives  of  such  intestate,  in  such  pro- 
portion as  each  may  be  entitled  to,  agreeably  to  the  order  ct  the 
court ;  which  bond  shall  be  and  remain  a  lien  on  the  said  real 
estate  until  the  money  intended  to  be  secured  thereby  shall  be 
wholly  paid ;  and  the  said  bond  shall  be  recorded  among  the  re- 
cords of  the  county  court  from  which  the  commission  shall  have 
issued;  and  in  case  the  commission  shall  have  issued  from  the 
Chancery  Court,  then  the  said  bond  to  be  recorded  in  the  office  of 
the  Court  of  Appeals  for  the  Western  Shore ;  and  upon  such  bond, 
or  an  office  copy  thereof,  suit  or  suits  may  be  instituted  against  the 
obhgors  therein,  or  any  of  them,  for  any  breach  of  the  condition 
thereof  by  any  person  interested  therein.  And  the  plea  of  non  est 
Return  shall  not  be  received  to  any  such  suit  unless  the  same  be 
verified  by  the  affidavit  of  the  defendant  tendering  the  same.  {$) 

Here  then,  and  in  this  case,  that  lien  from  which  alone  this 
plaintiff  can  ask  to  have  any  benefit  whatever  is  made  to  arise  al- 
together and  exclusively  from  the  bond.  It  is  blended  and  asso- 
ciated with  that  instrument,  and  is  a  specific  lien  which  is  as  much 
parcel  of  the  bond  as  is  that  of  a  specific  lien  of  a  mortgage.  The 
existence  of  two  liens  at  the  same  time,  in  favour  of  the  same 
party,  upon  the  same  estate,  and  having  the  same  object,  are  utterly 
inconsistent  and  incompatible  with  each  other ;  and  henciT  it  has 
become  well  established,  that  the  taking  of  a  mortgage  of  the  same 
estate  to  secure  the  payment  of  the  purchase  money  waives  or  ex* 
tinguishes  the  vendor's  equitable  lien,  (i)  So  here  this  express 
lien,  given  by  this  act  of  Assembly  as  an  incident  of  the  bond, 
necessarily  excludes  and  repudiates  every  thing  like  a  mere  equit- 
able lien  having  the  same  object  upon  the  same  estate.  And  in- 
stead o(  the  remedy  upon  this  statutory  lien  being  peculiarly  and 
exclusively  cognizable  in  a  court  of  equity,  as  is  that  upon  a  pro- 


(r)  Jarrett  v.  Cooley,  6  H.  &  J.  258.— (t)  1820,  ch.  191,  s.  22.^(0  Mackreth  v, 
Syjomons,  15  Yes.  SSO ;  Iglehait  v,  Atmgtr,  1  Bland,  519. 


IM9  RID6ELY  9, 1«L£HAnr. 

per  equitable  lien,  it  is  expressly  dediwedy  that  it  shall  only  be 
foreed  by  a  suit  at  common  law  upon  the  bond  itself.  The  lien 
aeourityy  and  the  remedy  upon  it,  in  this  respect,  are  alike  new  and 
specially  prescribed ;  neither  the  one  nor  the  other  is  left  to  be  as* 
pertained  by  inference  or  analogy. 

I  am  therefore  of  opinioni  that  no  mere  equitable  lien  can  be 
presumed  to  arise  from  any  sale  of  a  teal  estate  made  under  this 
law  for  the  purpose  of  eSectiDg>  a  division  of  its  yalue ;  and  that 
this  plaintiff  can  hafe  no  remedy  xvhatever  for  recpreong  the 
amount  of  the  purchase  money  due  to  him,  other  than  that  which 
has  been  specially  prescribed  by  this  act  of  Assembly,  under  which 
4ie  sale  has  been  made  and  the  bond  giT^n*r 
.  Whether  the  first  judgment  which  may  have  been  obtained^  as 
in  this  instance,  upon  a  bond  of  this  description^  by  any  one  of  the 
heirs,  for  whose  security  it  was  given,  so.  merges  the  whole  hoad 
as  that  no  other  suit  can  be  brought  upon  it  against  the  same  obli- 
gors ;  or  so  as  to  leave  to  the  other  heirs  no  other  mode  of  pro* 
ceeding  for  the  recovery  of  their  respective  shares  than  by  a  scire 
/aeUi$  upon  the  judgment  thus  recovered,  it  is  not  necessary  now 
to  determine.  But  it  is  clear,  that  whether  the  bond  has  been  taken 
under  the  direction  of  the  Court  of  Chancery,  or  of  a  county 
court,  or  whatever  may  be  the  proper  course  of  proceeding,  the 
remedy  must  be  at  common  law  upon  the  bond  itself,  or  upon  that 
judgment  by  which  the  bond  has  been  absorbed. 

This  last  general  act  to  direct  descents  declares,  that  the  legal 
estate  shall  not  be  conveyed  until  the  terms  of  sale  shall  hav^  been 
complied  with  by  the  purchaser  having  paid  the  purchase  money ; 
and  in  relation  to  the  estate  held  by  the  purchaser,  it  is  said  to  be 
an  equitable  interest  therein  before  any  deed  shall  be  executed  for 
the  estate  sold.  And  again  it  is  said,  that  the  counly  court  or 
Chancellor  shall  be  satisfied,  that  the  purchase  mon^  has  been 
fully  paid  before  a  conveyance  is  ordered  to  be  made*  (tt)  Whence 
it  is  clear,  that  the  lien,  the  remedy  upon  it,  and  its  final  disen- 
gagement by  a  conveyance  are  all  expressly  declared  to  arise  out 
of,  and  to  be  attendant  upon  the  bond;  and  to  be  chiefly  or  alio* 
gather  a  continuation  or  part  of  the  judicial  prooeedings  of  that  tri- 
bunal to  which  the  application  had  been  made  for  a  pvtition  of 
(he  estate,  (w) 

It  is  declared,  that  the  iofid  shall  remain  as  a  lien  until  the 


(«)  ISao,  eh.  191,  f .  24  and  25.— <«}  Stiuurt  9.  Luid,  1  Cna.  SOS 


moofty  ialended  to  be  aeewied  theveby  diaU  be  ^boUy  paid.  And 
therefore  it  wo«ld  aeem  that  this  ttalutoiy  Iko,  thus  blended  with 
9uch  a  bondi  must  be  co-extensive  with  the  whole  interest  of  the 
heirs  of  the  intestate.    But  it  cannot  be  so  in  all  cases. 

Here  it  has  been  shewn,  that  Reuben  Ridgely^  one  of  the  hetrs^ 
was  the  purchaser ;  and  consequently,  tke  bond  which  he  gaire, 
oQ«ld  not)  as  to  himself,  have  been  intended  to  secure  more  thaa 
the  amount  of  the  four  shares  belonging  to  the  c^er  heinr.  The 
purchase  by  him,  he  being  one  of  the  heirs,  gave  him  the  same  sort 
of  ondivided  interest  is  the  whole  which  another  purchaser  would 
have  had^  who  had  paid  to  him  bis  share  of  the  purchase  moneys 
But  it  appears,  that  AntduL  Ridgeljff  another,  of  the  heirs,  beoame 
bound  by  this  bond  as  the  surety  of  Reuben  RUigely.  Whence  it 
necessarily  ibllows,  that  she  thereby  tacitly  and  totally  waived  and 
extinguished  her  lien ;  because,  as  regards  her  interest,  no  bond  has 
been  given  to  secure  her  share  of  the  purchase  money ;  sod  as  no 
Hen  oan  arise  but  upon  a  bond  given  as  a  security  to  her ;  the  Hen 
which  would  otherwise  have  so  arisen  must  be  considered  as  hav* 
ing  been  suppressed  by  this,  her  own  deliberate  act,  which  repu- 
diates the  existence  of  any  such  lien.  And,  therefore,  since  she 
has  thus  precluded  herself  from  any  such  lien  upoa  the  land,  and 
has  trusted  entirely  to  the  personal  liability  of  her  co-obligor 
Reuben  Ridgety^  the  purchaser,  it  follows,  that  this  bfmd  lien  ex^ 
tends  no  further  than  as  a  security  for  three  out  of  five  shares  of 
the  purchase  money  for  which  the  land  sold. 

It  appears,  that  EikeSmt  IgUhorty  another  of  the  five  heirs^ 
brought  suit  upon  this  bond;  and,  on  obtaining  judgment,  sued 
out  a  fieri  facias  which  was  levied  on  this  land,  and  the  whole  of 
it  sold  by  the  sheriff  to  this  defendant  This  sale  must  have  passed 
ail  the  mtetest  of  Reuben  Sidgeh/^  whose  property  was  ordered  by 
the  fieri  faeiasy  to  be  taken  and  sold  to  satisfy  the  debt  due  by  him 
to  Eihelbert  Iglehartj  for  whose  use  the  suit  upon  the  bond  was 
instituted ;  and  that  equitaUe  interest  of  Revien  Ridgelpj  as  baa 
been  shewn,  amounted  to  two-fifths  of  the  whole.  But  as  Ethel* 
bert  Igkhari  caused  his  execution  to  be  levied  upon  the  very  same 
land  which  was  bound  by  the  bond  Men  as  a  security  for  the  pey<^ 
ment  of  his  one-fifth  of  the  pumhase  money,  and  caused  the  whole 
to  be  sold,  he  has  so  obtained  satisfaction  to  the  full  extent  of  that 
lien,  and  thereby  virtually  extinguished  it  in  favour  of  this  defen- 
dant, the  purchaser  at  the  sheriff's  sale,  {x) 


■**■ 


(»)  Jacobs  V.  Latoar,  15  Com.  Law  Rep.  SS8. 
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Ib  the  case  of  a  recogBicanGe^  if  the  conuaee  pwehasee,  or  ee* 
cepts  a  grant  of  the  land  bound  by  his  recognizance,  he  therebjr 
discharges  his  lien ;  {y)  so  here,  this  heir,  by  taking  in  executioa 
and  having  sold  the  land  bound  to  him  thereby  discharged  his  lien ; 
since  it  would  be  against  all  law  and  equity  to  suffer  him  to  retain 
his  lien,  so  as  in  any  manner  thereby  to  obtain  a  satisfiiction  for 
what,  as  in  this  instance,  might  remain  unpaid,  from  the  very  same 
fund ;  and  that  too,  to  the  prejudice  of  third  persons.  But,  as  in 
the  case  of  a  statute  merchant  which,  because  of  its  being  sealed 
by  the  conusor  himself,  may  be  treated  as  a  mere  personal  obliga- 
tion by  the  conusee,  who  may  waive  all  benefit  of  the  lien  con- 
nected with  it ;  (z)  so  here,  although  this  band  Uertj  to  the  extent 
of  the  interest  of  Ethdbert  IgUhart^  has  been  exhausted  and  ex- 
tinguished by  the  levy  and  sale  under  his  execution ;  yet  that  can- 
not prevent  him  from  pursuing  his  remedies  upon  the  personal  obli- 
gation against  the  obligors  until  he  has  obtained  foil  satisfoctioB. 

I  am  therefore  of  opinion,  that  this  defendant  has  obtained,  by 
his  purchase  from  the  sheriff,  an  interest  to  the  extent  of  three- 
fifths  of  the  whole  of  the  estate,  unencumbered  by  any  lien  what- 
ever in  fiivour  of  the  three  heirs  whose  interests  were  covered  by 
the  execution  in  the  manner  described. 

But  as  regards  the  interests  of  this  plaintiff,  it  is  evident,  that  no 
act  which  has  been  or  could  be  done  by  his  co-heir  EthMert  IgU^ 
hartj  by  the  institution  of  a  suit  upon  the  bond,  or  by  causing  the 
land  to  be  sold  under  execution  or  otherwise,  can  be  permitted,  in 
any  respect,  to  prejudice  the  rights,  or  to  impair  the  obligation  and 
lien  belonging  to  this  plaintiff.  His  remedies  or  forms  of  proceed- 
ing may  have  been,  in  some  particulars,  varied ;  but  the  substance 
of  them  cannot  have  been  affected  in  any  manner  whatever  by  any 
proceeding  or  conduct  of  his  co-heirs  alone.  And  those  remedies 
whether  upon  the  bond  and  lien,  or  upon  the  judgment  and  lien ; 
because  of  the  bond  having  been  transformed  into  a  matter  of 
record  by  the  judgment,  (a)  it  is  most  manifest  must  be  by  a  pro- 
ceeding at  the  common  law  as  prescribed  by  the  act  to  direct  de- 
scents; since  there  can  be  no  equitable  lien  of  any  description 
which  can  be  dealt  with  by  this  court. 

It  is  unnecessary  to  say  any  thing  as  to  the  want  of  proper  par- 
ties, which. has  been  set  down  among  others  of  the  causes  of  this 

(y)  Bac.  Abr.  tit.  Execution,  B.  6.— (^r)  Bac.  Abr.  tit.  Execution,  B.  1— («)  Hig- 
gea'fl  cue,  S  Co.  45. 
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demfiCTer ;  beoause  if  there  were  no  other  or  au)re  substantial  ob- 
jections tp  this  bill)  the  oase  would  be  ordered  to  stand  oyer  with 
leave  to  amend  and  make  proper  parties ;  but  as  the  other  objec- 
tions go  to  the  substance  and  merits  of  the  complaint,  the  case 
must  be  now  finally  decided. 

Wher^pon  it  is  DBcreedj  that  the  plaintiiT's  bill  of  comfdaint  be 
and  the  same  is  hereby  dismissed  with  costs,  to  be  taxed  by  the 
register. 

See  this  case  as  disposed  of  by  the  Court  of  Appeals^  6  G.  & 
J.  49. 
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Oaa  bill  ibr.reUe^  discovery,  aad  accoaot,  the  tight  of  the  plainti/f  must  be  fint 
decided ;  after  which  an  account  may  be  taken ;  and  if  the  relief  required  be  the 
sale  or  delivery  of  a  thing  with  its  rents  and  profits  during  the  time  of  its  unjust 
detention,  the  delivery  or  sale  should  be  first  ordered,  and  tben  an  aeeount  up  to 
the  tine  of  such  sale  or  delivery. 

An  administrator  dg  bonu  noa  can  recover  only  such  assets  as  have  not  been  con- 
verted or  distributed  by  his  predecessor. — Although  the  next  of  kin  of  an  intes- 
tate have  a  vested  interest  in  the  surplus  of  bis  personal  estate,  they  can  only 
make  title,  or  recover  from  or  through  an  administrator.— •Statements  in  the  hill 
or  answer  as  to  agreements  with  persons  not  parties  to  the  suit,  the  nature  and 
validity  of  which  agreements  are  not  drawn  in  question ;  and  all  careless  verbiage 
may  be  rejected  as  mere  surplusage. 

The  answer  of  a  defendant  is  taken  for  true  so  ftr  as  it  is  responsive  to  the  bill, 
OttlMs  disproved.— Its  allegations  of  iact  not  responsive,  but  jn  avoidance  must 
be  proved. — If  a  defendant  submits  to  answer  at  all,  he  must  answer  fully  and 
particularly. — Any  material  allegation  left  unanswered  may,  at  the  hearing,  be 
taken  for  true. — Where  a  defendant  declares,  that  he  k  entirely  ignorant  of  the  ,  /»  *  ^ 
maitters  stsAed  in  fk^  bill  and  leaves  the  defendant  to  make  out  his  case,  or  in  1^  ^^^  ^  \ 
words  to  that  effect,  and  the  plaintiff  replies,  the  allegations  of  the  bill  are  thus  ^ 

put  in  issue  and  must  be  proved. 

A  deed  by  which  a  father  conveyed  all  his  personal  estate  to  his  son,  upon  condi- 
tion, that  the  son  should  pay  certain  specified  debts  due  by  the  father,  HM  to 

.  give  rise  to  a  resulting  trust  in  &vour  of  the  fother,  so  as  to  require  the  son  to 
shew,  that  the  specified  debts  of  the  father  had  been  paid ;  and  to  give  the  repre- 
sentative of  the  father  a  right  to  relief  and  an  account. 

A  purchaser  for  a  valuable  consideration  wtthout  aotite  will  not  be  distuibed^-— 
What  is  notice? — Where  a  bill  prays  relief  against  several  on  the  ground,  tbat 
the  deed  under  which  they  all  claim  is  ficaudulent,  and  one  dies,  the  suit  abates 
as  to  all. 

This  bill  was  filed  on  the  15th  of  December,  1820,  by  James 
JfMhy  administrator  de  bonis  nan  of  Anthony  Hook,  deceased, 
against  Edward  Hagthrop  and  Barbara  his  wife,  admimstratrix  of 


John  Hooky  deeeased,  WSttkan  McMtehmj  John  Oatof^  John  S, 
'Kingj  John  Weaver j  Samuel  Moorey  Gfeorge  Jl,  Hughes,  John  fUs- 
gerddy  Catharine  Rawlingi  and  Bergamm  RawUngSj  executors  of 
WiUiam  RawUngSy  Matthew  Bennett  and  Jfathaniei  Chittenden. 

The  bill  states,  that  the  plaintiff,  on  the  5th  of  April,  18S0,  took 
out  letters  of  administration  de  bonis  non  upon  the  estate  of  the 
late  Anthony  Hook,  which  had  been  left  unadministered  by  Jiar^ 
Hooky  deceased,  the  former  administratrix ;  and  that  the  intestate 
Anthony  Hook  being  the  owner,  and  in  possession  in  his  life-time 
of  certain  chattels  real,  and  personal  property,  conveyed  tbe  whole 
to  his  son  John  Hooky  by  the  following  indenture : 

^Tbis  indenture,  made  the  seventeenth  day  of  August,  in  the 
year  of  our  Lord  seventeen  hundred  and  ninety-seven,  between 
Anthony  Hooky  of  Baltimore  county  in  the  state  of  Maryland, 
brickmaker,  of  the  one  part,  and  John  Hooky  son  of  the  said 
Aidhonyy  of  the  county  and  state  aforesaid,  of  the  other  part 
Whereas,  the  said  Anthony  Hook  is  justly  and  bona  fde  indebted 
to  John  MoaUy  Esquirey  of  Baltimore  city  in  the  county  aforesaid, 
for  arrears  of  rent ;  to  Colonel  B^binson  and  Creorge  Orayy  of  Anne 
Arundel  county;  Abel  Cheney y  of  Anne  Arundel  county;  John 
Kinoany  of  Snowhill^  on  the  Eastern  Shore  of  Maryland;  Mitbumy 
of  Snowbill ;  Littleton  fktmiey  of  Snowhiil ;  John  Bean,  of  Soow- 
hin  aforesaid;  also  to  Sarah  Smithy  widow,  of  Baltimore  county; 
Joshua  AmoSy  of  Baltimore  county  aforesaid;  Joshua  Hendrickson; 
VeUentine  Sneider;   WiUiam  Hodge;  and  Margard  CrogaUy  of 
Baltimore  county,  in  several  sums  of  money;  and  whereas  the 
said  John  Hooky  his  son,  hath  agreed  to  pay  the  several  creditors 
of  his  said  father  Anthonyy  their  several  and  respective  debts. 
Now,  therefore,  this  indenture  witnesseth,  that  the  said  Anthony 
Hooky  as  well  in  consideration  of  the  above  recited  premises,  as 
also  for  and  in  consideration  of  the  natural  love  and  affection  he 
hath  and  beareth  towards  his  said  son  John  Hook;  and  the  further 
consideration  of  the  sum  of  five  shillings,  current  money  of  Mary- 
land, to  him  in  hand  paid  by  the  said  John  Hook,  the  receipt 
whereof  is  hereby  acknowledged,  he  the  said  Anthony  Hook  bath 
given,  granted,  bargained  and  sold,  assigned,  transferred  and  set 
over ;  and  by  these  presents  doth  give,  grant,  bargain  and  sell, 
assign,  transfer  and  set  over  unto  him,  the  said  John  Hooky  his  exe- 
cutors, administrators  and  assigns,  all  those  ten  acres  of  land,  being 
part  of  a  tract  of  land  called  David's  Fancy,  lying  in  Baltimove 
county ;  beginning,  for  the  said  ten  acres,  at  a  post  set  up  at  or  near 


unto  the  branch  called,  in  the  certificate  for  said  land,  Howard's 
Branch,  and  running  thence  north  eighty-three  degrees,  thirty 
minutes  east  to  a  post  set  up  on  the  \pest  side  of  the  main  road 
leading  from  Baltimore  town  to  the  ferry  point  of  Patapsco,  and 
thence  running  with  and  bounding  on  the  west  side  of  the  road 
aforesaid  thirty-four  perches;  thence  south  eighty-three  degrees, 
thirty  minutes  west  to  Howard's  Branch,  thence  running  with  and 
bounding  on  said  Branch  to  the  place  of  beginning ;  containing 
within  its  metes  and  bounds  ten  acres  of  land,  being  the  same  which 
was  leased  by  a  certain  Richard  Moale  to  the  said  Anthony  Hook^ 
by  indenture  bearing  date  on  or  about  the  fifth  day  of  January  in  the 
year  of  our  Lord  one  thousand  seTen  hundred  and  scTenty-five,  for 
the  term  of  ninety-nine  years  renewable  forever,  subject  to  the  rent 
and  covenants  in  said  lease  reserved  and  contained ;  also  all  that 
lot  or  parcel  of  ground,  being  part  of  the  lots  mentioned  in  the  ori- 
ginal lease  from  William  Fell  to  John  HaU,  situate  on  Fell's  Point, 
Baltimore  town  and  county,  which  was  assigned  by  said  John 
Hall  to  the  said  Anthony  Hook^  by  indenture  bearing  date  the 
eighth  day  of  May,  seventeen  hundred  and  seventy-seven,  and 
recorded  among  the  records  of  Baltimore  County  Court,  in  Liber 
W,  6.  Jfo.  3,  Z.fol.  667,  &c.  which  is  contained  within  the  fol- 
lowing description,  viz :  Beginning  at  the  distance  of  one  hundred 
feet  from  the  comef  of  Bond  street  and  Alice-Anna  street,  and 
running  and  bounding  on  Alice-Anna  street  east  forty-five  feet, 
and  thence  north  one  hundred  and  thirty-seven  feet,  thence  west 
forty-five  feet,  and  thence  to  the  beginning ;  subject  to  the  rents 
and  covenants  in  said  assignment  contained,  together  with  all  and 
singular  the  buildings  and  improvements  on  the  above  described 
parcels  of  land  being,  and  every  the  privileges,  advantages,  and 
appurtenances  to  the  same  belonging,  or  in  any  wise  appertaining; 
and  also  all  the  estate,  right,  interest,  term  of  years  to  come,  claim, 
property,  and  demand,  whatsoever  of  him,  the  said  Anihony  Hooky 
both  in  law  and  equity,  of,  in  and  to  every  part  and  parcel  thereof; 
and  thb  indenture  further  witnesseth,  that  the  said  Anthony  Hooky 
for  the  considerations  aforesaid,  hath  bargained,  sold  and  deli- 
vered ;  and  by  these  presents  doth  bargain,  sell  and  ddiver  unto 
the  said  John  Hooky  his  executors,  administrators,  and  assigns, 
three  feather  beds  complete,  two  chests  of  drawers,  six  walnut 
chairs,  six  mahogany  arm-chairs,  six  poplar  arm-chairs,  one  negro 
named  Harry y  one  female  ditto  named  PrUcUlay  and  her  two  chil- 
dren, one  named  Lucyy  and  one  named  Jack;  one  clock  and  case, 
70  V.3 
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one-half-dozen  table  and  half-a-dozen  tea-spoons,  all  of  silver; 
three  cooking  pots  and  three  hangers ;  To  Have  and  to  Hold  siH 
and  singular  the  lands  and  premises  herein  before  mentioned  with 
their,  and  every  of  their  appurtenances,  unto  him,  the  said  John 
Hookf  his  executors,  administrators  and  assigns,  in  manner  follow- 
ing, that  is  to  say :  To  Have  and  to  Hold  the  said  ten  acre  lot, 
and  the  other  lot  on  Alice- Anna  street  for  and  during  all  the  rest, 
residue  and  remainder  of  the  original  terms  granted  for  each  re- 
spectively ;  subject  to  the  rents  and  covenants  reserved  and  con- 
tained in  the  above,  in  part,  recited  lease  and  assignment;  and 
To  Have  and  to  Hold  all  and  singular  the  household  and  kitchen 
furniture,  plate,  and  negroes,  unto  him  the  said  John  Bt^ky  his 
executors,  administrators  and  assigns,  forever.  Provided  oboayy, 
and  it  is  the  true  intent  and  meaning  of  these  presents,  and  of  the 
said  parties  hereto,  that  if  the  said  John  Hooky  his  executors,  ad- 
ministrators or  assigns,  shall  absolutely  omit,  neglect  and  refuse  to 
pay  the  said  recited  creditors  of  the  said  Anthony  Hook  their  seve- 
ral and  respective  just  debts  and  demands  against  the  said  Anthony 
Hooky  then  this  indenture,  and  eveiy  matter,  clause,  and  thing, 
herein  contained,  shall  cease,  determine,  and  be  utterly  null  and 
void  to  all  intents  and  purposes  whatsoever,  any  thing  herein  con- 
tained to  the  contrary  thereof  in  any  wise  notwithstanding.' 

The  bill  further  states,  that  in  June,  1798,  Afdhony  Hook  died 
intestate  leaving  five  children,  John  Hooky  who  took  out  letters  of 
administration  upon  his  estate,  Margaret  Knighty  Catherine  Orbinj 
Barbara  Morrow  and  Ann  BarhvMy  who  were  all  then  living,  and 
were  ^the  remabing  hdrs  at  law  of  the  said  Anthony  Hook;'^  that 
in  the  month  of  September,  1800,  John  Hook  died  intestate,  and 
letters  of  administration  upon  his  estate  were  granted  to  his  widow, 
the  defendant  Barbara^  who,  in  the  inventory  of  her  intestate's 
estate,  returned,  as  a  part  of  it,  the  property  mentioned  in  the 
deed  of  the  17th  of  August;  and  in  the  year  1801,  she  sold  the 
whole  of  the  ten  acre  lot  at  auction ;  and  either  herself  bought,  or 
caused  to  be  purchased  for  herself;  and  afterwards  held  the  same 
accordingly;  that  shortly  after  the  sale  the  defendant  Barbara 
intermarried  with  the  defendant  Edward  Hagtkrop;  and  they,  on 
the  12th  of  February,  1802,  rendered  their  first  administration 
account  to  the  Orphans  Court,  in  which  they  chai^ged  themselves 
with  no  more  than  the  sum  of  $3,342  14,  the  aggregate  valuation 
of  the  inventory ;  when,  in  truth,  the  sales  of  the  ten  acre  lot  alone 
amounted  to  $6,275 ;  that  afterwards,  on  the  21st  of  Febniaiy, 
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1807,  the  defendants  Hagthrcp  and  wife,  as  administratrix,  by 
their  petition  to  the  Orphans  Court,  referring  to  the  before  men- 
lioned  deed,  set  forth,  that  after  she  had  returned  the  property  therein 
mentioned  as  part  of  the  personal  estate  of  her  intestate  John  Hook^ 
it  was  discovered,  that  it  was  held  only  in  trust  by  him  for  the 
purpose  of  reimbursiog  himself  certain  sums  of  money  which  he  had 
paid  on  account  of  his  father  Anthony;  and  afterwards  to  hold  the 
same  for  the  use  of  the  said  Anthony y  and  his  legal  representatives ; 
that,  on  making  this  discovery,  it  was  agreed  among  the  represen- 
tatives of  Anthony  and  the  petitioners,  that  it  should  be  sold  and 
the  proceeds  thereof  distributed  according  to  law ;  that  a  sale  was 
made  accordingly ;  and  that  the  petitioners  were  then  ready  to  ac- 
count for  the  sum  of  money  paid  by  John  Hooky  in  his  life-time, 
for  Anthony  Hook;  and  also  for  the  distributive  share  of  the  residue 
of  the  proceeds  of  sale  arising  due  to  John  Hook  as  one  of  the  chil- 
dren of  Anthony  Hook;  and,  for  this  purpose  the  petitioners  prayed, 
that  the  property  thus  erroneously  returned  in  the  inventory  of  John 
Hookas  estate  might  be  stricken  therefrom,  and  the  petitioners 
credited  accordingly.  Upon  which  the  Orphans  Court  adjudged 
and  ordered,  that  the  property  should  be  stricken  out  of  the  inven- 
tory and  the  petitioners  credited  as  prayed. 

The  bill  further  states,  that  the  whole  of  the  property  mentioned 
in  said  deed  of  trust,  after  the  death  o{  Anthony  Hooky  was  wrong- 
fully held  and  retained  by  John  Hook;  and  after  his  death  was  ille- 
gally, wrongfully,  and  fraudulently  administered  upon,  as  his  pro- 
perty and  estate,  by  the  defendants  Hagthrop  and  wife ;  and  for 
the  purpose,  and  with  the  intent  of  defrauding  the  other  heirs  of 
Anthony  Hook  out  of  their  legal  portions  thereof;  that  the  defen- 
dants Hagthrcp  and  wife,  have  never  accounted  for  any  part  of  the 
said  property ;  that  they  had  conveyed  a  part  of  the  ten  acre  lot  to 
the  defendant  McMecheUy  and  a  part  of  the  piece  of  land  at  Fells 
Point  to  the  defendant  Bennett;  and  that  the  other  defendants  then 
held  portions  of  the  property  mentioned  in  the  deed  of  the  17th  of 
August,  by  leases,  or  other  conveyances  derived  from  the  defen- 
dants Hagthrop  and  wife  and  the  defendant  McMechen. 

Whereupon  the  bill  prayed,  that  the  defendants  might  be  com- 
pelled to  account  for  the  whole  of  the  property  which  passed  into 
the  hands  of  the  said  John  Hooky  and  which  is  mentioned  and  des- 
cribed in  said  deed  of  trust,  together  with  the  profits  which  have 
arisen  therefrom  since  the  same  has  been  in  their  possession ;  ex- 
cepting such  part  thereof  as  they  are  entitled  by  law  to  retain  iOv 
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right  of  tbe  said  John  Ibok\  as  one  of  the  hdrt  at  law  of  the 
said  Anthony  Hook;  and  that  the  plaintiff  may  have  such  other 
and  further  relief  in  the  premises  as  the  nature  of  the  case  may 
require,  &c. 

To  this  bill  the  defendants  McMechiny  CatoTj  Moore  and  Hugftes, 
put  in  their  answers  on  the  10th  of  July,  1821. 

McMechen  answered  separately,  which  he  styles  his  answer,  Ho 
the  bill  of  complaint  of  James  JVeale  and  others  represeatatiTes  of 
JhUhony  Hooky  deceased ;'  and  says  that  by  a  deed,  bearing  date 
on  the  9th  fii  September,  1803,  the  defendants  Hagtkrap  and  wife, 
in  consideration  of  $400,  conveyed  to  him  four  acres  or  thereabouts 
of  the  ten  acre  lot ;  which  deed,  exhibited  with  and  made  a  part  of 
his  answer,  after  referring  to  the  lease  from  Michard  Moah  to  j9ii« 
thony  Hooky  says,  ^and  whereas  the  said  Anthony  Hook  did  after- 
wards,  by  his  deed  of  assignment  duly  executed,  acknowledged 
and  recorded  among  the  land  records  of  Baltimore  County  Covrt, 
for  the  consideration  mentioned,  assign,  tranisfer,  and  set  over 
unto  the  aforesaid  John  Hooky  his  executors,  administrators  and 
assigns,  all  and  singular  the  aforesaid  piece  of  ground  and  pre- 
mises. And  whereas  the  said  John  Hook  has  since  departed  this 
life  and  the  said  Barbara  hath  obtained  letters  of  administration  on 
his  estate,  and  since  then  intermarried  with  the  aforesaid  JEdward 
Hagthrop;^  that  under  this  deed  he  took  possession  of  the  land  so 
conveyed,  and  rented  it  as  a  brick-yard  for  several  years,  and  paid 
the  taxes  up  to  the  year  1819,  ^and  during  all  which  time  several 
of  the  said  complainants  resided  in  the  neighbourhood  of  said  land, 
well  knowing  that  this  defendant  had  so  become  the  puiohaser  of 
the  said  land.'  That  he  advertised  the  land  to  be  leased  at  public 
sale,  at  which  sale  the  defendants  Moore,  Hughei  and  CatoTy  be* 
came  purchasers  of  leases ;  ^that  the  said  sale  was  in  the  neigh- 
bourhood of  the  said  complainants  or  some  of  them,  and  on  the 
premises.'  That  he,  this  defendant,  has  paid  the  paving  taxes 
amounting  to  about  $480 ;  and  ^this  defendant  saith,  that  the  said 
purchase  of  the  said  lands,  by  this  defendant,  from  the  adminis^ 
trator  aforesaid,  was  hona  fidty  and  without  notice  of  any  claim  or 
claims  on  the  said  land  by  the  said  complainants  or  any  of  them.' 

The  defendant  CaJtor  also  styles  his  response  his  separate  an- 
swer Ho  the  bill  of  complaint  of  James  Jfevh  and  others  representa- 
tives of  Antiiony  Hooky  deceased;'  and  says,  that  he  purchased  at 
a  public  auction  some  time  in  the,month  of  April,  or  May,  1818, 
of  the  defendant  McMech/en,  a  lease  of  nine^-nine  years  renewable 
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for  ever  of  a  pert  of  the  premisee  mentioned  in  the  bill ;  that  Hhe 
oompiainaats  or  some  of  them,  long  before  and  since  the  auction 
aforesaid,  lived  near  the  premises  mentioned  in  their  bill ;'  that  he 
with  others  applied  and  had  the  street  paved  on  which  the  lot 
leased  to  him  fronted ;  and  that  at  the  time  he  accepted  the  lease 
from  the  defendant  McMechen^  as  also  at  the  time  he  applied  fot 
the  paving  of  the  street,  he  had  no  knowledge  that  the  complai- 
nants claimed  tide  to  the  premises. 

The  defendants  Moore  and  Hughes  also  say,  that  theirs  is  their 
joint  and  separate  answer  Ho  the  bill  of  complaint  of  James  Jfede 
and  others  representatives  of  Anthemy  Hook,  deceased ;'  and  that' 
at  a  public  saJe  in  the  month  of  April,  or  May,  1818,  they  severally 
purchased  leases  of  the  defendant  McMechen,  of  part  of  the  land 
mentioned  in  the  bill ;  that  they  have  ever  since  paid  rent ;  ^and 
defendants  swear  positively,  that  they  nor  either  of  them  had  any 
knowledge  of  any  claim  or  claims  of  the  said  complainants  upon, 
ia,  and  unto  the  said  lands  at  the  time  of  their  purchase  and  lease 
aforesaid*' 

The  defendants  Hagihrop  and  wife,  on  the  11th  of  December, 
1821,  put  in  their  joint  and  separate  answer,  in  which  they  say, 
that  on  the  8th  of  May,  1797,  Anthony  Hook^  for  a  valuable  consi- 
deration by  indenture,  conveyed  the  lot  of  ground  on  Alice- Anna 
street  to  John  Hook  ;  that  the  said  Anthony  Hook  being  much  in- 
volved in  debt,  and  advanced  in  years,  and  deriving  bis  support 
principally  from  his  son  John  Hook,  executed  to  him  the  deed  of 
the  17th  of  August,  1797,  whereby  he  conveyed  to  John  the  pro- 
perty therein  mentioned,  who  accordingly  paid  the  debts  particu- 
kriy  mentioned  therein  as  these  defendants  believe  and  charge; 
and  that  the  said  John  Hook  paid  the  said  sums  of  money  set  out 
in  the  said  assignment,  so  far  as  the  creditors  applied  for  payment 
of  the  same ;  that  Anthony  Hook  died  intestate  some  time  in  June, 
1798,  and  that  John  Hook  obtained  letters  of  administration  on  his 
estate;  that  John  Hook  died  intestate  in  September,  1800,  leaving 
this  defendant  Barbara  his  widow,  and  one  child,  James  Hook; 
that  this  defendant  Barbara,  obtained  letters  of  administration  on 
her  husband's  estate ;  and  in  the  inventory  returned  the  chattels 
real  mentioned  in  the  deed  of  the  17th  of  August,  as  a  part  of  the 
property  of  her  intestate ;  that  some  time  after  she  had  made  re* 
tarn  in  the  inventory  of  the  said  property,  the  children  and  heirs 
of  Anthony  Hook  applied  to  ber  for  their  proportion  of  it,  alleging 
that  it  bad  been  conveyed  to  and  held  in  trust  by  her  intestate,  and 
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ought  to  be  accounted  for  as  a  part  of  the  estate  of  Anthony  jffoefc  ; 
that  after  advising  nvith  counsel  she  agreed,  that  the  ten  acre  lot 
should  be  sold  so  as  to  effect  a  distribution  thereof  among  the  heirs 
and  representatives  of  Anthony  Hook^  vhich  was  made  accordbgly  ; 
that  several  years  after  those  transactions,  and  after  her  marriage 
with  the  defendant  Edwardy  she  and  her  husband  prefened  the 
petition,  as  stated  in  the  bill,  in  which  they  deemed  it  proper  to 
present  to  the  view  of  the  Orphans  Court  the  said  paper  upon 
which  the  said  children  and  heirs  of  the  said  Anthony  Hook  had 
relied  to  prove,  that  the  said  property  did  not  belong  to  the  said 
John  Hook  as  his  absolute  property,  but  was  only  held  by  him  in 
trust  for  the  said  Anthony  and  his  representatives ;  and  which  was 
accordingly  received  by  the  said  court,  and  the  final  account  of  the 
said  administration  of  the  said  estate  of  John  Hooky  was  passed 
and  closed. 

The  defendant  Benneiij  by  his  answer  filed  on  the  14th  of  Feb- 
ruary, 1822,  says,  that  the  defendants  Hagtkrop  and  wife  for  a 
valuable  consideration,  to  them  actually  paid,  did  by  indenture, 
made  on  the  3d  of  August,  1810,  convey  to  him  a  part  of  (he  ten 
acre  lot  as  therein  described ;  ^that  he  had  no  knowledge  or  notice 
of  any  claim  of  the  said  complainant,  or  of  the  heirs  and  repre- 
sentatives of  the  said  Anthony  Hooky  deceased,  either  before  or 
at  the  time  of  the  said  conveyance  of  the  said  property  mentioned 
in  the  said  indenture,  of,  in  and  to  the  said  property  therein  men- 
tioned ;  nor  had  this  defendant  any  knowledge  or  notice  of  the  said 
claim  set  forth  in  the  said  bill  of  complaint,  until  since  the  filing 
and  exhibition  of  the  said  biU  of  complaint.' 

The  defendant  Fitzgerald  put  in  his  answer  on  the  14th  ol 
February,  1822,  in  which  he  says,  that  on  the  4th  of  September^ 
1806,  he  purchased  one  piece  of  the  ten  acre  lot  of  John  H.  JSU; 
and  on  the  9th  of  August,  1810,  he  purchased  another  piece  of  the 
defendant  Edward  Hagthrop;  and  on  the  17th  of  September,  1811, 
he  purchased  a  third  piece  of  Girard  Tq>t(m ;  and  on  the  17th  of 
June,  1815,  he  purchased  a  fourth  piece  of  the  defendant  Edward 
Hagthrop ;  that  the  deeds  made  to  him  for  these  four  pieces  of 
ground  were  bona  fide^  for  a  valuable  consideration,  and  without 
any  notice  of  any  claim  being  made  thereto  by  this  plaintiff,  or  the 
heirs  of  JirUhony  Hooky  deceased,  until  the  filing  of  this  bill. 

The  defendant  Benjamin  RawlingSj  as  surviving  executor  of 
William  RawlingSy  deceased,  put  in  his  answer,  on  the  10th  of 
May,  1822,  in  which  lie  admits,  that  he  is  one  of  the  tcoants  in 
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possession  of  a  pait  of  tbe  premises  meationed  in  the  bill  of  com- 
plaint ;  and  says,  that  lits  testator  purchased  of  a  certain  Stmmd 
Tawng  and  Franeit  Ynmg^  on  the  10th  of  September,  1804,  for  a 
Taluable  consideration!  and  without  notice  of  any  claim  of  the  said 
complainant  or  the  heirs  of  the  said  Anihomff  Hook* 

On  the  19th  of  July,  1822,  the  defendant  King  pnt  in  his 
answer,  in  which  he  says,  that  he,  on  fhe  29th  of  March,  1819, 
took  a  lease  from  John  CUor  for  a  lot  of  ground  fronting  on  Good« 
man  street  thirty  feet ;  and  that  he  is  ignorant  of,  and  entirely  un* 
acquainted  with  any  of  the  matters  or  things  set  forth  in  the  bill  of 
complaint. 

The  defendant  ChiUendefi  put  in  his  answer,  on  the  S6th  of 
November,  1822,  which,  it  was  agreed  by  die  plaintiff,  should  be 
received  without  oath,  in  which  he  says,  that  he  held  the  posses* 
sion  of  a  lot  of  ground  on  Alice- Anna  street,  which  John  Hook^  as 
administrator  of  Anthony  Hook,  had  sold  and  conveyed  to  Patrick 
BenTtettj  from  whom  it  was  passed  by  several  mesne  conveyances 
to  this  defendant,  all  of  which  conveyances  he  is  ready  to  produce 
and  prove  as  this  court  shall  direct ;  that  this  defendant,  and  those 
under  whom  he  claims  are  bona  Jide  purchasers  for  a  valuable  con- 
sideration, without  notice  of  any  claim  of  the  plaintiff  or  the  heirs 
and  representatives  of  the  said  Anthony  Hook. 

The  defendant  Weaver,  on  the  16th  of  January,  1823,  put  in  his 
answer,  which  was  also,  with  the  consent  of  the  plaintiff,  received 
wifhout  oath,  in  which  he  says,  that  in  the  year  1819,  he  obtained  a 
lease  of  a  part  of  the  ten  acre  lot  from  the  defendant  McMechen  ; 
and  that  he  is  a  bona  fide  purchaser  for  a  valuable  consideration, 
and  without  notice  of  any  claim  of  the  plaintiff  or  of  the  heirs  and 
representatives  of  Anthony  Hook,  deceased. 

On  the  7th  of  February,  1823,  on  the  petition  of  the  plaintiff, 
leave  was  granted  so  to  amend  the  bill  as  to  make  Jamea  Hook  a 
<lefendant,  who  on  the  same  day  put  in  his  answer,  which  he  styles 
his  separate  answer  Uo  the  amended  bill  of  complaint  of  James 
JfeaUj^  &c. ;  and  says  that  he  is  the  only  child  and  heir  at  law  of 
John  Hook  ;  but  as  to  all  the  other  matters  set  forth  in  the  bill  he  is 
ignorant,  and  therefore  leaves  the  plaintiff  to  prove  the  same. 

After  which,  on  the  28th  of  July,  1824,  the  plaintiff,  with  the 
leave  of  the  court,  filed  a  supplemental  bill ;  the  only  material  dif- 
ference between  which  and  the  original  bill  is,  that  the  supplemental 
bin,  as  it  is  called,  says,  Hhat  the  said  Anthony  Hook  left,  at  his 
death,  four  chiklren ;  the  said  John  Hook,  who  administered  upon 
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his  estate,  and  into  whose  hands  and  possession  the  same  passed, 
by  virtue  of  the  said  administration,  since  deceased,  leaving  one 
child,  James  Hooky  one  of  the  defendants  to  this  bill ;  and  three 
daughters,  Margaret  Knight^  Catherine  Ordin  and  Barbara  Mot' 
row  ;  and  one  grandchild,  Anne  Barbiney  wife  of  Charles  Bariinej 
who  is  the  only  child  and  heir  at  law  of  Joseph  Hooky  deceased, 
son  of  the  said  Anthony  Hook.^  But  this  bill  prays  process  only 
against  those  who  were  defendants  to  the  original  bill ;  it  does  not 
ask  for  a  subpoena  against  James  Hook,  It  was,  however,  agreed, 
that  the  answers  which  had  been  previously  filed,  and  'since 
amended,  should  be  taken  as  answers  to  the  said  amended  bill' 

A  commission  was  issued' to  take  testimony,  under  which  the  de- 
positions of  several  witnesses  were  taken ;  and  several  deeds  and 
instruments  were  returned  with  the  commission. 

From  all  which  it  appears,  that  during  the  last  illness  of  Anihonf 
Hooky  he  was  visited  by  the  late  Catholic  Bishop  Carroll,  who 
having  been  told  that  there  had  been  some  misunderstanding  be- 
tween him  and  his  son  Jokny  respecting  a  conveyance  of  his  pro* 
perty,  the  Bishop  caused  a  bond  to  be  prepared  expressive  of  the 
fact,  to  be  signed  as  a  stipulation  and  acknowledgment  by  Jokny 
that  the  deed  of  the  l7th  of  August,  had  been  made  in  trust  for 
the  payment  of  Anthony^s  debts,  and  nothing  more ;  which  instni- 
ment  Johny  on  some  account,  not  now  known,  refused  to  execofe ; 
that  Anthony  died  soon  after,  and  John  administered  upon  his 
estate ;  and  after  John^s  death,  which  happened  in  September, 
1800,  letters  of  administration  de  bonis  non  of  the  personal  estate 
of  Anthony  were,  on  the  8th  of  November,  1800,  granted  to  his 
widow  Mary  Hook;  after  which  she  applied,  by  petition,  to  the 
Orphans  Court  to  compel  Barbaray  the  administratrix  of  John^  to 
execute  the  trust  specified  in  the  deed  of  the  17th  of  August ;  to 
which  petition  Barbara  demurred;  because  the  matter  belonged 
properly  and  exclusively  to  the  Court  of  Chancery;  and  the 
Orphans  Court  sustained  the  demurrer. 

That  afterwards  the  sale  of  the  ten  acre  lot  was  agreed  upon  and 
made;  and  the  defendants  Hagthrop  and  wife,  by  an  indentaie 
bearing  date  on  the  29th  of  May,  1804,  conveyed  a  part  of  it  to 
Mary  Hooky  in  discharge  and  satisfaction  of  the  thirds  of  the  said 
Maryy  of,  and  in  the  estate  of  the  said  Anthony  Hooky  her  late  hus- 
band ;  whereupon  Maryy  on  the  same  day,  by  an  instrument  of 
writing  under  seal,  acknowledged  the  receipt  of  iM29  19i.  lOd., 
being  the  fuir  amount  of  her  dower,  thirds  and  proportion  of  the 
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estate  of  eveiy  descriptioii  of  ber  late  husband ;  and  ratified ,  so 
far  as  it  respected  her  dower  or  thirds,  the  sales  made  by  Hagikrop 
ami  wife  as  administratrixi  or  either  of  them.  Which  part  of  the 
ten  acre  lot  was  afterwards  conveyed  by  Mary  Hook  to  Samuel 
Young  and  FVands  Youngs  and  by  them  cooreyed  to  WiUiank 
JRawlingSf  the  testator  of  the  defendant  Benjamin  Rowlings^  which 
several  conveyances  referred  to  the  deed  of  the  17th  of  August. 

That  Catherine  Orbiny  a  daughter  of  Anthony  Hook,  on  the  first 
of  January,  1806,  executed  a  deed  under  seal  to  Hagthrop  and 
wife  as  administratrix  of  John  Hookj  whereby  she  acknowledged 
the  receipt  of  j£121  Of.  Od.  current  money  as  the  full  amount  of  her 
proportion  of  her  father's  estate,  and  ratified,  so  far  a^  it  respected 
her  part,  the  sales  made  by  them«  That  the  defendants  Hagthrop 
and  wife  as  administratrix  of  John  Hookj  at  several  times  sold 
merchandise  to  a  considerable  amount  to  two  other  of  the  children 
of  Anthony  Hook^  for  which  they  gave  receipts,  as  for  so  much  to 
be  deducted  out  of  their  respective  distributive  shares  of  their 
father's  estate.  And  that  Mary  Hook^  the  widow  and  administra- 
trix de  bonis  non  of  Anthony  Hook,  died  sometime  in  the  year 
1805,  after  which  administration  was  granted,  as  stated  in  the  bill, 
to  this  plaintiff. 

After  the  case  had  been  set  fi>r  hearing,  the  solicitors  of  the 
parties  by  a  writing,  filed  on  the  4th  of  November,  1826,  agreed, 
that  the  bill  be  so  amended  as  that  the  prayer  for  enbpana  should 
include  the  name  of  James  Hook* 

bth  December  J  1826. — ^Bund,  Chancellor. — This  case  standug 
ready  for  hewing,  and  the  counsel  on  both  sides  having  been  fully 
heard,  the  proceedings  were  read  and  considered. 

It  will  be  proper  to  recollect  as  we  proceed  with  the  exposition 
of  this  case,  that  this  is  a  bill  professedly  for  relief  against  these 
defendants,  as  the  alleged  unjust  holders  of  certain  specified  assets 
of  the  plaintiff's  intestate ;  and  that  therefi)re,  if  the  plaintiff  is 
entitled  to  relief  of  any  kind,  according  to  the  nature  of  his  case, 
he  is,  as  a  consequence  of  such  right,  entitled  to  an  account  from 
the  defendants,  of  the  rents  and  profits  of  the  property  so  wrong- 
fully held  by  them,  and  to  a  discovery  from  each  as  to  all  matters 
in  relation  to  such  an  account.  The  plaintiff's  title  to  rdief  is 
obviously  and  necessarily  the  first  and  preliminary  question  to  be 
decided  ;  for  it  would  be  idle  to  go  into  any  account  of  rents  and 
profits,  or  to  adc  for  or  to  consider  any  discovery  so  made,  if  the 
plaintiff  is  not  entitled  to  relief  in  some  one  form  or  other,  accord* 
71  V.3 
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ing  to  the  nature  of  his  ca«e ;  since  no  case  can  be  sent  to  the 
auditor  with  directions  to  state  an  account  in  any  way,  unless  it 
be  first  shewn,  that  the  plaintiff  is  entitled  to  relief;  nor  can  an 
account  or  discovery  be  directed  in  any  case  but  as  ancillary  to  a 
previously  ascertained  or  admitted  right  to  relief.  So  that,  if  upon 
a  demurrer,  plea,  or  answer,  before  or  at  the  final  hearing  it  should 
be  determined,  that  the  plaintiff  can  have  no  relief,  he  can  have  no 
account,  nor  any  discovery;  and  although  the  taking  of  the  ac- 
count may  not  be  stayed  pending  an  appeal  from  the  adjudication 
in  favour  of  the  plaintiff's  title,  (a) 

I  shall  therefore  in  the  first  place,  endeavour  to  obtain  a  clear 
view  of  the  plaintiff's  case ;  and  thereupon  consider  and  deter- 
mine the  nature  of  the  relief  to  which  he  is  entitled ;  and  then  give 
directions  as  to  the  accounts  necessary  to  be  taken  ibr  the  purpose 
of  ascertaining  the  extent  of  that  relief. 

According  to  the  law  of  England,  an  administrator  de  bonis  nan 
cannot  call  the  representatives  of  the  previous  deceased  adminis- 
trator of  his  testator  to  account  for  any  property  of  the  intestate, 
that  such  predecessor  may  have  converted  or  wasted.  Nor  can  he 
claim  or  recover  any  thing  but  those  goods,  chattels,  and  credits 
of  his  intestate,  which  remain  in  specie  and  are  capable  of  being 
clearly  and  distinctly  designated  and  distinguished  as  the  property 
of  his  intestate.  (&)  An  executor  or  administrator,  who  is  here 
considered  as  a  trustee  for  the  creditors,  legatees,  and  next  of  kin, 
is  expected  and  required  to  preserve  the  property  of  the  deceased 
apart  from  his  own,  and  to  give  it,  as  it  were,  an  ear-mark,  that  it 
may  be  known  and  readily  traced  to  any  one  into  whose  hands 
it  may  happen  to  fall.  And  if  he  does  so,  the  court  will  do  eveiy 
thing  that  can  be  done  to  protect  and  assist  him.  (c) 

According  to  our  Provincial  testamentary  system^  an  adminis- 
trator de  bonis  non  might,  under  certain  circumstances,  have  had 

(o)  Popbam  «.  BampfieM,  1  Ten.  S8,  844;  WeUM  v.  Leddel,  a  Vos.  400;  Jit>- 
gerald  0.  fiurk,  2  Atk.  897;  Jeffreys  o.  Baldwio^  Amb.  164;  Fiy  v.  PeoD»  2  Bro. 
C.  C.  280;  Jacobs  v.  Foodman,  2  Cox»  282;  Lee  v.  Alston,  I  Ves.,  jun.,  82;  Mil- 
bourn  9.  Fisher,  6  Ves.  S86,  note ;  Satton  p.  Scarborough,  9  Ves.  76;  Baker  v.  Mel- 
lith,  10  Ves.  S58;  Corporation  of  Carlisle  9.  Wilson,  18  Ves.  STS;  Rowo  v.  Tted, 
16  Ves.  877;  Drew  o.  Drew,  2  Ves.  &  B.  161 ;  Jones  v.  Jones,  8  Meri.  168;  Wil- 
liams e.  Steward,  8  Meri.  502;  Attorney-General  v.  Brown,  1  Swan.  294 ;  Hollowaj 
«.  Millard,  1  Mad.  Rep.  421 ;  Lorimer  v.  Lorimer,  5  Mad.  868;  Sanders  v,  Eiog,  6 
Mad.  68 ;  Mendizabel  v,  Macbado,  2  Cond.  Cha.  Rep.  40 ;  Moses  «.  Lewis»  6  £zcfa. 
Rep.  888;  MeUish  v.  Richardson,  6  £xcb.  Rop.  404;  Townskond  «.  Dooeao,  S 
Bland,  49^(6)  Bac.  Abr.  tit.  £xecHtois  and  Administratois,  B.  2.^(c)  Wankford 
p.  Wankford,  1  Saik.  806;  Freeman  v.  Faiilie,  8  Merv.  89. 
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liis  predeeessor  cited  brfore  the  commissaiy  and  compelled  to  ac- 
coant.  (d)  But  at  present,  the  remedy  against  an  administrator  or 
bis  representatiyes,  for  any  ^aste  or  misapplication  of  the  effects 
of  the  deceased,  is  by  an  action  at  law  upon  his  administration 
bond  by  any  one  interested.  For  it  is  expressly  declared,  that  the 
Bothority  conferred  by  letters  of  administration  de  bonis  non^  shall 
be  to  administer  all  things  described  in  the  acts  as  assets  not  con- 
yerted  into  money  and  not  distributed,  or  delivered,  or  retained  by 
the  former  executor  or  administrator,  under  the  direction  of  the 
Orphans  Court,  (e) 

Hence  this  plaintiff  is  incompetent  to  demand,  in  the  represen- 
tatire  character  in  which  he  sues,  any  thing  but  those  goods,  chat- 
tels, and  credits,  which  his  letters  authorize  him  to  administer; 
that  is,  the  chattels  real  and  personal  property  of  his  intestate, 
which  may  be  now  shewn  to  remain  undisposed  of  by  either  of  the 
previous  administrators,  JoAn  or  Mary;  or  which  have  been  and 
continue  to  be  held  unaccounted  for  by  any  one  as  trustee  or  agent 
of  the  late  Anthony  Hooky  his  intestate.  The  statements  and  alle- 
gations of  these  original  and  amended  bills  must,  therefore,  be 
taken  subject  to  the  limited  rights  of  the  representative  character 
of  this  plaintiff. 

It  appears  that  some  of  the  next  of  kin  of  the  late  Anthony 
Hooky  under  an  impression,  that  the  chattels  real  of  the  deceased, 
had  vested  absolutely  in  them,  have  disposed  of,  or  attempted  to 
make  a  final  disposition  of  the  whole,  as  if  such  chattels  real  had 
been  immediately  cast  into  their  hands  by  the  mere  operation  of 
law,  in  like  manner  as  the  real  estate  of  an  intestate  is  at  once  cast 
upon  his  heirs.  If  these  next  of  kin  acquired,  at  once,  by  the  act 
of  the  law  alone,  a  legal  right  to  these  chattels  real,  by  virtue  of 
which  they  might,  either  concurrently  with  or  independently  of  the 
administrator,  dispose  of  them ;  then,  as  the  joint  or  independent 
holders  of  the  property  in  controversy,  they  ought  to  have  been 
made  parties  to  this  suit.  And,  if  they  have  acquired  such  a  legal 
right,  and  have  actually  disposed  of  these  chattels,  then,  it  is  no 
less  evident,  that  all  claim  against  these  defendants  is,  so  far,  en- 
tirely at  an  end.  In  these  points  of  view  the  allegations  of  the 
bill,  in  relation  to  these  next  of  kin  of  the  intestate,  present  some 
important  preliminary  inquiries. 


(({)  1715,  ch.  89,  8. 8;  Dep.  Com.  Go.  65,  57.^(e)  1796,  ch.  101,  sub  cb.  14,  f .  2; 
1820,  ch.  174,  9.  8 ;  Wankfbid  v.  Wankford,  1  Salk.  806 ;  Sibley  v.  Williams,  8  6. 
&  J.  62. 
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The  real  estate  of  an  intefitate  devolves  at  onoe  and  entii^ 
upon  bis  heirs  by  the  mere  operation  of  law*  But  hia  personal 
property  is,  by  the  law  itself,  cast  upon  no  one;  nor  does  the  legal 
ownership  of  it  vest  immediately  in  any  person.  Such  a  legal 
title  can  only  vest  in  an  administrator,  who  alone  is  consideied  as 
the  legal  representative  of  the  intestate  as  to  his  chattels  real  and 
personal  estate.  In  the  interval  between  the  death  of  the  iirteatate 
and  the  granting  of  administration,  the  legal  right  to  the  pensonal 
property  is  in  the  keeping  of  the  law.  During  that  interval  there 
is  no  one  who  can  sue  or  be  sued  for  it ;  so  that  a  perstm  who 
had,  after  the  death  of  the  intestate,  obtained  possession  o[  bis 
personal  property,  could  not  have  it  quieted  or  matured  into  a 
ri^t  by  the  lapse  of  any  length  of  time,  even  as  much  as  forty 
years  uninterrupted  possession,  before  the  granting  of  letters  of 
administration ;  because,  the  statute  of  limitations  could  not  be 
allowed  to  operate  at  all  until  the  legal  tide  was  vested  in  some 
one ;  and  there  was  a  person  lawfully  clolhed  with  a  capacity  to 
sue  for,  hold  and  dispose  of  such  property,  (f) 

Our  statute  of  distributions,  like  that  of  Snglaud,  (g)  directs  the 
goods,  chattels,  and  credit^  of  those  who  die  intestato»  to  be  cook* 
mitted  to  an  administrator  whose  powers  and  duties  are  prescribed* 
He  has  a  vested  interest  in  the  personal  estate  of  the  deceased,  (A) 
and  is  directed  to  collect  and  take  the  whole  of  it  into  his  posses- 
sion ;  which,  or  the  proceeds  of  the  sales  thereof,  he  is^  in  the  first 
place,  to  apply  to  the  satisfaction  of  all  the  dd)ts  due  from  the  inr 
testate ;  and  then,  he  is  to  distribute  the  surplus  among  the  neEXt 
of  kin  of  the  deceased.  Although  the  creditors  of  the  deceasied 
are  to  be  first  provided  for  under  this  statute,  yet  the  next  of  kiui 
among  whom  the  surplus  is  to  be  distributed,  take  an  interest 
which  vests  in  them,  by  operation  of  law  immediately.  It  is  con* 
fiidered  as  a  species  of  chose  in  action  of  an  indefinite  Taliie ;  in 
nature  of  a  present  debt,  payable  at  a  future  day,  (s)  This  into* 
rest  vests  in  those  who  are  the  next  of  kin  of  the  deceased  at  the 
time  of  his  death ;  not,  however,  in  exclusion  of  a  posthumous 


(/)  Sttnfofd'a  case,  Cro.  Jac.  61 ;  JoUiffe  «.  Pitt,  S  Ytni.  S0S;  Caiy  v.  Stapbia- 
aon,  2  Balk.  421 ;  Murray  v.  The  East  India  CompaDy,  7  Com,  Law  SLtp.  C7; 
Fishwick  o.  Sewell,  4  H.  &  J.  894 ;  Haslett  v.  Gleon,  7  U.  &  J.  17.— (|r)  Bac.  Abr. 
tit.  Executon  and  Adminutraton,  I.-~(A)  Blaekboroagh  o.  Davis,  1  P.  WiU.  42.— 
<i)  Browoe  o.  Slion,  1  Show.  2  and  26;  Palmer  v.  Ailiceck,  2  Show.  40T;  8.  C.  8 
Mod.  69;  Squib  v.  Wyn,  1  P.  WiU.  8S0;  Balner  v.  Qamid,  PMce.  Ckaa.  SI; 
Doran  v,  SimpsoD,  4  Yes.  665. 
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child,  who  is  regarded  as  a  then  living,  though  unborn  distributee. 
And  therefore,  sboold  a  distributee  die  before  the  distribution  of 
the  surplus  is  actually  made,  his  share  will  not  sink  into  the  estate 
of  the  intestate ;  but  go  to  his  own  legal  representatives  in  like 
flsanner  as  his  other  personal  properly,  (j) 

Hence  it  is  clear,  that,  in  no  case  can  a  next  of  kin  make  title  to 
B  distributive  share  otherwise  than  through  an  administrator ;  who, 
ia  equity,  is  regarded  as  a  trustee  for  the  creditors  and  next  of  kin ; 
and  as  such  may,  in  Chancery,  be  called  to  account  by  all  or  any 
of  them,  {k)  And  every  one  who  takes  possession  of  the  per- 
sonal property  of  an  intestate,  after  his  decease,  may  be  sued  at 
law  or  in  equity  by  a  creditor  as  an  executor  de  son  tarty  and 
charged  accordingly.  (/)  And,  in  equity,  he  will  be  considered 
as  a  trustee,  and  held  accountable  to  the  administrator,  no  matter 
bow  feng  he  may  have  had  possession  before  the  administration 
was  granted,  (m) 

It  has  been  declared,  that  many  widows  or  others,  baring  the 
deceased's  effects  in  their  hands,  and  right  to  the  administration 
thereof,  designedly  suffer  other  persons  to  administer,  whose 
mouths  are  easily  stopped  with  part  of  the  estate^s  being  delivered 
tfiem,  and  bring  only  such  part  of  the  appraisement,  to  the  great 
dishonour  of  the  deceased,  and  deceit  of  the  living;  for  prevention 
whereof  as  well  as  of  frequent  tedious  suits  for  the  detecting  such 
ooncealments,  it  was  enacted,  that  the  court  might  in  a  summary 
way,  cite  such  persons  before  it  and  examine  and  decide  on  the 
matter,  (n)  Here  the  distributees  having  a  right  to  the  adminis- 
tration are  specially  designated,  and  it  is  expressly  declared,  that 
they  shall  not  retain  or  hold  any  of  the  personal  estate  of  the  de* 
l^eased ;  and  if  they  do  conceal  any  of  it,  they  are  made  liable  in  a 
summary  way,  as  wrong-doers. 

If  the  law  were  otherwise ;  and  if  each  creditor  and  every  one 
next  of  kin  were  allowed  to  help  himself  to  what  he  thought  his 
due;  to  seize  upon  and  in  any  manner  by  his  own  act  alone  ac- 
quire a  legal  right  to  the  personal  property  of  an  intestate,  the 
greatest  confusion  would  ensue,  and  the  most  monstrous  frauds 
might  be  perpetrated.  No  letters  of  administration  would  be  taken 
out  in  any  case ;  but,  on  the  death  of  every  one  who  had  left  any 

■    I         --      II         -       ---  —  ^  ^ 

{j)  Dep.  Gom.  On.  114;  Edwttrds  v.  Freeman,  8  P.  WiU.  446;  179S,  ch.  101, 
iQb  eb.  II,  9.  14.— (ib)  EUbnik  v.  Montolieu,  6  Vet.  742;  Conway  v.  Green,  1  H. 
&  J.  161.^(1)  Webster  v.  Webiter,  10  Yes.  98.— (m)  Boteler  o.  Allington,  8  Atk. 
459;  Fithwick  v.  SeweU,  4  H.  8c  J.  894.— (n)  1719,  ch.  14,  8. 7. 
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personal  estate,  worth  c  ontending  for,  a  disorderly  scramble  wonid 
take  place ;  and  those  resident  at  a  distance,  infants,  and  all  otters 
who  were  unable  to  take  care  of  their  own  interests,  would  be 
openly  and  wantonly  defrauded,  Ho  the  great  dishonour  of  the  dead 
and  deceit  of  the  living.'  Such  a  course  could  not  be  tolerated  ia 
any  shape,  or  for  an  instant,  (o) 

Hence  the  indispensable  necessity,  in  all  cases,  of  a  regular 
administration ;  and  of  compelling  all,  as  well  creditors  as  next  of 
kin,  to  resort,  for  the  payment  of  their  claims  and  distributive  por- 
tions, to  an  administrator.  It  is  not  pretended,  that  these  next  of 
kin  of  Anthony  Hook  obtained  any  thing,  any  right  whatever  from 
his  administrators.  Consequently,  having  derived  no  right  from 
either  of  the  administrators ;  and  none  having  been  cast  upon  them 
by  mere  operation  of  law,  they  never  had  the  power,  in  any  man- 
ner, legally  to  dispose  of  any  of  the  personal  estate  of  the  deceased, 
or  to  do  any  act  which  could  at  all  affect  the  right  of  the  present 
plaintiff. 

Leave  was  asked  and  obtained,  on  the  7th  of  February,  18S3, 
to  make  James  Hooky  the  son  of  the  late  John  Hook^  a  defendant ; 
who  on  the  same  day  filed  his  answer  to  the  amended  bill.  And 
in  a  kind  of  amended  or  duplicate  bill,  filed  on  the  23d  of  July, 
1824,  James  Hook  is  once  incidentally  spoken  of  as  a  defendant ; 
no  process  was  ever  prayed  against  him  by  either  bill ;  but  by  an 
agreement,  filed  on  the  4th  of  November,  1826,  he  is  admitted  to 
be  a  party  defendant.  This  person  is  no  otherwise  noticed  in  the 
proceedings.  No  charge  whatever  has  been  made  against  him ; 
nor  does  it  appear,  that  he  can  in  any  degree  be  made  liable  for  any 
part  of  the  subject  in  controversy,  either  in  his  individual  capacity 
or  as  heir  or  next  of  kin  of  his  father  the  late  John  Hook^  or  of  his 
grandfather  the  late  Anthony  Hook.  The  presence  of  this  defen- 
dant James  Hook^  appears  to  be  in  no  way  necessary ;  and  there- 
fore I  shall  for  the  present  take  no  further  notice  of  him. 

The  bills,  through  a  portion  of  them,  seem  to  consider  the  next 
of  kin,  or  as  it  calls  them,  the  heirs  of  the  late  Anthony  Hook^ 
to  be  parties  to  this  suit.  But  they  have  neither  been  made  plain- 
tiffs nor  defendants  as  such ;  and  therefore,  all  that  has  been  said 
or  proved  about  them  and  their  agreements  must  be  rejected  as 
mere  surplusage.  William  McMecheny  a  defendant,  says  he  an- 
swers ^the  bill  of  complaint  of  James  JVeale  and  others  repiesen- 


(o)  Mountford  v,  Gibson,  4  East.  446. 
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iatives  of  Anthony  Hobk^  deceased ;'  and,  in  the  body  of  bis  an- 
swer he  says,  ^during  all  which  time  several  of  the  complainants 
resided  in  the  neighbourhood  of  the  land.'  And  others  of  the  de- 
fendants seem  to  have  an  eye  to  some  other  complainant  besides 
JVeale,  These  respondents  appear,  in  this  respect,  to  have  turned 
their  attention  to  some  of  the  irrelevant  circumstances  stated  in 
the  bill,  without  sufficiently  regarding  its  substance.  But  all  such 
expressions  and  allusions  in  the  answers  must  in  like  manner,  be 
rejected  as  surplusage. 

So  much  as  to  the  excrescences,  the  foreign  matter  and  mere 
careless  verbiage  of  the  bill  and  some  of  the  answers.  But  before 
we  proceed  to  consider  the  merits  of  the  case  it  will  be  necessary 
to  ascertain  from  these  pleadings,  as  accurately  as  practicable, 
what  is  the  matter  in  issue ;  and  what  part  of  the  allegations  of 
each  has  been  admitted,  taken  for  true,  or  is  to  be  sustained  or 
combated  by  proof.  In  relation  to  these  matters  it  will  be  neces- 
sary to  explain,  recollect  and  apply  some  of  the  general  rules  in 
relation  to  answers. 

The^r^^  of  these  general  rules,  which  have  a  bearing  upon  this 
case,  is,  that  where  the  general  replication  is  put  in,  and  the  par- 
ties proceed  to  a  hearing,  all  the  allegations  of  the  answer,  which 
are  responsive  to  the  bill,  shall  be  taken  for  true ;  unless  they  are 
disproved  by  two  witnesses,  or  by  one  witness  with  pregnant  cir- 
cumstances. The  answer  to  this  extent  is  considered  as  evidence, 
and  conclusive  unless  disproved,  even  although  the  defendant  may 
have  a  direct  and  palpable  interest  in  establishing  the  truth  of  what 
he  advances,  (p)  An  answer  is  only  so  far  responsive  as  it  an- 
swers to  a  material  statement  or  charge  in  the  bill  as  to  which  a 
disclosure  is  sought;  and  which  is  the  subject  of  parol  proof,  but 
no  further.  Where  a  deed,  or  instrument  of  writing  is  necessary 
to  establish  any  right,  and  the  bill  requires  the  evidence  of  such 
right,  the  answer,  unaccompanied  and  unsupported  by  such  deed 
or  writing,  will  be  no  evidence  although  it  should  directly  respond 
to  the  bill;  because  the  answer  is  only  in  the  nature  of  parol  evi- 
dence ;  and,  in  such  case  evidence  of  a  higher  grade  is  required  by 
law.  (j) 

But  where  the  bill  asks  for  the  production  of  evidence,  which 
from  the  nature  of  the  plaintiff's  case,  he  has  a  right  to  claim ; 


(p)  Lenox  v.  Proat,  8  Wheat  627.— (9)  Brown  r.  Selwin,  Ca.  Temp.  Tal.  248 ; 
Hayward  0.  Carroll,  4  H.  &  J.  521 ;  Jones  v.  Slabey,  5  H.  &  J.  8S1. 
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that  nay  be  necessary  and  useful  to  him  in  other  cases,  besides 
the  one  then  under  consideration,  an  answer  to  such  a  bill  is  not 
responsive  which  merely  asserts  the  fact  without  saying  anything 
of  the  evidence,  of  its  existence,  or  the  means  of  obtaining  it. 
And  where  a  defendant,  by  his  answer,  asserts  a  right  affirmatively, 
in  opposition  to  the  plaintiff's  demand,  the  defendant  must  estab* 
lish  it  by  proof,  or  the  assertion  will  be  disregarded ;  for  a  defen* 
dant  cannot  be  permitted  to  swear  himself  into  a  title  to  the  plain- 
tifT^s  estate,  (r)  But  where  an  administrator  is  called  upon  to 
answer  certain  matters  which  appear  to  have  rested  exclusively 
within  the  knowledge  of  his  intestate,  it  will  be  sufficient,  that  he 
swears  as  he  is  informed  and  believes ;  (5)  but  such  an  answer  is 
to  be  taken  with  reference  to  the  reasons  given  for  his  belief;  for 
if  the  reasons  are  futile,  and  especially  if  the  alleged  belief  be  in 
a  high  degree  irreconcilable  with  the  admitted  or  established  eir- 
curastances  of  the  case,  the  answer  cannot  be  credited,  nor  be 
allowed  thus  loosely  to  swear  away  the  equity  of  the  bill.  (/) 

A  second  general  rule  is,  that  eveiy  allegation  of  the  answer 
which  is  not  directly  responsive  to  the  bill,  but  sets  forth  matter  in 
avoidance  or  in  bar  of  the  plaintiff's  claim  is  denied  by  the  general 
replication,  and  must  be  fully  proved  or  it  will  have  no  effect. 

A  third  general  rule  is,  that  if  the  defendant  submits  to  answer 
at  all,  he  must  answer  fully  and  particularly ;  not  merely  limiting 
his  responses  to  the  interrogatories  of  the  bill ;  but  respond  to  the 
whole  and  every  substantial  part  of  the  plaintiff's  case.  He  is  not, 
however,  bound  to  go  further,  and  to  answer  any  interrogatory 
asking  a  disclosure  of  matter  no  way  connected  with  or  material 
to  the  case.  If  the  answer  be  in  any  respect  evasive  or  insuffi- 
cient, the  plaintiff  may  except  to  it ;  and  thus  extract  from  bis 
opponent  a  full  and  perfect  answer,  (u) 

But  to  this  general  rule  there  is  a  modification,  the  nature  and 
bearing  of  which  may  be  sufficiently  illustrated  by  one  or  two 

(f)  Ridge WBj  e.  Darwin,  7  Yes.  404 ;  Thompson  v.  Lambe,  7  Yes.  688 ;  Boud- 
Man  9.  Jackson,  2  Ball  &  B.  885;  Beckwith  v.  Butler,  1  Wasti.  224;  Paynes  «. 
Coles,  I  Mon.  895.— (s)  Carnan  v,  Yansant,  1807,  M.  S.— (f)  Clark  v.  Yan  Biems- 
dylc9  Cran.  160;  Tong  v.  Oliirer,  I  Bland,  198 .--(u)  Beam's  Orders,  2S,  179; 
Hinds  V,  Dod,  Barnard.  258 ;  S.  C.  2  £q.  Ca.  Abr.  69  ;  Pazton's  case,  2  £q.  Ca. 
Abr.  67;  8.  C.  Sel.  Cas.  Cha.  53;  King  v.  Marissal,  3  Atk.  192;  Radford  9.  Wil* 
son,  8  Atk.  815 ;  Hepburn  v.  Durand,  1  Bro.  C.  C.  503 ;  Deane  0.  Rastron,  1  Anstr, 
64 ;  Prout  v.  Underwood,  2  Cox,  185 ;  Mountford  v.  Taylor,  6  Yes.  792 ;  While  «. 
Williams,  8  Yes.  193;  SomerviUe  r.  Mackay,  16  Yes.  882;  —  v.  Hanison,  4 
Mad.  252 ;  Wharton  v.  Wharton,  1  Cond.  Cha.  Rep.  117. 
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instances.  A  defendant,  to  a  bill  of  discovery,  answered  a  portion 
of  it,  and  as  to  all  the  other  matters  therein  set  forth,  he  answered 
and  said,  that  he  had  no  other  knowledge  of  them  than  what  he 
had  obtained  confidentially  as  counsel;  and,  therefore,  declined 
answering  further;  this  answer  was  deemed  sufficient.  And, 
again,  a  defendant  answered  as  to  part,  and  as  to  the  residue  relied 
upon  the  statute  of  limitations ;  this  answer  also  was  held  to  be 
sufficient.  In  such  cases,  a  part  of  the  answer  performs  the  office 
of  a  plea ;  and  the  defendant  thus  makes  defence  to  the  whole  case 
by  a  disclosure  of  all  the  facts  so  far  as  he  is  bound  so  to  respond ; 
and  for  the  residue,  by  presenting  such  an  equitable  bar  to  the 
plaintiff's  claim  as  is  a  sufficient  excuse  for  not  answering  in  the 
manner  required  by  the  bill.  The  exact  compass  of  this  modifica- 
tion of  the  rule,  that  if  a  defendant  submits  to  answer  at  all,  he 
must  answer  fully,  remains  yet  to  be  adjusted.  Much  has  been 
said  upon  the  subject ;  but,  as  the  cases  in  relation  to  this  'dis« 
tracted  point,*  as  it  has  been  called,  have  no  bearing  upon  the  case 
now  under  consideration,  they  have  been  thus  generally  noticed 
merely  to  prevent  misapprehension,  (to) 

A  fourth  general  rule,  is  one  which  grows  out  of  the  third  rule, 
that  exacts  a  full  answer ;  and  requires  to  be  attentively  considered 
in  this  case ;  it  is,  that  where  the  defendant  fails  to  answer  any  part 
of  the  material  allegations  of  the  bill,  such  unanswered  allegations 
shall,  at  the  hearing,  be  taken  to  be  true.  Thus,  where  the  bill 
demands  the  delivery  of  two  pieces  of  property,  and  the  answer 
makes  defence  as  to  one,  but  is  totally  silent  as  to  the  other.  In 
such  case,  according  to  this  rule,  the  bill  may  be  taken  pro  confesso 
for  that  as  to  which  the  answer  is  silent ;  and  the  plaintiff  may  ob- 
tain a  decree  accordingly,  (x) 

The  propriety  of  this  rule  has,  however,  been  questioned ;  and; 
therefore,  it  stands  in  need  of  all  the  support  it  can  derive  from 
authority,  reason  and  analogy. 

If,  upon  exceptions,  the  answer  is  held  to  be  insufficient,  the 
defendant  will  be  ordered  to  answer  more  fully ;  and  if  he  fails  to 
do  so,  in  England,  sequestration  will  go  against  his  estate.  The 
plaintiff  need  not,  however,  stop  there,  but  may  proceed  to  have 
his  whole  bill  taken  pro  confesso;  for  the  court  is  in  the  habit  of 

^-^^^— ^— — — ^-^^— ^-^■^— — ^— *—    ■  ■ — ■ — " 

{w)  2  Mad.  Chan.  Pra.  839;  Salmon  v.  Clagett,  ante  142. ->(x)  Brown  o.  Pittman, 
Glib.  £q.  Rep.  75;  Abergavenny  r.  Abergavenny,  2  £q.  Ca.  Abr.  179. 
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eonsidering  an  insufficient  answer  a^  no  answer,  {y)  In  this  state, 
obedience  to  an  order  directing  a  more  perfect  answer,  upon  excep* 
tions  being  sustained,  is  usually  enforced  by  attachment ;  but,  as  in 
England,  on  the  defendant's  failing  to  answer  as  ordered,  and' the 
{Process  of  attachment  failing  to  coerce  an  answer,  as  required,  the 
whole  bill  may  be  taken  pro  confesso.  (z)  So  where  the  defendant 
bad  answered,  and  the  plaintiff  then  amends  his  bill,  introducing 
new  matter,  he  is  entitled  to  an  answer  to  such  new  matter ;  be- 
cause, an  amended  bill  is  a  part  of  the  original  bill,  and  the  defen- 
dant's answer  thereto  is  a  part  of  his  original  answer ;  and,  conse^ 
quently,  the  defendant  is  as  much  bound  to  answer  the  amended 
bill  as  to  answer  each  portion  of  the  original  bill  itself.  Therefore 
if  he  fails  to  do  so,  the  plaintiff  may  proceed,  according  to  the 
course  of  the  court,  and  have  his  whole  bill  taken  jnv  canfksto.  («) 
For,  as  it  has  been  said,  if  the  plaintiff  should  not  be  entitled  te 
such  a  decree  under  those  circumstances,  then  the  aotbority  of 
this  court  would  be  yery  defective,  and  the  justice  of  it  might  be 
ieloded.  (h) 

A  plea  is  a  special  answer  to  a  bill,  differing  in  this  from  am 
answer  in  the  common  form,  as  it  demands  the  judgment  of  the 
eourt,  in  the  first  instance,  whether  the  special  matter  urged  by  it 
does  not  debar  the  plaintiff  from  his  title  to  that  answer  wbicfa  the 
bill  requires.  But  where,  from  the  matters  set  forth  in  the  bill,  aa 
answer  is  required  to  support  a  plea,  it  will  be  overruled  without 
Uttch  an  answer;  upon  the  ground,  that  the  matters  not  thaa 
atisw.ered  are  taken  for  true.  As  where  the  bill  sets  out  a  claim 
arising  on  a  mortgage  made  more  than  twenty  years  before  the  iu* 
atituiioii  of  the  suit,  and  then  goes  on  to  shew,  that  there  has  been 
such  partial  payments,  or  recent  acknowledgments  as  would  take 
the  case  out  of  the  statute  of  limitations,  were  it  pleaded.  In  suck 
ease  a  plea  of  the  statute  of  limitations  must  be  supported  by  » 
answer  denying  such  partial  payments  and  recent  acknowledg- 
ments ;  'for,  otherwise,  those  circumstances,  not  being  denied  by 
the  plea,  would  be  taken  for  true,  if  not  denied  by  way  of  answer, 
and  would  shew,  that  the  case  had  been  taken  out  of  the  statute.  {€) 


(y)  Davis  v.  Davis,  2  Atk.  21 ;  Attorney-General  v.  Young,  8  Ves.  209 ;  Bishtoa 
9,  Birch,  1  Ves.  &  fi.  867 ;  Edwards  v.  McLeary,  2  Ves.  k,  fi.  26S.^(<)  Attoney* 

General ».  Toung,  8  Ves.  209;  Seagrare  v.  Edwards,  8  Ves.  872 {a)  JopUng  v. 

Stuart,  4  Ves.  619.— (6)  1  Harr.  Pra.  Cha.  277;  Davis  v.  Davis,  2  Atk.  21 ;  Bucking- 
ham  V.  Peddicord,  2  Bland,  447.>-(c)  Planket  o.  Penson,  2  Alk.  61 ;  Roche  ».  Mor- 
gall,  2  Scho.  &  Lefr.  726 ;  Bayley  v.  Adams,  6  Ves.  694. 


These  autfaoritiea  npfnear  afUkftrGtoijlx  4i».siia(idQ  tbU  rule ;  nA 
to  shew^  that  tha  defeodaot  can&^t  be  allowed »  with  impunity  ac 
advantage  to  hiooself)  to  refuse  to  answer  at  all;  or  in  any  masnec 
or  form  to  atop  short,  or  to  omit  to  answer  any  material  part  of  tht 
plaintiff's  case ;  and  that  the  consequence  of  such  refusal  or  faiinre 
is,  that  the  whole  bill,  or  so  mnoh  of  it  as  remains  unansweredy 
may,  at, the  hearing,  be  taken  pro  confeiso.  (d) 

The  proceedings  in  Chancery  have  been  formed  accordiiig  to  the 
course  of  the  civil  law,  in  some  respects,  and  analogous  to  the  cOxb^ 
mon  law  in  others ;  and  as  to  all  matters  of  substance  there  mast  be 
the  same  strictness  in  pleading  in  equity  as  at  law.(e)  Hence  it  is 
not  unfrsquent,  where  a  case  arises  as  to  which  fof mer  decisioivi  fur<> 
IMsh  BO  safe  guide,  to  have  recourse  to  the  illustrative  analogiea  of 
the  common  law.  (f)  Supposing  then,  that,  in  relation  to  this  sub* 
ject,  there  was  a  total  absence  of  all  manner  of  preeedent  and 
wthority,  the  analogous  course  of  the  common  law  wonld  be  fotmd 
to  afford  much  end  strong  light. 

At  common  law  there  are  two  defaults,  the  one  before,  and  the 
other  after  appearance.  The  consequence  of  the  first,  in  England, 
18,  that  the  defendant  may  be  outlawed ;  and  in  this  state,  in  many 
oases,  is,  that  an  attachment  may  go  against  his  estate.  The  ooi^ 
aequenee  of  the  second  default,  or  the  defendant's  not  putting  in 
«»y  plea  at  all,  is,  that  the  plaintiff  may  have  a  judgment  by  ntf 
4iciL  The  plea  is  called,  at  common  law,  the  answer  of  the  de; 
fendant ;  and  if  he  feils  to  answer,  judgment  is  awarded  against 
him  on  the  ground,  that  he  has  thus  tacitly  admitted^  or  confessed 
tbe  case  of  the  plaintiff;  and  left  him  nothing  to  litigate  or  to  prove* 
Sb,  in  eqnity>  after  an  appearance,  the  taking  a  bill  pro  Cimf€9$0 
mthere  no  answer  has  been  put  in ;  or  no  sufficient  answer,  after 
exceptions  have  been  sustained,  is  analogous  to  the  taking  the  d^ 
elatatioB  for  true,  where  the  defendant  has  put  in  no  plea  at  all,  or 
it  has  been  held  insufficient  on  demurrer,  (g) 

It  is  a  rule,  at  common  law,  that  every  plea  must  answer  the 
whole  declaration,  or  at  least  every  material  part  of  it,  which  goes 
to  constitute  the  gist  of  the  action*  But,  the  defendant  may  fell, 
or  purposely  decline  to  plead,  or  answer  to  every  part  of  the  decla- 


{d)  Abergavenny  v,  Abergavenny*  2  £q.  Ca.  Abr.  179;  S.  C.  1  Harr.  Pia.  Chao. 
277.— (e)  Moore  v.  Hart,  1  Vern.  114;  Story  v.  Windsor,  2  Atk.  682;  Dobson  v. 
Leadbeater,  13  Vet.  2SS^(f)  Davie  v.  Davie,  2  Atk.  21 ;  Foster  v.  Tassall,  S  Atk. 
689 ;  Bayley  v.  Adams  6  Yes.  594;  Dolder  v.  Huntingfield,  11  Vet.  292.— (|r)  Davit 
V.  Davis,  2  Atk.  21 ;  Buckingham  o.  Feddicord,  2  Bland,  447. 
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raliioii ;  in  which  case,  the  phiintiff  nmy  joift  ksoe  on  the  plea  and 
take  judgment  for  the  unanswered  part  as  by  nil  dial.  And,  we 
are  told,  that  it  is  frequently  judicious  to  plead  only  to  part,  or  to 
admit  a  part  of  the  cause  of  action,  in  order  to  save  the  costs  of 
&e  trial  of  such  matter;  for,  nothing  can  be  tried  that  is  not  pot 
in  issue,  and  the  defendant  by  declining  to  answa  a  part  depriTes 
the  plaintiff  of  the  power  to  borthen  him  with  the  costs  and  ex* 
pense  of  proving  that  on  a  trial  which  he  has  not  denied  and  pot 
in  issue.  (A)  So  in  equity,  where  the  defendant  fails,  or  declines 
answering  any  material  part  of  the  plaintiff  ^s  bill,  as  to  wUeh  he 
seeks  and  may  obtain  relief,  it  amounts  to  a  tacit  admission  of  bo 
much ;  and  such  part  of  the  bill  may,  therefore,  be  taken  pncm^ 
fisto*  If  the  declining  to  answer  a  part  of  the  cause  of  action 
may,  from  any  motives,  be  judicious  at  common  law,  certaiidy  a 
defendant  in  Chancery  may  be  induced,  for  like  reasons,  to  pursue 
a  similar  course;  since  no  costs  or  expense  can  be  allowed  in 
Chancery  any  more  than  at  law  for  the  proof  and  trial  of  any  mat* 
ter-  not  put  in  issue,  (t) 

.  Upon  the  whole  this  rule,  in  relation  to  pleadings  in  eqiaty,  ap- 
pears to  be  as  fully  sustained  by  analogy  to  the  course  of  the  oom* 
tton  law  as  by  direct  and  positive  authority. 

There  is,  in  many  instances,  a  strong  disposition  manifested  by 
courts  of  Chancery,  to  harmonize  their  course  of  ppoceediags  in 
principle  with  the  positive  rules  of  the  common  law.  But  when 
the  Legislature  has  prescribed  rules  of  prooeeding  for  the  court 
itself;  and  cases  occur,  within  the  spirit,  but  not  within  the  letter 
of  them,  the  Chancellor  feds  himself,  not  merely  invited,  for  the 
preservation  of  harmony,  but  becomes  sensible  of  a  duty  to  con*" 
form ;  upon  the  ground,  that  equity  is  bound  to  follow  the  law  in 
spirit  and  in  principle. 

In  equity,  the  consequences  of  a  default  before  appearance,  when 
pursued  to  the  utmost,  seldom  enabled  the  plaintiff  to  obtain  the 
ptecise  velief  he  was  in  quest  of;  because,  there  could  be  no 
adjudication  upon  his  case,  applying  the  remedy,  as  specific  p»- 
fozmance,  or  the  like,  exactly  to  suit  it,  until  the  defendant  had 
appeared,  and  the  allegations  of  the  biU  had  been  taken  for  true  or 
established. 


*  (k)  1  Cbitty  Plea.  609.— (i)  Matthew  r.  HaobQiy,  2  Tern.  188;  Wattyns  «. 
Watkyiifl,  a  Atk.  96;  Clarke  v.  Periam,  2  Atk.  338,  837;  8.  C.  9  Mod.  840;  Haw- 
kins V.  Crook,  2  P.  Will.  566;  Ward  v.  fiackingfaaiA,  8  Bro.  P.  C.  881;  Clarke  v. 
Turton,  11  Yea.  240;  Smith  «.  Clarke,  12  Vea.  477;  Oozdon  v.  Gordon*  8  Swan. 
472 ;  Blake  v.  Mamell,  2  Ball  &  B.  47. 
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*  The  >Bog^Bh  cowto,  cndetttlj  wtdv  t  sttDO^  Mase  of  the  neocs* 
a/tj  of  there  bebg  some  better  mode  of  attaioitig  justioe  than  by 
a  eequeBtration  of  the  defaidaat's  estate,  have  carried  the  doctrinei 
in  relation  to  sabstituted  and  constructire  summonS)  full  as  iar  as 
was  -mAm  the  compass  of  judicial  power ;  further  than  it  ever  was 
HI  Ats  state ;  and  yet,  short  of  the  point  of  manifest  and  general 
Qtiiity.  In  the  year  1718,  the  pailiameat  partially  interposed,  and 
provided  the  xaeana  of  enabliag  a  plsintiflf  to  proceed  against  a  de** 
fendant,  who  had  not  entered  his  appearance,  and  to  have  his  bill 
taken  pro  cof^tuo,  which  could  not  have  been  done  in  equitjr  aatil 
then,  (j)  This  statute  was  intiodaced  into  this  state;  {k)  and 
seems  to  have  been  the  protol3rpe  of  those  various  legislative 
enactments,  upon  this  subject,  to  be  found  in  our  statate  book, 
from  the  year  1773,  down  to  the  present  time. 

There  are  many  acts  of  Assembly,  under  which  a  bill  may  be 
taken  pro  confotBo  against  a  defendant,  who  has  not  been  sum* 
moned ;  nor  has  appeared.  They  provide  for  all  the  cases,  that 
have,  or,  as  it  is  supposed  can  occur ;  absent  or  absconding  defen* 
dants ;  non-resident  defendants,  who  are  either  7um  compos  fnefriisj 
infants  or  adults ;  absent  or  non-resident  mortgagors ;  defendants 
whose  residences  are  unknown ;  resident  defendants  who  cannot 
be  found ;  the  ease  where  there  are  two  or  more  defendants  of  one 
or  some  of  them  being  non-resideals ;  the  case  of  a  bill  of  revivor 
where  the  party  had  removed  out  of  the  state,  &e.  (l)  And  where 
a  party. has  been  returned  summoned,  but  has  ^ftiled  or  refused  to 
appear  and  answer,  other  acts  of  Assembly  provide,  that  the  plain- 
as  may,  according  to  a  prescribed  mode,  have  his  bill  taken  pro 
eofffesio,  (m) 

According  to  the  course  of  the  English  courts  there  are  cases  in 
which  an  implied  confession  is  held  to  be  a  sufficient  ground  for  a 
decree.  As  where  the  defendant,  having  appeared,  has  been 
attached  for  not  answering,  and  is  brought  three  times  from  prison 
Into  court,  and  has  tbe  bill  read  to  him,  and  refuses  to  answer; 
such  a  public  refusal  in  court  amounts  to  a  confieasion  of  the  ytiMk 
bill.  8o,  too,  where  a  person  appears,  and  departs  without  sfaswet- 
ing,  afiear  process  has  gone  against  him  to  sequestration.    There 


(i)  5  Geo.  a  c.  26;  Daris  v.  Davis,  2  Atk.  28;  1  Fowl.  Ezch.  Pra.  201.— (jb) 
KUty  Rep.  189^— (0  1778,  ch.  7>  s.S  ;  1786,  cb.  72,  a.  80  and  81 ;  1787,  cb.  80,  a. 
1 ;  1790,  eh.  88, 1.  8 ;  1792,  ch.  41,  s.  2  and  4 ;  1794,  ch.  60,  s.  2,  8,  6  aod  9 ;  1796, 
ch.  38, 8.  1  aod  2 ;  1797,  eh.  114,  8.  2  and  8 ;  1799,  ch  79,  s.  8  and  4 ;  1804»  ch.  107, 
8. 2 ;  1820,  ch.  161.— (m)  1786,  ch.  72,  s.  19 ;  1799,  ch.  79,  8. 1  and  2 ;  1820,  cb.  161. 
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also  4he  bill  m  tnkett  fro  €09^0990;  keoiraie  U  it  presmned  to  be 
true  when  he  has  appeared  and  departed  in  deapife  of  the  eoar(» 
and  withstaods  all  its  process  without  answering,  (n)  Bot  tbeee 
modes  of  having  a  bill  taken  fro  confu$o  having  been  deemed,  in 
naoy  respects,  too  oppressive,  or  uoneeessardy  tedious,  oftore  easy 
and  expeditious  modes  have  been  provided,  by  whioh,  if  a  defeo* 
dant,  who  has  appeared,  fails  to  demur,  plead  or  answer,  according 
to  the  rules  of  the  court,  within  a  limited  time,  the  bill  may  be 
taken  pro  confesso.  {o) 

At  law,  where  the  nature  and  amount  of  tbe  plaintiff's  demand 
may  be  distinctly  ascertained  from  the  declaration,  as  in  debl^ 
QisumpMf  upon  a  promissory  note,  or  the  like,  the  judgment  by  nit 
dkii  is  final ;  but  in  actions  for  tbe  recovery  of  damages  only  il  is 
not  so ;  because  the  amount  claimed  is  uncertain ;  andy  therefoief 
an  enquiry  must  be  made  and  proof  heard  as  to  the  quantum  vhi^ 
the  plaintiff  is  entitled  to  recover.  Hence  it  is,  that  several  of  our 
acts  of  Assembly,  which  allow  the  bill  to  be  takea  pro  con/iuo^ 
go  on  to  declare,  that  the  ChanceUor  may,  in  his  discretion^  ordex 
a  commission  to  issue  for  the  plaintiff  to  examine  witnesses  to 
prove  the  allegations  of  his  bill ;  or  that  the  plaintiff  may  himaetJE 
be  examined  on  oath;  which  acts  of  Assembly,  apparently  in 
affirmance  of  a  former  course  of  proceeding,  have  enabled  thn 
Chancellor  to  call  for  proofs  and  explanations  in  all  easts  whick 
appear  to  require  it.  {p) 

These,  then,  are  the  legislative  rules«  in  regaid  to  the  whcde 
bill  where  no  answer  at  all  is  put  in.  But  not  ooe  of  these  acta  oC 
Assembly,  which  seem  to  have  provided,  with  such  an  infinite  deal 
of  care  and  solicitude,  for  all  tbe  various  causes  and  modes  of  ne- 
glecting or  failing  to  answer  the  whole  bill,  do  in  any  manner 
speak  of  or  allude  to  the  case  of  a  neglect  or  refusal  to  answer  a 
dislinct  and  material  part  only  of  the  whole  bill,  where  an  answei 
is  made  to  all  the  rest.  It  has  been  declared^  that  a  bill  migr  be 
taken  fro  cw\fet90j  and  the  Chancellor  shall  pcoceed  to  decree  in 
the  same  manner  as  if  the  defendant  had  admitted  by  his  answer 
the  faets  stated  in  the  bill.  And  in  ease  the  defendant  hae  been 
autamoned,  or  has  appeared,  and  fails  to  answer,  he  mast  be 
ordered  to  do  so  by  an  appointed  day,  or  an  interlocutory  decree 


(n)  Foram  Rom.  86.— (o)  1785,  ch.  72,  s.  SO ;  1799,  ch.  79,  s.  i  and  9 ;  1SS9,  du 
161,  s.  1;  Buckingham  v.  Feddicord,  2  Bland,  Ul,—{p)  1799,  eh.  79,8.5;  1S18, 
ch.  198,  s.  5;  Johnson  v,  Desmineere,  1  Vera.  228;  Hawkins  ».  Crook,  2  F.  Will. 
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mnj  be  entered  cm  the  de&ult,  and  a  cemanssion  iaaned  ex  park* 
Bttt|  in  erery  case,  the  conseqaence  of  the  default  is,  that  the  biH 
nay  be  taken  pro  confetti,  (q) 

Hence,  it  appears  to  be  clear,  that  these  legislative  rules  -which, 
aecordMig  to  their  letter,  are  only  applicable  to  a  case  where  there 
is  no  answer  at  all ;  must,  in  spirit  and  in  principle,  be  alike  appli* 
cable  to  the  case  where  the  answer  only  covers  a  part  of  the  mate- 
rial allegations,  and  is  totally  and  absolutely  silent  as  to  the  residue 
of  the  bill.  And,  that  the  unanswered  part  of  the  bill  must,  on 
the  hearing,  be  taken  to  be  true;  otherwise,  there  would  be  a 
manifest  inconsistency  in  the  course  of  the  court.  But,  the  rea* 
son  and  principle  being  the  same,  the  rule  must  be  the  same  im 
both  cases,  if  the  whole  bSl  be  left  unanswered  it  may  be  taken 
tor  true ;  or  if  a  part  only  be  left  unanswered,  that  part  must,  in 
fike  manner,  be  taken  for  true. 

These  acts  of  Assembly  allowing  a  bill  to  be  taken  pro  oonftno 
en  the  defiendant'a  default  in  not  answering,  authorize  the  Chan- 
cellor to  pass  a  final  decree  at  once,  if  he  deems  it  unnecessaiy  to 
issue  a  commission.  The  decree  by  default,  in  all  such  cases,  is 
as  absolute  as  a  judgment  by  default  in  an  action  at  common  laiw« 

The  course  of  the  English  Court  of  Chancery  is,  in  some 
respects,  different.  There  when  the  plaintiff  obtains  a  decree  by 
defauh,  a  provisional  clause  is  superadded,  that  such  a  decree  is  to 
be  binding  on  the  defendant,  unless,  being  served  with  process,  he 
shall,  within  a  limited  time,  shew  cause  to  the  contrary.  And  this 
decree  being  9uh  modo  only,  is  emphatically  called  a  decree  niii; 
which  cannot  be,  nor  ever  is  considered  as  final  until  the  party 
has  been  served  with  process,  and  it  has  been  made  absolute  by  the 
court  itself,  (r) 

This,  it  seems,  has  long  been  the  established  practice  of  the 
Courts  of  Chancery  of  Virginia.  So,  that  where  a  defendant  htm 
not  answered  the  bill,  it  is  held  to  be  error  to  enter  a  final  decree 
against  him,  taking  the  bill  pro  confesgo^  without  the  previous  ser- 
Tice  of  a  decree  wist,  (t)  And  it  has  also  been  held,  in  that  state, 
that  where  some  of  the  aDegations  of  the  bill  were  not  answered, 
the  plaintiff  might  except  to  the  answer  as  insufficient,  or  more  to 
have  the  unanswered  part  of  the  bill  taken  for  confessed.    But,  if 


(q)  1795,  ch.  88, 1. 1.— (r)  1  Harri.  Pra.  Chan.  626;  Beam's  Orders,  198;  Hal- 
M7«.  Smyth,  Moaely,  186;  Veaemore  v.  Yenemore,  1  Dick.  93.— (f)  Tbompeoa  «. 
S^ode*  2  Hea.  k,  Manf.  19 ;  Legrand  o.  Fraocisco,  3  Man.  88. 
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he  does  neither,  it  must  be  provBd,  aad  he  ehall  not,  on  the  trial, 
Bvail  hisiself  of  anj  implied  admimon  by  the  defendant;  for 
\rhere  the  defendant  does  not  answer  at  all,  the  pkintiff  cannot 
take  his  bill  for  confessed,  without  -an  order  of  court  to  that  effect, 
and  having  it  served  on  the  defendant ;  and  this  is  the  only  evi- 
dence of  his  admission.  Of  course,  if  this  mode  of  proceeding, 
as  to  the  confession  of  the  whole  biU,  be  correct,  it  must  be  equally 
correct  as  to  any  part,  (t) 

Sodk  is  Ae  rule  as  to  the  €3iaiicery  Courts  of  England  and  Vir*- 
ginia.  The  de&ult  m  not  making  any  answer  at  all,  and  ttint  of 
not  ansrweriug  all  the  allegatioDS  of  the  bill  are  precisely  afike  in 
kind,  differing  only  in  degree ;  hence  the  courts  of  England,  and 
of  that  state  hare  applied  the  sanle  rule,  in  spirit  and  principle,  to 
both  defaults.  The  party  is  allowed  to  pursue  the  same  covrse  to 
hare  his  bill,  either  wholly  or  partially  taken  pro  c&nfiBSOy  according 
to  the  extent  of  the  defendant's  default. 

In  this  state,  no  decree  nki  is  ever  entered  and  served  on  a  de*> 
femdaiit  who  has  not  answered ;  but  an  ebsolute  deeree  may  be 
entered  at  once,  so  soon  as  he  can  be  fixed  with  the  default;  which 
can  be  at  any  time  after  the  limited  period  fbr  answering  has 
elapsed,  or  when  he  has  elected  to  make  and  has  actually  filed  his 
answento  the  bill.  The  princii^  and  reasob  of  the  English  and 
Virgmia  rule,  and  that  of  Maryland,  are  the  same  in  relation  to  a 
partial  answer.  The  courts  in  each  following  the  spirit  of  the 
established  or  legislative  rule,  which  directs  the  mode  of  proceed- 
ing in  case  the  defendant  puts  in  no  answer  at  all: 

The  plaintiff  is  entitled  to  an  answer  to  each  allegation  of  his 
bill,  either  because  he  cannot  prove  the  facts,  or  to  aid  his  proof, 
or  to  avoid  expense.  If  the  answer  be  insufficient  he  may  ex^ 
cept  to  it ;  which  has  been  compared  to  a  demurrer  at  laW  Tor 
want  of  form.  The  sole  object  of  exceptions  is  to  extract  from 
the  defendant  a  more  fall  and  perfect  disclosure  for  the  benefit  of 
the  plaintiff*  They  are  never  meant,  nor  intended,  nor  nre  they 
calculated  to  bcttiefit  the  defendant,  or  to  put  him  upon  his  guaid 
in  any  respect  whatever.  The  plaintiff  may  waive  his  right  tD 
except ;  and  it  is  always  advisable  to  do  so,  where  his  proofk  are 
ample  and  at  hand ;  and  the  character  or  conduct  of  the  defendant 


(f)  Jopling  V.  Stuart,  4  Yes.  619 ;  Dangerfield  v.  Claiborne,  2  Hen.  &  Mon.  17 ; 
Thompson  o.  Strode,  2  Hen.  &  Mun.  19 ;  Coleman  v.  Lyne,  4  Rand.  456;  Youn^  «. 
Grundy,  S  Cran.  51.  .  .  . 


indkalcf)  that  be  is  not  allofetlitf  tfustwoctliy  upon  oath ;  for,  m 
8«eh  case  the  plaintiff  will  attain  bis  cd>jeGt  much  sooner  by  taking 
tbe  answer  as  it  stands,  and  proceecfing  directly  to  collect  bis 
pioofii  than  by  stopping  to  take  exceptions.  This  is  tbe  case 
where  the  answer  is  an  evasire  or  imperfect  response;  and  yet 
goes  to  tbe  whole,  and  puts  in  issue  all  tbe  aOegatioos  of  tbe  b31. 
But  to  wlmt  end,  or  for  what  purpose,  where  no  exjrfanation  or 
diseoveiy  is  sought  for  by  an  allegation,  should  the  jrfaintiff,  by 
exceptions,  call  for  an  answer  to  it,  when  it  is  impliedly  and  tacitly 
admitted  by  not  being  answered?  In  such  case,  both  parttes 
would  be  dehyed  and  troubled,  and  tbe  defendant  put  to  much  ex- 
pense without  any  object  whatever. 

Tbe  general  refdication  puts  in  issue  only  tbe  denial  or  aroid* 
anee  of  tbe  answer;  and  neither  party  is  allowed,  nor  can  be 
called  on  to  adduce  proof  respecting  any  matter  not  put  in  issue. 
The  unanswered  part  of  tbe  bill,  therefore,  must  be  admitted, 
since  it  cannot  be,  according  to  tbe  correct  and  orderly  course 
of  proceeding,  proved  at  tbe  bearing.  But,  if  tbe  unanswered 
allegations  of  a  bill  were  required  to  be  proved,  or  to  be  rejected 
altogether  at  tbe  hearing,  then  the  defendant  would  be  allowed 
to  take  advantage  of  bis  own  lachit;  and  a  want  of  frankness 
would  be  tolerated  and  encouraged  in  a  manner  altogether  un- 
becoming a  court  of  equity.  The  plaintiff  would  be  driven  to 
except,  in  all  such  cases,  merely  to  extract  from  tbe  defendant 
either  a  general,  or  an  express,  instead  of  a  tacit  disclaimer  or 
confession ;  when,  in  truth,  it  might  have  been  the  intention  of  the 
defendant,  as  it  is  fair  to  infer  ii  was,  to  eoncede  tbe  unanswered 
allegation  for  tbe  express  purpose  of  avoiding  tbe  costs  of  an  an- 
swer, of  exceptions  and  of  proofs,  by  letting  a  decree  by  default 
go  for  so  much  as  be  bad  left  unanswered* 

Formerly  when  the  defendant  used  only  to  set  f(Mih  bis  own 
case  in  the  answer,  without  answering  every  clause  of  the  bill,  it 
was  tbe  practice  for  him  to  add,  at  tbe  end  of  the  answer,  a  general 
traverse,  without  that,  that  the  matters  set  forth  in  tbe  bill  are 
true,  &c.  But  where  the  whole  bill,  and  every  clause  in  it,  has 
been  folly  answered,  tbe  adding  of  a  general  traverse  is  rather  im- 
pertinent than  otherwise ;  and  if  issue  is  taken  upon  this  general 
traverse,  it  is  a  denial  only  of  every  thing  not  answered  before  by 
the  answer,  (u)    But,  there  is  no  case  in  which  this  general  tra- 


(tt)  AnoDymoui,  2  P.  Will.  87. 
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>«rpe  has  ever  been  ctlied  upon  m  aa  mswar*  If  it  ever  kwi  been 
80  coBsidered,  it  must  have  occurred  in  eoaie  of  the  aunenNu 
eaaes  of  exceptions  tci  aii8were»  to  have  inaieted  em  it  ae  aiicb»  jet 
notUng  of  the  kind  appears.  The  whole  raoge  of  adjudged  cases 
shew,  that  the  extent  and  compass  as  well  as  the  sufficieii^  of  ike 
aosweri  as  whether  it  is  as  frank  .as  it  oag^t  to  be,  or  whelihtt  it 
covers  the  whole  «r  only  a  part  of  the  billy  are  to  be  aaeertained  fram 
the  bodjrof  the  answer  itself  ;and»iieit  from  theibrmal  isritrodoctioiiy 
or  the  formal  general  traverse^  orconelneioii  of.it.  But  in  this  ease 
the  usual  general  travcese,  denying  the  troth  of  all  the  unanaweied 
aUegatioos  of  the  bill^  has  not  been  added  by  way  of  cettclnaioo  to 
any  of  the  answers. 

The  late  CSumciUor  Hamsom  ia,  however,  reported  to  have  said, 
that  *no  person  acquainted  with  the  laws,,  or  rules,  or  practice  of 
this  court,  would  oonoeive  it  the  meaning  of  the  Chancellor,  that 
whatever  matter  stated  in  a  bill  is  not  denied,  mnii  he  conatdeied 
as  admitted^  No!  if  interrogatories  stated  in  a  bill  are  not  an- 
swered, the  conaplainant  has  a  right  to  except  to  the  answer;  and, 
if  the  iatenrogatories  axe  proper,  l^e  defendant  wUl  be  conpelled  to 
answer  plainly,  fully^  sod  explicitly.  If  then  any  material  BMtter, 
charged  in  the  complainant's  bill,  has  been  neither  denied  nor 
admitted  by  the  answer,  it  stands  on  the  hearing  of  the  cause  ior 
nought*    This  assuredly  every  lawyer  wiU  admit*'  (w) 

But  to  die  latter  part  of  what  is  here  said  I  have  found  myself 
unable  to  assent ;  and,  therefore,  I  deemed  it  a  respect  due  to  the 
memoiy  of  my  predecessor  to  set  down  the  authorities  and  reaaons 
which  have  led  ma  to  a  difierent  oondusion.  Frein  all  th«t  has 
been  said  upon  the  subject,  it  appears  to  be  agreed  on  all  hands, 
that  the  plaintiff,  being  entitled  to  an  answer  to  each  material  alle- 
gation of  his  bill,  may  exoapt  i»  an  anawer  which  emits  to  reap(»d 
to  any  of  them ;  that,  in  England  and  Vi^iaia,  the  {daintiff,  by  s 
certain  prescribed  mode  of  proceeding,  may  have  the  unanswoed 
allegations  taken  for  true ;  but,  if  be  omits  to  take  that  course^  ix 
that  purpose,  and  goes  to  hearing,  he  must  then  prove  the  tmth  of 
the  unanswered  allegations,  or  they  will  be  disregarded ;  that,  ac- 
cording to  Ckancellor  Hanson,  the  unanswered  allegations  stand 
on  the  hearing  of  the  case  for  nought ;  and,  that  in  my  opinioa 


(lo)  Hopkins  9.  Stump,  2  H.  8i  J.  804. 


all  xMltrial  i^gationt  of  ibm  t»U|  as  to  which  the  answer  is  entirdy 
ailent,  are,  on  the  hearing,  to  be  taken  pro  to^euQ.  {x) 

A  >|^  general  rule  is,  dtat  where  an  answeri  in  the  body  of  it, 
piuports  to  be  an  answer  to  the  whole  bill,  bat  the  respondent 
deckures,  that  he  is  entirely  ignorant  of  the  matters  contained  in 
the  bill,  and  leaves  the  plaintiff  to  make  out  the  best  ease  he  can, 
or  any  Jaagnage  to  that  effect ;  *  and  the  plaintiff  files  a  general 
replieatioa,  all  the  allegations  of  the  bill  are  thus  denied  and  put 
in  issue;  and,  consequendy,  all  of  them  must  be  proved  at  the 
laeoiing  against  a  defendant  who  has  thus  answered,  {y) 

This,  in  £ng^d|  is  said  to  be  the  usual  form  of  the  answer 
of  the  Attorney-General ;  and  no  exception  can  be  taken  to  such 
answer,  nor,  indeed,  to  any  answer  of  the  Attomey-GeneraL  (2) 
The  same  form  and  rule  prevails  here  where  the  Attorney-General 
lypears  im  the  State.  This  also  is,  commonly,  the  form  of  the 
anewer  of  an  infiEmt^  or  person  non  compos  mefUii^  who  answers  by 
his  guardian  or  committee.    And^  by  a  long  established  practice. 


(«)  tn  the  c«M  of  Warfidd  0.  Gambrill,  1  O.  &  J.  51«»lt  has  been  since  laid  down 
}aj  the  OoDft  ef  Appeala»  Uiat  'tuppoeinf  there  it  no  deniai  of  title  in  tb«  answer, 
and  that  the  material  aUegation  in  the  bUI»  the.  aeiain  of  the  complainant  ia  unan- 
swered, this  is  clearly  no  admission  of  any  unanswered /ad.*  Chancellor  Haruonf  2 
H.  &  J.  SOI,  says,  if  any  material  matter  charged  in  the  complainanfi  bill,  hat  been 
neither  denied  nor  ndmittod  by  the  anewMe,  it  etaada  on  the  healing  of  the  taaie  for 
■ought;  and  in  6  Qrmek,  SI,  Ymmg  v.  Orwrn^,  Cb.  J. IforiAaZ^  io  delivering  Uie 
opinion  of  the  court  says,  'that  if  the  answer  neither  admits  nor  denies  the  allega- 
tions of  the  bill,  they  must  be  proved  upon  the  final  hearing.  Upon  a  qaeetlon  of  dis- 
•olutioii  of  an  injanction,  they  are  to  be  taken  as  tnie.'  'A  respondent  sutymitfting  to 
•aamr  raset  snawes  fully,  but  if  the  answer  he  defectlve»  and  insnfllcient  to  meet 
the  allegations  and  interrogatories  of  the  bill,  the  complainant,  desiring  a  fuller  re- 
sponse, must  except  to  the  answer.  If  he  do  not,  he  cannot  rely  on  the  silence  of 
the  respondent  in  relation  to  any  material  allegation,  but  mmt  prove  it.* 

VbeBOo  it  would  aetA  that  a  new  xale  has  been  thos  laid  down,  diifering,  in  mbm 
isfpects,  IfojB  any  spAken  of  is  tbo  text 

On  what  authority  this  cited  dictum  of  Chief  Justice  JlfarshaU  was  founded  does 
not  distinctly  appear  from  the  case  as  reported  in  6  Onmch,  51.  It  certainly  does 
not  entirely  accord  with  any  of  the  above  mentioned  English  or  Vii|;inia  a^judicaitions, 
and  stiU  less  with  the  eototiv«rt«d  decision  of  GhsaceUor  JSGmsmi,  as  reported  in  2 
H.  &.  J.  301.  But  as  an  appeal  lies  in  Viiginia  from  an  interlocutory  order  dissolving 
an  injunction,  6  Rand,  832,  it  is  clear,  that  the  judgment  of  the  court  on  the  princi- 
pal matter  in  (he  case  of  Toang  v.  Onindy,  declaring,  that  no  such  appeal  would  lis 
in  that  casei  nMbsaife  it  oaiae,  mort  pfOhaMy»  from  the  Tirginia  section  of  the  District 
of  Columbia,  most  have  been  founded  on  the  act  of  Congress,  24  September,  1789, 
ch.  20,  s.  22,  which  declares,  that  appeals  shall  be  allowed  only  from  final  decrees 
aad  judgments.  

(y)  Potter  o.  Potter,  1  Ves.  274;  Amhurst  v.  King,  1  Cond.  Chan.  Rep.  407.— 
i2)  t  Mad.  Chen.  Pra.  SS8. 
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individoalsy  who  are,  in  truifa,  ignorant  of  Ae  whole  nmtter  as  to 
which  the  bill  requires  any  disclosure ;  but  who  are  made  defeo- 
dants  as  having  an  interest  in  the  matter  in  controversy,  have  been 
permitted,  by  this  general  mode  of  answering,  to  deny  the  whole 
bill,  and  to  put  the  plaintiff  to  prove  all  its  allegations  at  the  hear- 
ing, (a)  If,  however,  it  appears'from  the  bill,  that  the  defendant  has 
any  knowledge  of  any  matter  in  it,  he  may  be  required  to  answer 
more  fully  and  particularly  to  the  extent  of  his  knowledge  or  bdie£ 

Divesting  this  case  then,  of  all  extraneous  matter;  of  bH  that 
relates  to  the  two  first  administrators  of  the  late  Anthony  Hook; 
"because  this  plaintiff  is  incompetent,  in  the  representatvve  charac- 
ter in  which  he  sues,  to  recover  any  thing,  but  so  mach  of  the 
personal  estate  of  his  intestate  as  remains  in  specie ;  or  has  te- 
mained,  and  is  now  in  the  hands  of  any  one  who  can  be  regarded 
as  a  trustee  for  the  use  of  the  late  Anthony  Hook  and  his  reprcaei- 
tatives.  Of  all  that  which  relates  to  the  next  of  kin  of  the  late 
Anthony  Hook;  because  none  of  them,  as  such,  can  have  any  title, 
but  from  one  of  his  administrators,  and  no  such  title  is  alleged  or 
pretended ;  and  also,  because  none  of  them  are  made  paitiea  to 
this  suit  as  plaintiffs;  and  Barbara  Hagthrop  and  Jame$  Hook^ 
who  have  been  made  defendants,  are  neither  charged  as,  nor  make 
any  claim  or  defence  in  right  of  their  being  two  of  the  legal  reprt- 
sentatives  of  the  late  Anthony  Hook.  And  the  case,  when  thus 
cleared,  is  on  the  part  of  the  plaintiff  simply  this : 

By  a  deed,  bearing  date  on  the  17th  of  August,  1797,  the  late 
Anthony  Hook  conveyed  certain  property,  therein  mentioiied,  to 
the  late  John  Hook,  on  the  terms  specified  in  the  deed;  which 
property  came  to  the  hands  of  the  late  John,  and  after  his  death 
passed  into  the  hands  of  Hagthrop  and  wife,  as  his  adminiatraton, 
and  is  now  held  and  detained  by  them  and  the  other  defendants 
who  claim  under  them.  The  plaintiff  alleges,  that  this  property, 
according  to  the  nature  and  terms  of  the  deed,  was  conveyed  to 
John  as  an  indemnity  in  case,  and  upon  condition,  that  he  shoiild 
pay  certain  debts  therein  specified;  which  have  not  been  paid. 
And  consequently,  that  the  late  John  Hook  had  held,  and  his  legal 
representatives,  and  those  who  claim  under  them,  now  hold  this 
property  as  trustees  for  the  use  of  the  late  Anthony  Hook^  and  his 
legal  representative,  who  is  now  the  present  plaintiff.  Upon  which 
the  complainant  prays,  that  this  property  may  be  accounted  for  and 
delivered  up,  together  with  the  profits  thereof. 

(a)  Dniiy  v.  Connor,  6  H.  &  J.  291. 
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The  irfMle  of  Ibis  oontrovenqr  has  grown  out  of  the  deed  of  the 
17lh  of  August,  17979  from  the  late  Av&umy  Hook  to  his  sod,  the 
Iftte  John  Hook.  This  indenture,  after  reciting  that  Jinthany  Hook 
being  justly  kidebted  to  John  MoaU  and  thirteen  other  persons 
therein  named,  but  without  specifying  the  amount  due  to  all  or 
any  iii  them,  declares,  that  Jolm  Hook  had  agreed  to  pay  to  those 
oreditors  of  his  father  Anlhomy  their  several  and  respective  debts, 
in  oonsidefation  of  which,  and  also,  in  consideration  of  natural 
lofv  Md  affection  for  his  son,  and  of  the  further  consideration  of 
ft9eikSK\fifgAy Anthony  Hook  conveyed  to  John^  Hook  his  leasehold 
right  to  two  pieces  of  laod^  the  one  a  lot  of  ten  acres,  part  of  the 
tract  called  David's  Fancy,  and  the  other  a  lot  fronting  on  Alice- 
Anna  street  in  the  city  of  Baltimore,  together  with  certain  negroes 
•ml  peraonal  prcqierty,  all  which  are  particularly  described.  The 
kidentare  then  condndes  in  these  words :  'To  Have  and  to  Hold 
the  said  ten  acre  lot  and  the  other  lot  on  Alice-Anna  street  for  and 
daring  aU  the  rest,  residue^  and  remainder  of  the  original  terms 
granted  for  each  respectively,  subject  to  the  rents  and  covenants 
reserved  and  contained  in  the  above,  in  part,  recited  lease  and 
assignment;  and  To  Have  and  to  Hold  all  and  singular  the  house- 
hold and  kitchen  furniture,  plate,  and  negroes,  unto  him  the  said 
Mm  Hookf  his  executors,  administrators,  and  assigns,  forever. 
Provided  aboaysy  and  it  is  the  true  intent  and  meaning  of  these 
presents,  and  of  the  parties  hereto,  that  if  the  said  John  Hook^  his 
executors,  administrators,  or  assigns,  shall  absolutely  omit,  neglect, 
and  refnse  to  pay  the  said  recited  creditors  of  the  said  Anthony 
Hook^  their  several  and  respective  just  debts  and  demands  against 
Ae  said  Anihony  Hookj  then  this  indenture,  and  every  matter, 
danse,  and  thing,  therein  contained,  shall  cease,  determine,  and  be 
utMdy  null  and  void  to  all  intents  and  purposes  whatsoever,  any 
^ng  herein  contained  to  the  contrary  thereof  in  any  wise  notwith- 
standing.' 

This  proviso  and  condition  is  explicit  and  unequivocal.  The 
estate  conveyed  to  John  Hook  was  to  be  null  and  void  on  his  fail- 
ing to  pay  and  satisfy  the  enumerated  creditors  of  Anthony  Hook. 
It  is  in  foot  a  conveyance  by  Anihony  Hook  of  certain  property  to 
John  npon  condition,  that  he  should  advance  a  certain  sum  of 
money  tot  the  use  of  Anthony  Hook*  This  proviso,  with  the  re*- 
eital,  gives  to  the  whole  the  shape  and  character  of  a  pledge  or 
mortgage  from  Anthony  to  John.  It  was  intended  to  indemnify 
John  Hook  for  money  advanced  by  him  to  the  use  of  his  father. 
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And  all  Jo&ii  can  oUin,  by^  Tirtue.^f  this  detd»  i»  imimtuaikf  and 
reimburstia^t  for  any  money  so  by  hioi  adTtsoed* 

In  the  ordinary  caas  of  a  mottgage  tbe  grantor  is. the  actual 
debtor  of  the  grantee ;  and  it  is  stipdated,  that  tiie  estate  convened 
shall  be  absolute  if  the  grantor  fails  to  pay  at  the  a|ppointed  time. 
In  this  case  the  grantee  undertakes  to  put  himself  in  the  place  of 
.the  creditors  of  the  grajitor»  or  to  satisfy  those  claifnSy  and  if  he 
&ils  to  do  so,  then,  it  is  stipulated,  that  the  estate  coiMreyjad  ahaU 
be  void.  The  object  of  the  grantor,  in  both  cases,  ia  the  pnymcal 
of  his  debts ;  and  in  both,  security  is  the  object  of  .tbe  gnantee. 
That  security,  in  equity,  extends  no  further  than  complelft  reiiik- 
bursement ;  the  payment  of  the  whole  principal  and  inlereat  due, 
and  no  more.  (&)  There  is  no  clause  in  this  indenture  antboiisiiig 
John  Hook  to  sell  the  property,  and  to  apply  the  proceeds  to  the 
payment  of  the  claims  of  the  enumerated  creditors ;  and  e^en  if 
there  were,  it  would  not  have  destroyed  the  redeeaaable  quality  of 
this  mortgage,  or  the  resulting  use  arising  out  of  the  nature  of  this 
deed,  (c) 

It  is  alleged,  that  the  late  John  Hook  and  bis  representatives 
have  altogether  failed  to  pay  the  specified  debts  in  oomplianeg 
with  the  stipulations  of  the  deed ;  if  so,  AiUhonp  Hook  had,  aiul 
bis  representative  now  has,  a  right  to  a  return  of  this  property, 
with  its  profits ;  or,  at  least,  to  redeem  it  on  the  payment  of  so 
much  as  has  been  advanced  by  John  Hook  or  his  represeataliv«8 
in  satisfaction  of  those  claims. 

It  has  been  urged,  that  there  is  not  the  least  room  to  deduce 
from  this  deed  any  thing  like  an  implied^  oc  reaidtiiig  use  to 
AifUhany  Hook  and  his  representatives ;  beeatwey  it  is  dedand  to 
have  been  made,  not  only  for  a  valuable  oonsiderationi  ae  the  pay^ 
ment  of  debts,  and  also  of  five  shillings ;  but  likewise  fi>r  a  good 
consideration,  as  the  natural  love  and  affection  fsam  the  father  to 
the  son. 

The  doctrine  of  a  resulting  use,  first  introduced  the  notioBy  that 
there  must  be  a  consideration  eoKpressed  in  the  deed,  or  othowiae 
nothing  would  pass,  but  it  would  result  to  the  grantor.  It  is  eer* 
tain,  however,  that  the  rule,  in  relation  to  truafts  by  inplicatiob 
or  operation  of  law,  is  by  no  means  so  lajfge  as  to  exlead  to  every 
mere  voluntary  conveyance ;  and,  consequently,  if  this  deed  stood 
alone  upon  the  valuable  consideration  of  five  shillings,  and  apoa 

(b)  Hughes  V.  Edwards,  9  Wheat.  496.^(<;)  Turner  v>  BoaeheD*  8  H.  &  J.  lOCw 
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die  good  one  of  iiiliinl  fete  and  flflbotion ;  or  upon  eilher  of  diem, 
unconnected  with  odier  oiieumBtancefl,  there  could  be  no  doubt  of 
ki  ndidity  as  an  abmrinte  and  eAsctnal  conveyance  from  Anthony 
B&9k  to  JMn  Hook^     But  -when  other  matters  are  necessarily 
brought  into  Tiew,  or  form  a  part  of  the  contract,  then  it  is  no  less 
dear,  that  the  mere  express  consideration  of  five  shiilings,  even 
with  tfM  snperadded  expressions,  *and  of  other  valuable  consider 
ralionB,'  or  of  natoml  love  and  afliMtion,  witi  not  prevent  the  de^ 
dootioa  of  a  trast  by  implication  or  operation  of  law.  (d)    And 
wfasrt  a  tmst  is  declared  as  to  part,  and  nothing  is  said  of  the 
ssBuliie>  what  rtniains  so  undisposed  of  results  to  the  grantor,  (e) 
This  indenture  cannot  be  read  with  a  total  disregard  of  its  reci-* 
tal  and  provino,  two  of  its  most  importaat  features.    We  cannot 
torn  aside  irom  clauses  so  very  striking  and  efficient  as  the  recital 
of  the  cause  of  its  having  been  made,  and  the  proviso  wherein  it 
is  said  if  that  consideration  alone  be  not  complied  with,  the  whole 
shall  be  a  nullity.     If  these  matters  could  he  entirely  passed  over, 
the  argument  against  a  resulting  trust  would  be  exceedingly  strong 
if  not  akogetber  irresistible.     But  looking  to  the  recital  and  the 
psoviao,  it  is  perfectly  manifest,  that  the  sde  objeet  of  the  deed 
was  to  seeure  the  payment  of  oertain  creditors  of  Anihany  Hook* 
if  they  were  not  paid,  the  whole  deed,  utterly  regarcHess  of  the 
consideration  of  five  shillings,  and  ef  natural  love  and  aflection, 
was  declared  to  be  void.     The  payment  of  those  creditors  was 
that  consid^ation  alone  upon  which  the  conveyance  was  to  stand 
or  fidl»    This  is  the  real  extent  of  the  consideration ;  to  this  extent 
and  no  further,  th*  late  Anihtmy  Hook  parted  with  his  right  and 
kitaMsl  in  this  propesty.     Consequently,  in  the  value  of  this  pro- 
perty, beyond  that  of  the  aggregate  amount  of  the  specified  debts, 
ihtre  is  an  implied  or  resulting  use  remaining  in  Anthony  Hook  the 
grantor  and  his  representatives;  which  limited  interest  of  John 
Hook  having  been  always  avowedly  held  by  him  and  those  claim- 
iag  under  him  by  virtue  of  this  deed,  and  therefore  as  trustees, 
neither  he  nor  they  can  be  allowed  to  derive  any  protection  firom 
the  statute  of  limitations  or  lapse  of  time.    But  no  such  defence 
haa  been  relied  on  by  any  of  these  defendants,  (f) 

There  is  an  express  saving  in  the  statute  of  frauds  of  trusts  by 

(4)  Walkwr  •.  B«nswf>  1  Atk.  9S ;  Biowa  v.  Jones,  1  Atk.  ISl ;  Llofd  v.  SpHtvt, 
2  Atk.  149;  Sculthorp  «.  Biusesa,  i  Yes.,  jun^  92.— (c)  2  foab.  £q.  116, 1S8; 
Whalley  v.  Wballey,  1  Meri.  487.— (/;  Boteler  v.  AlUngton,  8  Atk.  4C»9;  Aideo  v. 
Gregory,  2  Edea.  2S0;  Purcell  t.  McNamara,  14  Yes.  92. 
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lieation  or  operatioa  of  law ;  nor  do«s  tkat  lAatate  aflbet  tniats  of 
mere  personalty ;  (g)  such  usee,  theoefore,  migbt  be  estaUiahod  bf 
parol  proof,  if  they  were  not  aufficieotly  manifett  firom  the  tecma  of 
the  deed  itself.  (A)  Let  us  now,  then,  turn  to  the  answers  and 
proofs. 

Hagihrop  and  wife  bare  answered  jointly.  She,  befojre  her. 
marriage  with  Hagihrop^  obtained  letters  of  administration  on  the 
personal  estate  of  her  late  husband  John  Hook;  and  it  is  in  that 
character  only,  that  they  are  now  brought  here  as  defendants* 
They  say,  in  relation  to  llie  ennmerated  creditors  of  the  InCe  MAoBp 
Hookt  'that  the  said  John  Book  paid  the  said  sums  of  money  set 
out  in  the  assignment,  so  far  as  the  creditors  applied  for  payment  of 
the  same ;'  and  again,  %at  the  said  John  Hook  aecordingly  pud 
the  debts  particularly  mentioned  theretn^  (that  is  in  the  <feed,)  as 
these  defendants  believe  and  charge*' 

The  first  of  these  sentences  cannot  be  considered  as  a  distinct 
answer  to  any  extent ;  either  that  the  debts  have  or  have  not  been 
paid.  And  the  second  of  them  amounts  to  no  more  than  a  decla- 
ration of  a  belief,  that  they  have  been  paid.  Where  the  nature 
of  the  transaction  charged  in  the  bill  is  such  as  most  have  beoi 
altogether  within  the  knowledge  of  the  intestate,  the  administrator 
may  answer,  aa  he  is  informed  and  verily  believes^  but  the  answer 
of  en  administrator  must  always  be  taken  as  well  with  reference  to 
the  reasons  given  for  his  belief,  as  to  the  nature  of  the  subject  of 
which  be  speaks*  This,  however,  is  a  broad  assertion  of  a  hdiiafj 
without  giving  any  reasons  for  it ;  or  its  appearing  or  being  aliegedi 
that  the  matter  was  exclusively  within  the  knowledge  of  their  in- 
testate. In  these  particulars  this  answer  is  not  so  lesponmre  to 
the  bill  as  to  constitute  an  available  defence. 

But  according  to  the  bill  and  the  deed,  which  is  made  a  pait 
of  the  bill,  John  Hook  undertook  to  pay  certain  debts  doe  from 
Jlnihony  Hook;  the  answer  to  this  charge  must  then,  from  the 
nature  of  things,  be  such  as  would  furnish  evidence  available  to 
Anthony  Hook  or  his  representatives ;  it  is  that  the  bill  seeks ;  for, 
by  the  deed,  Anthony  Hook  was  to  be  protected  from  the  claims  of 
his  creditors  therein  named ;  and  upon  John*s  affording  that  pro* 
taction  his  title  rested.  In  effect  the  bill  asks,  not  only  whether 
those  debts  have  been  paid  or  not,  but  more ;  it  requires  the  evi- 


(g)  Nib  V,  Nab,  10  Mod.  404 ;  Fordyce  v.  WiUu,  8  Bro.  O.  C.  587.— fA)  Bpjrd  •. 
McLean,  1  John.  C.  C.  6S2. 
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deuces  of  their  psyment  to  be  produced  as  a  means  whereby 
Antkom^  Hook  and  his  represeatatives  may  be  protected  ag^aiast 
those  dakas.  Sudi  evidence,  in  addition  to  any  thing  that  might 
be  said  in  the  answer,  is  also  necessary,  because  it  constitutes  an 
affirmative  part  of  that  tide  set  up  by  the  representatives  of  John 
Hook  in  opposition  to  the  plaintiff 'a' daim,  and  mast  therefore  be 
sappofted  by  indifiemit  testimony.  AD  the  claims  of  the  enume* 
rated  creditors,  it  is  most  likely,  have  been  long  since  baired  by  the 
statute  of  UmitatioBs ;  but,  that  is  a  protection  which  die  law  itsdf 
gave  to  «4fifA<my  Hook;  he  is  entitled,  by  the  terms  of  his  deed, 
to  be  fhmished  by  John  Hooky  with  the  evidence  of  their  having 
been  satisfied,  as  the  means  of  his  protection  in  that  form*  This 
answer,  therefore,  is  not  for  these  reasons  also  so  responsive  to  the 
biH  as  to  aibrd  the  defendants  an  adequate  defence.  On  advert- 
ing to  the  proofs  and  exhibits,  it  appears,  that  John  Moak^s  is  the 
only  one  of  the  specified  claims,  that  has  been  satisfied ;  and  none 
other  are  to  be  allowed  and  paid. 

I  lay  out  of  this  case  the  testimony  of  Honry  Burmanj  who,  as 
the  hnsband  of  one  of  the  distributees  of  Anthony  Hooky  has  an 
iaterest  in  establishing  the  facts  to  which  he  testifies,  and  is,  there- 
fore,  an  incompetent  witness.  All  the  other  witnesses  are  compe« 
tent  From  the  copy  of  the  unexecuted  bond,  the  dedarations  of 
Buhop  OarroUy  and  the  odier  occurrences  and  proceedings  in  the 
Orphans  Court,  found  among  the  proofii,  it  appears  to  have  been 
p^eetly  wdl  understood  between  Anihony  Hook  and  John  Hook^ 
during  their  Hves,  that  Jt^  held  as  the  trustee  of  Anihony^  ac- 
cording to  the  terms  of  the  deed,  (t)  And  it  appears,  that  the 
rejireseotatives  of  John  Hook  dways  admitted,  that  they  hdd  un* 
der  the  deed ;  and  yet,  except  the  claim  of  John  MoaUy  it  does 
not  appear,  that  they  ever  undertook  to  shew,  that  any  of  the 
claims  of  the  enumerated  creditors  had  been  satisfied.  It  lay  upon 
John  Hook  and  his  representatives  to  shew,  that  those  claims  were 
paid ;  they  have  not  done  so.  And  the  trath  is,  therefore,  that, 
except  MoMs  claim,  none  of  them  have  been  satisfied. 

The  answer  of  Hagthrap  and  wife,  after  some  preliminary 
notices  of  several  dlegations  in  the  bill,  and  those  responses  as  to 
the  payment  of  the  enumerated  debts,  passes  on  to  a  long  history 
of  the  sayings,  actings  and  doings  of  sundry  of  the  next  of  kin  of 
the  late  Anihony  Hooky  in  relation  to  the  ten  acre  lot ;  all  of  which 


(i)  BCildmay  v.  Mildmay,  1  Vem.  58. 
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fbt  the  reasons  already  assigned,  it  will  be  unnecessary  to  say  any 
thing  further.  The  bill  specially  charges,  that  Bagihrap  and  wife, 
by  a  deed  dated  on  the  23d  of  December,  1819,  leased  or  assigned 
a  part  of  the  lot  on  Alice«-Anna  street,  to  Matthew  Btnmtt,  Ot 
this  special  allegation  these  defendants  take  no  notice ;  but  say, 
that  the  late  Anthony  Haokj  by  an  indenture  dated  on  the  8tli  of 
May,  1797,  conveyed  the  lot  on  Alice*Anna  street  to  the  larte  Jshi 
Hook.  This  is  an  allegation  in  avoidance  of  (he  bill,  and  oertaiaiy 
required  to  be  sapported  by  proof.  Bat  there  is  not  even  an  exhi- 
bit, nor  one  tittle  of  proof  in  relation  to  it.  This  part  of  die  answer 
therefore  passes  for  nothing.  As  to  all  the  allegations  of  the  bill, 
in  relation  to  the  negroes,  and  other  aioreaUe  property,  neationad 
in  the  deed,  this  answer  is  absolutely  and  totally  silent ;  it  soys 
nothing.  And,  consequently,  as  to  so  muchthe  bill  mast,  accord* 
ing  to  the  rules  herein  before  laid  down,  be  taken  pro  ctmftsio. 

From  what  has  been  said,  it  follows,  that  tiie  defendants  Hag^ 
throp  and  wife,  as  the  legal  representatives  of  the  late  trustee  JUn 
floo/Sr,  will  be  decreed  to  deliver  up  to  the  plaintiff  all  the  property 
mentioned  in  the  deed,  or  to  pay  the  value  of  so  much  as  they 
may  have  converted,  or  failed  to  deliver,  together  with  the  pvofits 
thereof,  or  the  interest  on  the  value ;  except  certain  allowances, 
and  those  parts  wherewith  the  other  defendants  may  be  charged ; 
as  I  shall  now  proceed  to  enquire  and  determine. 

AH  the  other  defendants  deduce  their  title,  either  directly  or 
indirectly,  from  Hagthrap  and  wife ;  except  MMtmid  CAftfaadm, 
who  traces  his  claim  from  the  late  John  Hook  ;  but  all  diege,  that 
they  are  purchasers  for  a  valuable  consideration  without  notice. 

There  is  no  principle  of  equity  better  settled,  than  that  sach  a 
bona  fide  purchaser  will  not  be  disturbed  by  this  court.  On  tiie 
other  hand,  it  is  equally  ^ell  settled,  that  he  who  purchases  with 
a  knowledge  of  the  trust,  becomes  himself  a  trustee ;  and  stands 
in  the  place  of  the  vendor  under  whom  he  thus  claims,  subject  to 
all  his  liabilities.  Yet  a  person,  having  kimself  notice,  who  par- 
chases  of  one  who  had  not  notice,  may  protect  himself  by  a  want 
of  notice  in  his  vendor.  Nor  shall  a  purchaser  without  notice,  of 
a  previous  purchaser  with  notice,  be  affected  by  the  notice  of  his 
vendor.  And  where  a  purchaser  cannot  make  title,  but  by  a  deed 
which  leads  him  to  a  knowledge  of  the  fact ;  and  more  especially 
where  the  deed,  by  virtue  of  which  he- takes,  recites  or  difectly 
refers  to  that  instrument  in  which  the  trust  is  declared,  or  from 
which  it  arises,  he  shall .  be  deemed  cognizant  of  the  fact,  and  a 


paickaser  wkh  ncAiee.    These  are  the  well  established  |)rincip]es 
of  equity  upon  this  subject,  (j) 

William  McMtcheuy  in  his  answer,  avers,  that  he  is  a  purchaser 
for  a  valuable  eonsideratioD  without  notice ;  and  yet  be  makes  an 
exhibit  by  his  answer,  as  a  part  thereof,  of  a  deed  dated  on  the 
9th  of  September,  1803,  under  which  he  takes  from  Hagihrop  and 
-wife,  in  which  the  indenture  from  Anthony  Hook  to  Jolin  Hookj 
out  of  whieh  the  trusts  arise,  is  clearly  and  distinctly  referred  to  as 
one  of  the  links  in  the  chain  of  the  title  of  Hagthrop  and  wife. 
This,  of  itself,  is  enough  to  shew,  that  MeJUechen  is  a  purchaser 
with  notice.  But  the  proofs  leave  no  doubt  upon  the  subject; 
ihey  shew  that  he  had  ample  notice.  This  defendant,  therefore, 
will  be  decreed  to  deliver  up  and  reconvey  to  the  plaintiff  what* 
ever  of  the  ten  acre  lot,  thus  acquired  by  him,  he  may  now  hdd ; 
and  to  aecount  for  the  rents  and  profits  thereof  from  the  date  of 
the  deed  under  whieh  he  obtained  possession,  with  such  just 
aHowanocs  as  he  may  be  entitled  to ;  the  nature  of  which  shall  be 
speciied. 

Samuel  Moore  and  Oiorgs  A.  Hughes  answer  jointly,  they  posi- 
tively aver,  that  they  are  purchasers  of  William  McMechen  for  a 
valttaUe  consideratiott  without  notice.  But  they  exhibit  no  evi- 
dence of  title,  nor  any  proof  of  right  whatever.  According  to  the 
rules  and  principles  before  laid  down,  they  cannot  be  permitted 
thus  to  swear  themselves  into  the  estate  of  the  plaintiff;  and, 
consequently,  even  if  their  answer  were,  in  other  respects,  fully 
responsive  to  the  bill,  it  coidd  not  avail  them  as  a  defence,  unsup- 
ported as  it  is  by  proof.  These  defendants  will,  in  like  manner, 
be  decreed  to  deliver  up  and  reconvey  to  the  plaintiff  the  property 
held  by  them ;  and  be  also  charged  with  rents  and  profits  from  the 
first  day  of  May,  1818,  when  it  appears  they  obtained  possession. 

John  Cater y  by  his  answer,  states,  that  he  purchased  of  Jlfc- 
Mecheny  that  which  he  holds.  His  predicament  and  pretensions 
are  similar,  in  all  respects,  to  those  of  Moore  and  Hughes.  Catar, 
theiefere,  will  likewise  be  decreed  to  deliver  up  and  reconvey;  and 
also  to  aecount  for  the  rents  and  profits  of  what  he  holds,  from  the 
fiiet  of  May,  1818,  when  he  was  let  into  possession ;  with  such 
jnst  allerwaatees  as  shall  be  specified. 

John  &  Kingf  by  his  answer,  states,  that  he  leased  from  the 
defendant  QUor;  but  having  exhibited  no  better  title  than  his  les* 
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8or,  will  be,  in  like  manner,  ordered  to  deliyer  up,  reconvejr,  and 
account  for  the  rents  and  profits  to  the  plaintiff  from  the  9th  of 
March,  1819,  when  he  took  possession. 

John  Weaver^  in  his  answer,  says,  that  he  too  is  one  of  those 
who  purchased  of  WiUiam  McMechen.  This  defendant  has  abo 
left  his  answer  wholly  unsupported  by  any  exhibits  or  proofs.  He 
will  therefore  be  decreed  to  deliver  up,  reconvey,  and  account  for 
the  rents  and  profits  to  the  plaintiff*  He  admits,  that  he  obtained 
possession  in  the  year  1819;  but  does  not  q>ecify  the  day  or 
mouth ;  a  medium,  in  the  absence  of  such  proof,  mu6t  therefore 
be  assumed,  and  the  account  must  commence  on  the  first  day  o£ 
July  of  the  year  1819;  with  such  just  allowances  as  dull  be 
specified. 

.  The  defendant  John  Fitzgerald^  in  his  answer^  states^  that,  on 
the  4th  of  September,  1806,  he  purchased  of  John  JET.  HaU^  a  part 
of  a  parcel  of  ground,  containing  ten  acres,  part  of  a  tract  of  land 
called  David's  Fancy,  that  he  gave  for  it  a  valuable  oonrideration, 
and  had  no  notice  of  the  claim  of  the  representatives  of  the  lale 
Anthony  Hook*  He  then  goes  on  to  state,  that  he  purchased  of 
the  defendant  Hagtkrop  two  other  parcels  of  the  same  ten  acre  lot, 
the  one  on  the  9th  of  August,  1810,  and  the  other  on  the  17th  of 
June,  1815 ;  and  that  he  purchased  a  fourth  parcel  of  it  on  the 
17th  of  September,  1811,  of  Gerard  Tipton^  for  aU  which  he  avem 
he  paid  a  valuable  consideration ;  and  that  he  had  no  notice  of  the 
claim  of  Anthony  Hookas  representatives.  This  answer  is  also 
entirely  unsupported  by  any  evidence  whatever;  and  thereEoro, 
this  defendant  will  be  decreed  to  deliver  up,  and  reconvey  to  tke 
plaintiff  so  much  of  the  ten  acre  lot,  mentioned  in  the  bUl,  as  he 
holds ;  and  will  also  be  held  accountable  for  the  rents  and  profits 
thereof  from  the  dates  when  be  obtained  possession  of  each  parcel 
respectively.  The  nature  of  the  just  allowances  to  whi^h  he  may 
be  entitled  will  be  described. 

.  Benjamin  RawUngSy  surviving  executor  of  the  late  JViUum 
Rawlingif  states,  that  his  co-executrix  Catharine  Rawlmge^  who 
had  been  made  a  defendant,  is  dead,  that  he  is  in  poeaesaion  of 
part  of  the  ten  acre  lot,  io  the  bill  mentioned,  by  virtue  of  a  dead 
bearing  date  on  the  10th  of  September,  1804.  This  answer  is 
also  entirely  unsupported  by  proof.  This  defendant  will  be  de- 
creed to  deliver  up  and  reconvey  the  property  so  held  by  him  to 
the  plaintiff;  and  be  charged  with  the  rents  and  profits,  as  execu* 
tor,  firom  the  date  of  the  deed  under  which  his  testator  obtained 
possession,  with  such  just  allowances  as  shall  be  specified. 


N£ALE  V,  tiAOTHROP.  669 

The  defendant  MtMhtw  Sermeity  in  his  answer,  says,  that  he  is 
in  possession  of  a  part  of  the  ten  acre  lot,  mentioned  in  the  bill, 
which  he  holds  under  a  conyeyance  from  Hagthrop  and  wife,  dated 
on  the  3d  of  August,  1810.  But  this  ddendant  too  has  left  his 
answer  entirely  destitute  of  proof.  The  bill  expressly  alleges,  that 
Hagthrop  and  wife,  by  deed  dated  on  the  23d  of  December,  1819, 
leased  a  part  of  the  lot  on  Alice-Anna  street  to  Mattheto  Bennett 
In  relation  to  which  this  defendant  says  nothing  in  his  answer; 
this  allegation  of  the  bill,  as  against  him,  must  therefore  be  taken 
for  true.  He  will  be  decreed  to  deliver  up  and  reconvey  all  the 
property  held  by  him  to  the  plaintiff;  and  to  account  for  the  rents 
and  profits  of.  each  parcel  from  the  time  he  took  possession. 

The  defendant  Jfathaniel  Ckittendeny  admits,  that  he  holds  pos- 
session of  a  part  of  the  lot  on  Alice- Anna  street,  to  which  he  de- 
rives title  through  various  mesne  conreyances,  from  the  late  John 
Hook.  He  avers,  that  he,  and  those  under  whom  he  claims,  were, 
all  of  them,  purchasers  for  a  valuable  consideration  without  notice; 
but  produces  no  proof  in  support  of  these  allegations  of  his  answer. 
He,  therefore,  will,  in  like  manner,  be  decreed  to  deliver  up  and 
reconvey  the  property  so  held  by  him  to  the  plaintiff,  and  be  held 
accountable  also  for  the  rents  and  profits. 

The  defendant  James  Hook,  on  the  7th  of  February,  1823,  filed 
his  answer,  as  be  says  therein,  to  the  amended  bill  of  the  com-. 
plainant;  but  there  does  not  appear  to  have  been  any  amended 
b3i  put  upon  the  record  until  some  time  after  that  day.  There  is, 
however,  no  charge  whatever  made  against  this  defendant;  and 
therefore  the  bill  will  be  dismissed  as  to  him  with  costs. 

I  have  said,  that  the  recital  and  proviso,  of  the  indenture  of  the 
17th  of  August,  1797,  from  Anthony  Hook  to  John  Hooky  gave  to 
that  instrument  the  features  and  character  of  a  mortgage.  Conse- 
quently the  original  parties  stood,  and  their  legal  representatives 
now  stand  in  the  relation  to  each  other  of  mortgagor  and  mort- 
gagee, or  trustees  and  cestui  que  trusts.  No  acts  or  circumstances 
appear  to  have  occurred  to  destroy  the  redeemable  quality  of  that 
deed.  Hagthrop  and  vdfe,  as  administrators  of  the  late  John 
Hooky  bare  succeeded  to  his  character  of  trustee.  And  the  de- 
fendants, who  all  claim  under  them,  except  Jfathaniel  Chittenieny 
who  deduces  his  claim  from  the  late  John  Hooky  being  purchasers 
with  notice,  for  so  much  as  they  respectively  hold,  stand  charged 
with  the  same  trusts. 

The  whole  of  the  property  mentioned  in  the  bill  has  been  conti- 
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Dually  id  the  possession  of  the  late  John  Ibok^  aftd  those  ^o 
hare  succeeded  to  and  claim  under  hiu  erer  since  the  year  1797. 
They  have  protected  it,  relieiFed  it  from  burthens  and  chai|[es,  and 
have  placed  upon  some  parts  of  it  lasting  improvements.  It  now, 
therefore,  only  remains  to  apply  the  rales  of  equity  in  relatfton  to 
these  matters,  and  to  direct  how  the  aocounts  shati  be  taken. 

If  a  mortgagee,  without  the  assent  of  the  mortgagor,  assigns 
the  mortgaged  estate  to  an  iosolvent  person,  who  he  puts  into 
possession,  he  will  be  held  answerable  for  the  rents  and  profits  le* 
ceived  both  before  and  after  the  assignment.  Upon  the  principle 
of  its  being  a  wilful  breach  of  trust  to  transfer  the  property  to 
another;  which,  as  trustee,  he  had  no  right  thus  to  dispose  of  to 
the  prejudice  of  the  mortgagor,  (k)  A  trustee  is,  in  no  case,  to 
be  charged  with  imaginary  values ;  but  only  with  what  he  actuatty 
receives.  And  the  same  rule  applies  to  a  mortgagee  in  possession, 
who  is  regarded  as  a  trustee.  But  no  default  must  be  iaoputed  to 
him ;  for,  in  all  such  cases,  he  will  be  charged  with  what  he  m^ifat 
have  made,  but  for  his  default.  The  aauual  value  is  that  whieh 
the  premises  are  actually  worth  net,  according  to  a  fair  estimate, 
clear  of  all  necessary  charges. 

Under  the  head  of  just  allowances,  it  has  long  been  the  eourse 
of  the  court,  to  allow  a  trustee,  or  mortgagee,  ia  possession,  for 
all  necessary  expenses  incurred  for  the  defence,  relief,  protection, 
and  repairs  of  the  estate;  such  as  costs  of  suit,  and  fees  for  talcing 
opinions  and  procuring  directions  necessary  for  the  due  execntioii 
of  the  trust;  (/)  taxes,  paving  contributions,  ground  rent,  and 
sums  expended  in  necessary  repairs,  (m)  It  has  been  also  said, 
and  I  think  with  justice,  that  when  a  mortgagee,  thinking  himsdf 
absolutely  entitled,  had  expended  considerable  sums  in  repairs  and 
lasting  improvements,  he  should  be  allowed  the  value  of  them.  (») 
In  a  modern  case,  the  value  of  new  buildings,  erected  by  the 
mortgagee,  was  allowed,  (o)  And  a  liberal  allowance  for  the  im<- 
proved  value  of  slaves  while  in  the  possession  of  the  mortgagee 
was  directed  to  be  made,  {p)  The  grounds  of  these  deeisions 
appear  to  be  that  a  mortgagee  in  possession  is  the  legal  holder  of 
the  estate ;  which  the  mortgagor  may  at  any  time  redeem  ;  and  so 
prevent  him  from  making  any  repairs  or  improvements;  and  if  the 

»     ■       ■   ^^»— «» Ill  11  I       •  »   I    ■■  1.1   »  !«■.■-       II  PI   ■—       ■   ■   .1   H     «■  ■«■     II  III    1    ■«     ^^—^ii^M.— W^— — ^»^^^^^ 

(fc)Powel  Mortg.  948;  2  Fonb.  Eq.  179.— (<;  Fetms  v.  Yoimg,  le  ¥«.  1S4| 
Willis  on  Trustees,  12S,  147;  Lewin  on  Traits,  4SS,4M;  Johm  ».  Stoolntt,  % 
Bland,  417.— (m)  Powel  Mortg.  956,  n.;  BaJsh  v.  Hybam,  2  P.  WUL  456.— («) 
Powel  Mortg.  956,  n.— (o)  Hardy  p.  Reeves,  4  Ves.  482.— (jp)  Ross  v.  Norrall,  1 
Wash.  14. 
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mortgagee  has  been  Icmg  in  possession  claiming  adversely,  and 
suffered  to  treat  the  estate  as  his  own,  and  the  mortgagor  stands 
by  and  permits  lasting  improvements  to  be  made,  he  shall  pay  for 
them,  (q) 

But  the  estimate  of  the  value  of  such  lasting  improvements  is  to 
be  taken  as  they  are  at  ftie  time  of  accounting  or  passing  the  final 
decree.  For,  such  allowances  are  made  upon  the  ground,  that 
the  improvements  do,  in  fact,  pass  into  the  hands  of  the  plaintiff 
as  a  new  acquisition.  And  they  can  only  be  a  new  acquisition  to 
him  to  the  extent  of  their  value  at  the  time  he  recovers  or  obtains 
possession  of  them ;  and  therefore  their  value  at  that  time  is  to  be 
allowed,  and  nothing  more,  (r)  It  is  also  necessary  to  observe, 
that  in  charging  rents  and  profits,  the  estimate  must  not  include 
any  profits  which  arise  exclusively  from  such  improvements ;  for, 
if  they  were  to  be  embraoed  by  the  estimate,  the  occupier  would, 
in  fact,  be  paying  for  the  profits  of  that  which  was  his  owm 
Therefore  the  estimate  of  rents  and  profits  must  be  made  in  ex* 
elusion  of  such  as  appears  to  have  arisen  from  the  occupying 
claimant's  own  expenditure  in  improvements,  (i) 

The  kite  John  Hook  disposed  of  the  lot  on  Alice- Anna  street, 
and  his  representatives  Hagthrop  and  wife,  having  disposed  of  the 
other  properly  in  a  manner  in  which  they  had  no  right  to  do,  and 
the  bill  standing  unanswered  and  for  true  as  to  tbe  negroes  and 
moveable  property ;  Hagthrop  and  wife  must  be  charged  with  tbe 
value  of  tbe  whole  of  that  property  and  interest  thereon  from  the 
date  of  the  deed  from  the  late  Anthony  Hook  to  tbe  late  John 
Hook;  and  the  account  for  the  rents  and  profits  of  the  chattels 
real,  will  commence  from  the  same  date.  Hagthrop  and  wife 
must  be  charged  with  the  rents  and  profits  of  all  the  chattels  real, 
mentioned  in  the  bill,  up  to  the  time  when  they,  or  any  part  of 
either  passed  into  tbe  hands  of  any  of  the  present  defendants^ 
But  Hagthrop  and  wife  will  be  held  liable  for  the  whole  charged 
against  the  other  defendants,  or  to  the  amount  which  all,  or  any  of 
them  may  fail,  or  be  unable  to  pay  to  the  plaintiff.  And  these 
defendants  must  be  credited  with  the  aggregate  of  the  debt  which 
was  due  from  Anthony  Hook  to  John  Moale^  at  the  time  of  the 

(q)  Davis  v.  Simpson,  5  H.  k  J.  147;  Hepburn  «.  SeweU,  6  H.  &  J.  211 ;  Howell 
9.  Baker»  4  JohA.  C.  C.  122;  RawliDgs  v.  Stewart,  1  Blandt  22,  a.;  StriJce's  cage* 
1  Bland»fi7i  fUwUngsv.  Carroll,  1  Bland,  76,  n.;  Swan  «.  Swan,  8  £xcb.  Rep. 
443.— (r)  Tbe  Kierlighett,  3  Kob.  Ad.  Hep.  101.— (s)  Moore  9.  Cable,  1  Jobn.  C. 
C.  385. 
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executiob  of  the  deed  to  JoAm  Ebok^  iritk  bterest  (heraon  from  the 
time  when  it  appears  to  have  beea  paid. 

The  account  against  each  of  the  other  defendants  will  commeDoe 
from  the  day  on  which  it  appears  by  his  answer,  or  by  the  pioofii 
now  in  the  case,  or  which  may  hereafter  be  exhibited,  that  he  ob- 
tained possession ;  and  he  will  be  charged  for  all  the  time  he  hdd 
that  portion  of  the  property,  or  until  it  passed  into  the  hands  iA 
another  of  the  defendants.  The  accounts  against  each  of  the  de- 
fendants who  is  now  a  holder  of  any  portion  of  the  property  is, 
for  so  much  as  he  holds,  to  be  brought  down  to  the  time  of  taidi^ 
the  account. 

Whereupon  it  is  Ordered^  that  this  case  be  and  the  same  is 
hereby  referred  to  the  auditor  with  directions  to  state  an  account, 
or  accounts  accordingly  from  the  proceedings  and  proo&  now  in 
the  case,  and  such  other  proofs  as  may  be  laid  before  bin.  And 
it  is  further  Ordered^  that  the  parties  be  and  they  are  hereby  al* 
lowed  to  take  testimony  in  relation  to  the  accounts,  so  direeted  to 
be  stated,  on  giving  three  days  notice  as  usual  Pro9ided,  that 
the  testimony  be  taken  and  filed  with  the  register  on  or  before  Ae 
fifteenth  day  of  January  next. 


From  this  order  the  defendants  appealed  on  the  12th  of  Febru* 
ary,  1827.  And  the  same  day,  on  their  petition,  the  time  for 
taking  and  returning  testimony  under  it  was  enlaiged  to  the  16tk 
of  April  following.  At  the  same  time  an  agreement  was  filed 
with  a  deed  from  John  Hook  to  Patrick  BenneUf  bearing  date  on 
the  first  of  January,  1799 ;  by  which  agreement  it  is  said,  <that 
upon  the  final  decree  to  be  passed  the  lot  or  parcel  of  ground  con- 
tained in  that  deed,  and  which  has  since  been  conveyed  to  HamiMt 
Chiitendiny  shall  be  excluded  from  the  decree.'  Upon  which  the 
Chancellor  made  a  memorandum,  that  in  any  future  order  or  de- 
cree, that  agreement  should  be  noticed  and  respected.  On  the 
first  of  January,  1828,  the  auditor  filed  bis  report  and  accounti 
made  up  to  the  17th  of  November,  1827. 

The  plaintiff  by  his  petition  stated,  that  the  defendant  Edmwrd 
Hagthrop  was  in  possession  of  a  large  proportion  of  the  property 
in  the  proceedings  mentioned ;  that  he  was  receiving  rents  from 
the  tenants  of  it  to  the  amount  of  $1,200  per  annum;  that  he  was 
in  desperate  circumstances  and  without  credit,  so  that  when  fini^y 
called  upon  to  pay  the  moneys  collected  by  him  he  would  apply 
for  the  benefit  of  the  insolvent  law ;  that  the  defendant  Barbara^ 
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kn  vilbi  WW  detd ;  and  <hat,  except  the  deftodtDts  Hughes  and 
JMbore,  none  of  the  other  defendants  were  in  safe  and  abundant 
pecuniary  circumstanoes.  Whereupon  he  prayed  that  a  receiver 
might  be  appointed,  fto. 

12ih  Aprilj  18S8.— Blawd,  ChantMor. — Ordered,  Uiat  the 
mikitet  at  thia  petition  be  heard  on  the  20th  day  of  May  ncact« 
Promdid,  that  a  copy  of  this  order,  together  with  a  copy  of  the 
foregoing  petition^  be  served  on  each  of  the  said  defendants,  ex* 
oept  Samud  Moore  and  Oeorge  A,  Haghesj  on  or  before  the  SSd- 
day  of  das  nonth.  And  either  party  is  hereby  authorised  to  take 
testimony  before  the  commissioners,  in  the  city  of  Baltimore,  to  be 
read  at  the  hearing,  on  giving  three  days  notice  as  usual. 


The  defendant  Bagthrop  on  the  first  of  May,  1828,  answered 
ikm  appKealion  for  a  receiver,  on  oath,  in  which  be  admitted,  that 
he  heM  the  pK^perty  in  question ;  but  denied,  that  he  had  receiTed 
tfie  amount  of  rents  and  profits  as  charged  by  the  plaintiff;  and 
said,  that  he*  believed  he  should  be  able  to  pay  all  his  debts,  pro- 
vided he  could  obtain  jastice  from  those  who  withheld  from  him 
his  just  rights,  d&c. 

Under  this  last  order  some  testimony  was  taken  and  filed  on  the 
98d  of  May  ibBowing,  from  which  it  appeared,  that  the  defendant 
3egtkrop  was>  in  straitened  eircumstances,  and  had  himself  ad-i 
mitted,  Aat  he  was  not  worfti  a  dollar.  And  that  some  of  that 
whioh  the  witness  supposed  to  be  tiie  property  in  question  was 
occupied  by  wotthless  negroes. 

•  After  which  the  defendants,  by  their  petition,  stated  that  theif 
appeal  had  been  dismissed  by  the  Court  of  Appeals,  on  the  IMb 
of  November,  1888,  without  costs,  1  O.  ir  J.  308;  and  it  hod 
therefore  beoome  necessary  to  take  testimony  to  enable  the  auditor 
to  state  an  account  as  had  been  directed  by  this  court.  Wher^ 
upon  Ikej  prayed,  that  a  commission  might  be  issued  to  the  Baltic 
more  commiesioners}  fco. 

20ih  Jiavembetf  1828.— Blakd,  CJiencdhr. — Ordered,  that  the- 
psfties  be  and  they  are  hereby  allowed  to  take  testioMny  before 
the  commissioners  appointed  to  take  testimony  in  the  city  of  Baltic- 
more,  in  relation  to  the  aocounts  directed  to  be  stated  by  the  older 
of  the  6th  of  December^  1826,  on  giving  three  days  notice  to  the 
opposite  party,  or  his  Solicitor,  as  usuaL  Proeided^  that  no  testi- 
mony be  used  before  the  auditor,  or  in  any  way  admitted  into  this 
76  V.3 
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ease,  unles^  it  be  taken  and  filed  T?idi  tile  register  on  or  before  f^ 
first  day  of  March  next. 


After  which  the  plaintiff,  by  petition,  renewed  his  applicatioD  for 
the  appointment  of  a  receiver  and  recommended  Edward  PmmeU 
to  be  appointed,  &c.  The  matter  was  ordered  to  stand  for  hearing 
on  the  29th  instant;  and  then,  by  consent,  the  time  of  heariiig 
was  enlarged  to  the  9th  of  December  following.  After  which  it 
teas  brought  before  the  court. 

13tk  December^  1828.— Bland,  Chancdhr.  The  apptotaoli 
for  the  appointment  of  a  receiyer  standing  ready  for  hearing,  and 
the  soHcitoFB  of  the  plaintiff  having  been  he»rd,  and  nooneappeif* 
ing  on  behalf  of  the  defendants,  the  proceedings  were  read  and 
considered. 

There  does  not  appear  to  be  any  jost  grounds  for  the  eppml* 
ment  of  a  receiver  to  take  charge  of  the  property  in  the  posnessiM 
of  any  one  except  the  defendant  Hagthrap. 

Whereupon  it  is  Ordered j  that  Edward  /^MwitB,  Jr«  of  the  mtj 
of  Baltimore,  be  and  he  is  hereby  appointed  a  reeerrari  as  prayed 
by  the  petition  of  the  said  plaintiff;  and  that  as  such  he  is  hereby 
invested  with  Ml  power  and  authority  to  enter  upon  and  take  pos* 
session  of  all  the  houses,  lots,  lands,  and  other  property ;  and  also  to 
receive  and  collect  aH  the  rents  of  the  said  properly  in  the  proceed* 
ing  mentioned,  which  is  now  in  the  possession  or  under  the  control 
of  the  said  defendant  Edward  JSagtkrop;  and  to  ttke  eare  of,  rent, 
or  otherwise  dispose  of  the  same  pending  this  suit,  and  subject  to 
the  further  order  of  this  court,  in  such  manner  as  may  be  deemed 
most  advantageous  to  the  parties  interested.  And  with  fiiU  powcs 
and  authority  to  ask,  demand,  sue  for  and  recover  any  sums  now 
due  or  which  may  hereaAer  become  due  for  or  on  aooonnt  of  the 
rents  and  profits  of  the  said  houses,  lota,  and  premises.  And  the 
said  receiver  shall  bring  into  this  court,  and  account  Ibr  all  moneysy 
rents,  and  profits  received  by  him ;  and,  when  called  on,  render  a 
full  account,  on  oath,  of  all  his  proceedings.  And  the  said  JEM- 
ward  Panntlly  jr.  before  he  acts  as  receiver  shall  execute  and  file 
in  this  case  a  bond  to  the  state  of  Maryland  in  the  penalty  of  ooe 
thousand  dollars,  with  surety  to  be  approved  by  the  Chancdior, 
conditioned  for  the  faithful  performance  of  the  trust  hereby  reposed 
in  him,  or  that  may  hereafter  be  reposed  in  him  by  any  littera 
order  of  this  court.    And  the  compensation  of  the  said  reeeiw 
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•htU  Inrtafter  be  deterttiaed  upon  cdDiidention  of  his  trouble,' 
^kill,  and  diligence  in  the  premises* 


The  receiver  gave  bond  as  required.  On  the  13th  of  March,* 
1829,  the  Baltimore  commissioners  returned  the  testimony  taken: 
by  them  under  the  order  of  20th  of  November.  The  auditor,  in  a 
report  filed  on  the  10th  of  December,  1829,  stated,  that  he  had 
eaumined  and  considered  the  additional  testimony  which  had  been 
brought  in ;  much  of  which  was  uncertain  and  unsatisfactory ;  but^ 
that  he  had,  as  instructed  by  the  plaintiff's  solicitor,  restated  the 
aooomits,  &c.  The  plaintiff,  by  his  petition,  stated,  that  the  audi^ 
tor  had  found  it  difiioult  to  make  an  accurate  report  for  the  want 
of  a  plot  of  the  land  in  dispute,  designating  the  particular  part  in. 
the  possession  of  each  one  of  the  defendants,  so  as  to  apply  the 
tastisaeny  to  each,  as  directed  by  the  order  of  the  5th  of  December. 
Wfacvsapon  he  prayed  for  a  survey ;  for  leave  to  take  further  testi? 
mony,  &c. 

After  which  an  agreement  in  the  foUowing  words  was  filed*  <It 
is  agreed  bdween  the  parties  to  said  cause,  that  MaUhiw  BenmU^ 
one  of  the  defendants,  be  struck  out  as  a  party  to  said  bill  with* 
out  prejudice  to  said  oause.  And  it  is  further  agreed,  that  the 
auditor's  report  be  remanded  to  him ;  and  that  the  commission  to 
take  testimony  to  be  used  before  the  auditor,  be  remanded  to  Balti- 
more,  and  that  a  plot  be  made  of  the  land  in  dispute  in  said  cause, 
and  the  witnesses  be  examined  in  relation  thereto,  agreeably  to  the 
complainant's  petition  filed  on  the  24th  instant.  And  it  is  also 
agreed,  that  so  soon  as  the  auditor's  report  is  completed  and  filedi 
that,  the  said  cause  shall  be  set  .down  for  final  hearing.' 

MA  Jime,  1880.r— Blamd,  (MaceUor.—Ord^red^  that  this  case 
be  and  the  same  is  hereby  again  referred  to  the  auditor ;  that  the 
aaid  commission,  or  a  doplioate  thereof^  be  sent  to  the  commis?* 
eioness  to  take  further  testimony ;  and  that  a  survey  be  m^de.  of 
the  pr«q>erty  in  the  proceedings  mentioned,  as  prayed,  on  giving 
the  usual  notice.  Promded^  that  the  testimony  and  plots,  hereby 
allowed  to  be  taken  and  made,  be  returned  and  filed  in  the  Chan* 
eery  Office  on  or  before  the  24th  day  of  July  next. 


Under  this  order  the  lands  were  laid  down  and  plots  with  much 
additional  testimony  was  returned. 

The  auditor,  on  the  29th  of  March,  1831,  filed  his.  report,  in 
which  he  says,  that  he  had  restated  all  the  accounts  and  made  his 


calMbtioM  up  to  the  17tk  of  Febzuiiy,  1831r.  He  than  goes  oft 
to  say,  that  the  complainant  had  loeattd  die  four  pmnebaaet  of  Pk^^ 
gtraldj  a  defendant,  slating  upon  his  plot  the  dates  of  the  several 
qooTeyaiices.  The  auditor  has,  for  want  of  better  etideof^ 
adopted  those  locations  and  statements*  The  oomplainaBt  fata 
wamined  three,  and.  the  defendant  fits  ivitnesses  to  prove  the  per* 
manent  ground  reat  which  those  lots  would  have  yielded,  if  ihey 
had  been  leased  between  the  years  1804  and  1810.  Mary  MUejff. 
one  of  the  complaiaant's  wknesses,  hae  also  proved,  thai  thenr 
were  two  houses  on  the  lots  ereeted  in  or  facforo  the  year  1797;. 
nix:  a  single  frame  house  two  stories  high,  and  a  double  ihuDo. 
house  one  and  a  half  stoiy  high.  The  auditor  infers  foeea  other  ies*: 
tknony,  that  those  houses  might  have  rented  for,  ixoni  throe  to  &vo 
dollars  a  month  each.  But  there  is  no  proof  of  their  value,  inde- 
pendent of  the  ground  rents  attached  to  them ;  and  dbo  auditor 
infers,  that  the  ground  was  chiefly  valuable  for  the  pinposeo  of 
buildbg,  which  requires  their  removal.  The  auditor,  .tfaorefore^ 
inclines  to  think,  that  he  should  charge  the  de&adant  JMfi  i^to- 
girald  only  with  the  average  ground  rent,  as  cetinoted  by  tbo. 
afiaiosaid  witnesses*  And  he  has  allowed  for  the  value  of  cOKtmii 
iaaprOTsemants  which  appear  to  have  been  made  by  the  de&ndonL 
And  the  auditor  is  further  of  opinion,  that,  the  value  of  the  oaid- 
premises,  for  the  time  prior  to  their  alienatioii,  shodd  not  be 
estimated  at  a  higher  rate  than  for  the  time  subsequeaL 

The  auditor  further  says,  that  the  complainant  bis  also  located. 
the  possession  of  the  defendant  Benjamd^  Ramlmgf.    The  plaintiff' 
has  examined  three,  and  the  defendant  five  witnesses,  to  prove  ite 
value.    It  is  also  proved,  that  in  1797  there  was  a  small  two  atoiy.' 
ftame  house  on  the  premises,  which,'  it  is  iafefred  from  other  evi- 
dence, might  have  rented  for  four  or  five  doUam  a  moatb.    But' 
there  ia  no  proof  of  its  value,  iadependeot  of  the  groond  aanexad 
to  it,  and  it  is  supposed  the  ground  was  chiefly  valuable  for  baild*^ 
iag,  which  would  require  its  removal.     The  auditor,  thoielbre,. 
thinks  he  should  charge  said  defendant  only  with  the  average- 
ground  fent,  as  estimated  by  the  aforesaid  witneases ;  and  that  the 
value  thereof  for  the  time  prior  to  its  alieriatioft' should  not  be  eft^« 
mated  at  a  higher  rate  than  for  the  time  subsequent.     The  com* 
plainant  has  also  located  the  possessions  of  Jokn  Wmvtr^  and 
proved,  that  the  lots,  in  1818,  might  have  been  leased  at  a  leat  of 
two  dollars  for  every  foot  fronting  on  Groodmaa  strs^ ;  and  the 
auditor  has  stated  the  account  accordingly.    The  oompiaiottit  haa 
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alio  loQiled  the  potsostons  o£  Join  A  JRsf ,  JbAti  Coi^,  ANnuei 
Mooret  and  Ckorge  Ji.  liaghu^  and  offered  similar  proofi  of  their 
value.  And  the  auditor  has  stated  the  accounts  against  these 
defimdanls  accordingly.  The  complainant  has  also  located  the 
possessions  of  the  de£radant  William  McMecheny  and  offered 
proof,  that  in  1818,  the  property  might  hare  been  leased  at  a  rent 
of  two  dollars  per  foot  fronting,  on  Goodman  street,  and  the  audi- 
tor adopts  this  eYidence  of  value  for  the  time  since  1818.  No 
foither  proof  has  been  ofibred  of  the  yalue  prior  to  1818.  The 
ODOipIaitiant  has  located  scTeral  small  houses  on  the  premises ;  bat 
has  offered  no  proof  that  they  were  erected  in  1797.  The  auditor 
is  not  satisfied  with  his  estimate  of  the  value  of  this  property  prior 
to  the  first  of  May,  1818;  but  having  no  data  before  him  by  wbioh 
it  might  he  corsected,  he  has  adored  it  in  his  present  accounts 

The  auditor  further  says,  that  the  complainant  has  located  the 
possesaioiis  of  Edmofd  Hagthrop  and  wife,  and  offered  proof^  that 
the  ground  Aooting  on  the  Ferry  road  and  Goodman  street,  might 
have  been  leased^  in  1818,  at  a  rent  of  two  ddlars  per  foot.  This 
proof  has  bees  adopted  by  the  auditor  in  his  estimate  herewith  r^ 
turned.  The  auditor  excludes  any  allowance  fiir  the  rent  of  the 
Mansion  House,  and  the  house  on  Light  street  sinee  the  ftnl.of 
Msy,  1818 ;  because  theie  is  no  proof  of  their  value  independent 
<tf  the  ground  attached  to  them.  And  the  estimates  of  their  value 
for  the  time  prior  to  the  first  of  May,  1818,  seems  defective  as  it^  is 
predicated  uponiproof  of  their  average  value  finom  1707  to  18S7 ; 
whereas  the  proof  should  have  been  of  their  average  value  from 
1797  to  1818.  The  estimate  of  the  value  of  the  property  ooiw 
veyed  to  WiUiam  MeM$ehen  is  unsatisfeetoiy  for  the  reasons  be» 
fore  staled.  The  account,  as  stated,  is  nevertheless  the  best  tba^ 
can  be  stated  from  the  proofs  before  the  auditor.  The  allowanoo 
for  the  value  of  the  house  on  Goedmsti  street  is  increased  to  $1^600 
oa'tke  authority  of  the  de|K>siitions  of  Thomas  ChiUb  and  Rkhmd 
A*  ShipUjfj  filed  16th  Auguat,  1890.  All  the  accounts  ave  statoA 
with  interest  to  this  date. 

To  this  report  of  the  auditor,  the  defendant  Edumrd  HagUtrop 
eoeepted ;  ifirttj  because  the  auditor  had  charged  him  with  the  isum 
of  two  ddlars  per  foot  for  the  lands  fronting  on  the  Ferry  road  and 
Goodman  street,  which  was  not  sustained  by  the  proofs.  Skeondj 
because  the  audtlor  had  charged  tUs  defendant  with  the  value  «f 
certain  negroes,  personal  property  and  chattels  real,  amouDting  t« 
#60,667  30^  when  in  truth  aueh  aegooes,  personal  property  and 
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tbatteb  raftl^  ftnd  the  value  thereof,  are  not  sustaiaed  by  any  prooi 
TAtriily,  because  the  auditor  hath  not  allowed  thii  defendant  the 
several  sums  of  money  laid  out,  expoided  and  paid  by  him  om  ac- 
oount  of  the  lands  and  property  mentioned  in  the  the  proeeedings ; 
and  for  large  sums  of  money  paid  to  the  representatives  of  Atdhmf 
Hook  by  this  defendant,  and  the  defendant  Barbaraj  all  which  are 
fully  proved  by  sufficient  evidence.  And  /owildy^  because  this 
defendant  is  made  debtor  for  $66,899  43,  when  in  truth  all  the 
negroes,  personal  prc^erty  and  chattels  real,  whence  that  sum 
arises,  principally  belonged  to  hkn,  though  claimed  vnd^  Aoricm, 
all  which  is  fully  sustained  by  the  proof. 

The  d^endant  Benjamin  RmoUmgi  also  excepted  to  this  report 
of  the  auditor.  Firsts  because  he  had  placed  too  high  an  estimate 
on  the  annual  value  on  the  lot  theiwin  mentioned ;  mid  obarged 
this  defendant  wUh  more  ground  rent  for  the  same  than  was  juati- 
fiad  by  the  evidence.  And  secondly,  because  the  auditor  has  not 
estimated  the  value  g[  the  improvements  erected  on  that  lot  at  as 
much  as  they  are  shewn  by  the  evidence  to  be  worth.  And  the 
defendant  John  FUzgerald  excepted  also  to  this  report  of  the  aadi* 
tor,  for  the  same  reasons. 

After  which  the  plaintiff,  by  his  p^ition,  filed  on  the  5lh  ef 
October,  1831,  stated,  that  since  the  passing  of  the  order  of  the 
6th  of  December,  1826,  the  defendant  CMUemdm  had  departed 
this  life,  and  that  the  lot  of  ground  which  had  be^  held  by  himj 
as  in  the  proceedings  mentioned,  was  then  in  the  possession  of 
Harriet  Okittenden,  his  widow  and  legal  representative;  that  thia 
plaintiff  has  since  discovered,  that  the  title  to  this  lot  of  ground 
was,  in  truth,  and  only  deducible  from  the  deed  of  trust  of  the  ITtfi 
of  August,  1797.  Wherefore  he  prayed,  that  the  agreement,  filed 
on  the  12th  of  February,  l^t7,  might  be  rescinded  and  withdrawn* 
Upon  which  the  Chancellor  suggested  to  the  solicitors,  that  as  the 
case  had  abated  by  the  death  of  the  defendant  OU^Iendsn,  there 
could  be  no  further  proceedings  had  until  it  had  been  revived 
against  his  legal  representatives. 

Charles  Erenour,  by  his  petition,  filed  on  the  £9th  of  November^ 
1831,  stated,  that  prior  to  the  execution  of  the  deed  of  tniet  of -the 
17lh  of  August,  1797,  the  late  Anihm^f  Hook  had  by  a  deed  bear^ 
ing  date  on  the  8th  of  May,  1797,  conveyed  theone-half  of  thelet 
on  Alice-Anna  street  to  John  Hook,  from  whom  it  had  passed  to  this 
defendant  Ednoard  Hagihropy  under  whom  this  petitioner  claimed. 
Whereupon  he  prayed,  that  aH  such  of  the  proceedings^  in  thii 
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"ease,  as  related  to  the  one-ha!f  of  the  lot  so  claimed  by  him  should 
be  strieken  out,  Sue. 

29ih  Jfoimnberj  1831. — Bland,  GutnceU&r. — Ordered,  that  the 
matter  of  the  foregoing  petition  stand  over  until  the  case  shall  have 
been  reyiTed  and  brought  before  the  court  for  a  final  hearing. 


After  which  the  plaintiff,  by  his  petition,  stated,  that  the  contro- 
Tersy  in  relation  to  the  ten  acre  lot  was  then  ready  for  final  hearing, 
md  the  parries  interested  all  before  the  court;  that  the  oontroTenrf 
m  relation  to  the  lot  on  Aliee-Anna  street  was  not  then  ready  for 
final  hearing,  inasmuch  as  one  of  the  parties  in  interest  was  not 
before  the  court.  And  as  the  oontrorersy  in  relation  to  the  ten 
tcve  lot  may  be  finaOy  determined  widiout  injury  or  incouTenience, 
leaving  the  property  on  Alice- Anna  street  for  future  adjudication. 
And  as  the  mitten  now  remaining  in  dispute,  and  the  difficulties 
in  the  way  of  a  final  decision,  in  relation  to  the  Alice^Anna  street 
property,  present  no  obstacles  to  a  final  decision  in  relation  to  the 
ten  acre  lot ;  and  inasmuch  as  the  parties  are  in  needy  circitm* 
etanees ;  and  also  as  the  property  cannot  be  improved  until  the 
right  to  it  is  finally  settled ;  the  petitioner  prayed,  that  the  court 
would  proceed  to  a  final  decision  upon  the  questions  in  regard  to 
Hm  ten  acre  lot,  retaining  for  future  adjudication  so  much  of  the 
eoDtroversy  as  relates  to  the  property  on  Alice* Anna  street. 

17th  FAruaryt  1882.— Blaitb,  ChaneeUor. — Where  there  are  a 
plurality  of  defendants,  and  one  of  them  dies,  who  had  an  interest 
which  does  not  devolve  upon  the  surviving  parties,  but  which 
might,  in  all  respects,  have  been  separated  by  that  final  decree 
which  the  court  would  have  passed ;  and  which  interest  of  the  de« 
ceased  is  of  such  a  nature  as  not  necessarily  to  involve  an  expres-' 
sion  of  the  judgment  of  the  court  upon  that  which  does  obviously 
constitute  a  component  part  of  the  title  relied  upon  by  t^e  surviv- 
ing defendants,  it  may,  in  some  instances,  be  expedient  and  pro« 
per  to  pass  a  decree  upon  the  matter  in  controversy  as  to  the  sur- 
viving defendants,  and  to  leave  the  separate  interest  of  the  deceased 
open  to  be  afterwards  brought  before  the  court  at  a  more  convenient 
season,  or  when  required  by  his  representatives.  (I) 

But  here  all  the  original  defendants  alike  derive  title  under  or  in 
oppoaition  to  one  and  tfie  same  deed ;  upon  the  true  construction 

(I)  Bressenden  9,  IDecrettB,  t  Ca.  Cht.  197 ;  Eist  India  Company  9.  Coles,  9 
ansa.  M;  Fnmn a.  Oheny,  1  £q,  Ce.  Abr.  4;  Lingaa  s.  HsedcfSDO,  1  BlMid» 


of  whkk  tli  lb«ir  titlet  ittnsi  mainly  d«pend ;  and  therefore  tkey 
have  all  of  them  been  properly  brought  before  the  oourt  as  partieo. 
It  is  true,  that  any  one  of  them  might,  under  ciromnstances  peea- 
liar  to  himself,  hare  been  enabled  to  sustain  his  own  pretoisions 
alone ;  yet  the  deed  of  the  l?th  of  August,  1797,  being  that 
foundation  upon  which  the  plaintiff  plants  his  claim  against  aU,  an 
expression  of  the  court's  ofnnion  upon  that  deed,  firom  what  has 
been  shewn,  must  neoessarily  and  alike  affsot  all ;  and  the  dmo- 
tions,  upon  that  ground^  have  been  given  for  taking  the  sccounts. 
Hence,  although  the  peopeity  in  the  hands  of  each  defendant  may 
bo  entirely  distinct,  and  tbe  fuanium  of  liability  of  each  may  be 
dsffeseot ;  yet  the  origin  and  foundation  of  the  eontnrveray  is  etsen^ 
tiaUy  and  necessarily  the  same  as  to  alL  And,  therefore,  beftna 
the  case  can  he  sirred  to  proceed,  the  bill  mast  either  be  d]»* 
misaed  or  absolutely  abated  aa  to  the  ohmn.  of  the  deceased  defen* 
dant  ChiUindifk,  or  be  remed.  against  his  lepresentatiyes. 

Whoieupon  it  is  Ordered^  that  the  foiegoing  petition  be  and  the 
same  is  hereby  dismissal  with- costs. 

After  the  fibng  of  a  petLdon  to  make  HarrUt  GkiUenitn  a  party^ 
and  she  had  been  returned  summoned  as  tiie  administratrix  and 
kgal repreaentaiiTeof  the  deoensed  defifendant  JiUkmM  CMMoie 
dds,  by  a  wntiiig^  signed  by  the  solicitors  of  the  parties,  and  fiM 
on  the  14th  of  May,  1832,  it  was  agreed  between  the  conqpteaanl 
and  Hivfiei  CkUUndm,  administratrix  of  MOhmml  CkiUendmy 
deoeaaed,  that  the  petition  filed  against  her  ahould  be  dismissed } 
and  the  agreement  heretofore  evtered  into  sdatiTelothe  property 
in  her  intestate's  posaession  be  confirmed. 

4th  JMfpttit  18a8.~Biaurn,  Chancdhr.^ThiB  caae  standing 
ready  for  hearing  and  haying  been  anbmilted  by  the  pUintiff  wi&* 
oat  argument^  and  as  one  ai^earing  for  the  defisodants  before  dm 
cIm6  of  the  sittings  of  the  term,  the  ptoceediags  were  read  and 
considered. 

It  aypeash  that  the  auditor  has,  in  all  respects,  made  his  esA* 
SMites  aecordiog  to  the  principles,  and  in  the  manner  directed  by 
tbe  order  of  the  5th  of  December,  1896,  with  interest  on  dm 
amount  of  rents  and  profits  charged  to  each  defendant  from  the  end 
of  eaoh  year  wk^  they  were  receited;  and  the  whole  appearsto 
t^.l^ell.8Hatainedin.4>Qintof.&ct.i)y4he  proois,  in  the  manner  he 
has  stated ;  therefore  overruling  all  the  exceptions  to  his  iqMirt,  it 
must  be  confirmed ;  subject,  however,  as  regards  the  d^mdant 
JSdmnrd  Hagilm>py  to  a  deduction  for  that  amoant  of  rents  and 
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{MTofits  of  Uie  property  held  by  bim  from  the  .time  it  was  pheed  in 
the  hands  of  the  receiYer,  until  the  17th  of  February ^  1631,  up  to 
vrhioh  day  the  anditor'a  atatemento  have  been  made. 

It  appears  to  hate  been  the  practice  in  many  cases  in  this  coart^ 
where  the  object  of  the  suit  was  to  recover  certain  speciied  pro* 
perty,  together  vrith  its  rents  and  profits  during  the  time  of  its 
unjust  detention,  to  order  an  account  of  the  rents  and  profits  to  be 
taken  before  the  property  itself  was  ordered  to  be  delivered  up. 
The  inevitable  consequence  of  such  a  course  of  proceedbg  iS) 
that  after  the  account  has  been  so  taken,  and  the  property  has  been 
delivered,  there  will  remain  a  ckim  £ar  an  unascertained  amount 
of  rents  and  profits  which  have  accrued  between  the  time  up  to 
which  the  account  had  been  taken,  and  the  deliveiy  of  possession, 
to  be  adjusted  and  recovered  by  a  subsequent  proceeding,  (u) 

Observing  the  impropriety  and  inconvenience  of  this  practice,  I 
shall  follow  it  no  further.  In  cases  of  this  kind  a  final  decree 
shoold  be  passed  directing  the  specific  property  to  be  delivered 
up ;  followed  by  a  clause  directing  an  account  of  the  rents  and 
profits  to  be  taken  up  to  the  time  of  such  delivery.  By  such  a 
decree  the  controversy  would  be  so  far  terminated ;  and  the  pro* 
perty  itself  being  thus  transferred  to  its  true  owner,  there  could  be 
no  occasion  to  call  for  the  appointment  of  a  receiver,  as  in  this 
instance,  to  preserve  it  from  any  loss  or  injury  to  which  it  might 
be  exposed  while  remaining  in  the  hands  ixf  the  defendant.  And 
an  exact  period  being  thus  fixed  up  to  which  the  account  may  be 
brought  by  such  a  final  detennination  in  &vour  of  the  plaintifPs 
title,  his  rights,  consequent  upon  that  determination  may  be  also 
finally  decided,  and  the  whole  case  closed,  without  going  again  to 
the  auditor  for  a  further  account,  (to) 

It  will  be  necessary,  however,  again  to  send  this  case  to  the 
aiaditor  for  the  pui^pose  of  stating  a  final  account  upon  the  same 
principles,  and  in  continuation  of  that  last  stated  by  him,  shewing 
the  amount  of  rents  and  profits  with  which  each  defendant  is 
charg^ble  from  that  time  to  the  time  when  the  property  shall 
have  been  delivered  to  the  plaintiff.  And  for  this  purpose,  the 
receiver  in  whose  hands  the  property  held  by  the  defendant  jErd* 
uHird  Hagthfcp  has  been  placed,  must  also  be  ordered  to  make  a 

■  I  »■!         Ml       ■!■      ■■■■■■  ■■! *       ■■  ^m^m^rnn     II  I      ■»^— .^     I      I    I       ■■      I         I.' 

(It)  Ompiltr  V.  GiiiBth,  S  H.  St  J.  144;  8.  C.  %  Bind,  5^i9)Kipp9.  Hannt. 
2  BlsDd»  86. 
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fiill  rtport,  on  oath,  of  all  liis  parooeeduiga  up  to  the  time  he  shall 
have  delivered  the  property  now  in  his  possession  to  the  plaiatiC 

The  bUl  must  now  be  dismissed  with  costs  as  to  the  defendant 
James  JBookf  for  the  reasons  before  given.  And,  as  the  daims 
against  the  defendants  Jfaihaniel  ChUtrnden  and  Matthew  Benneti 
have  been  abandoned  by  the  plaintiff,  there  can  be  no  occasion  for 
any  such  relief  as  i&  prayed  by  the  petitioner  Charles  Frenour;  and 
therefore  all  the  proceedings  in  relation  to  th^se  three  persons  may 
be  at  once  an4  finally  dismissed. 

Whereupon  it  is  Decreed^  that  the  report  of  the  auditor,  made 
and  filed  on  the  29tb  of  March,  1831,  be  and  the  same  is  hereby 
ratified  and  confirmed,  and  all  the  exceptions  thereto  are  overruled* 

And  it  is  further  Decreed^  that  all  deeds  and  conveyances  from 
the  said  defendants  Edward  Hagthrap  and  Barbmra  his  wife,  or 
either  of  them,  or  from  auy  other  person  or  persons  clauniog  by, 
through,  or  under  them,  or  either  of  them,  for  all  or  any  portion  of 
the  chattds  real,  in  the  proceedings  mentioned,  called  the  ten  acre 
lot,  unto  the  said  defendants  William  MeMeeheuy  Samuel  Moore^ 
George  A,  Haghes^  John  Cator,  John  S.  King,  John  Weaver j  John 
FUzgeraldj  and  Benjamin  RawHngSy  or  any  or  either  of  them,  or 
unto  any  person  under  whom  they,  or  any,  or  either  of  them  daim, 
be  and  the  same  are  hereby  deemed,  taken  and  declared  to  be 
utterly  null  and  void  to  all  intents  and  purposes  whatever.  And 
tiie  said  defendants  Edward  Hagtbrcp,  William  MeMechen,  Stmmel 
Moore,  Qeopge  A.  Hugkesy  John  Caior,  John  S.  Kmgj  John  Weaoery 
John  Uttgeraldy  and  Betgamin  Rawkng^j  are  hereby  directed  and 
requived  forthwith  to  re-assign  and  reeonvey  the  whole  of  the 
chattel  in  IJie  proceedings  mentioned,  called  the  ten  acre  lot,  unto 
the  said  plaintiff  James  JVsofe,  administrator  de  horns  non  ef 
Anthony  Hook,  deceased;  and  that  J^Tathaniei  WUUams  of  the 
eity  of  Baltimore,  be,  and  he  is  hereby  appointed  trustee  for  tbe 
purpose  of  making  and  executing  such  conveyance  to  the  said 
plaintiff,  in  the  name  of  the  said  defendants,  according  to  die 
provisionB  of  the  act  of  Assembly  in  such  case  made  and  pro** 
vided.  (x) 

And  it  is  fiirtker  Decreed,  that  the  defendant  Edward  He^ihrop 
and  the  receiver  Edward  PanneU,  jr.  forthwith  deliver  up  all  that 
portion  of  theaaid  ten-acie  lot,  which  is,  or  may  be  in  passcflsien 
of  them,  or  either  of  them,  as  in  the  {Nroceedings  mentiened,  unto 

(«)  1826,  ch.  159. 
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the  plainfiff  James  Male,  administrator  de  boms  nan  of  Anthony 
Hook,  deceased ;  and  that  the  defendant  Edward  Hagthrop  forth- 
with pay  or  bring  into  this  conrt  to  be  paid  unto  the  plaintiff 
James  JfeaUy  administrator  de  bonis  non  of  Anthony  Hook,  de- 
ceased, the  sum  of  $66,899  43,  with  interest  on  $33,879  76,  part 
tbereof,  from  the  17th  day  of  February,  1831,  until  paid  or  brought 
into  court;  subject,  however,  to  a  deduction  for  such  an  amount 
for  rents  and  profits  which  hare  accrued  and  been  received  by  the 
said  receiver  under  the  order  of  the  S2d  day  of  November,  1828, 
and  before  the  17th  day  of  February,  1831. 

And  it  is  further  Decreed,  that  the  defendant  WUUam  McMechen 
fordiwith  deliver  up  all  that  portion  of  the  said  ten  acre  lot  which 
is,  or  may  be  in  his  possession,  as  in  tibe  proceedings  mentioned, 
unto  the  plaintiff  Jkmes  Male,  administrator  de  bonis  non  of  An^ 
ikony  Hook,  deceased ;  and  that  the  defendant  WiUiam  MeMechen 
ibrftiwith  pay  or  bring  into  this  court  to  be  paid  unto  the  plaintiff 
James  Male,  administrator  de  bonis  non  of  Anthony  Hook,  de- 
ceased, the  sum  of  $15,532  41,  with  interest  on  $10,601  92,  part 
thereof,  from  the  17th  of  February,  1831,  until  paid  or  brought 
infto  court. 

And  it  is  further  Decreed,  that  the  defendants  Samuel  Moore 
and  George  A.  Hughes  forthwith  deliver  up  all  that  portion  of  the 
ten  acre  lot  which  is,  or  may  be  in  the  possession  of  them,  or 
either  of  them,  as  in  the  proceedings  mentioned,  unto  the  plaintiff 
James  Male,  administrator  de  bonis  non  of  Anthony  Hook,  de- 
ceased; and  that  the  defendants  Samuel  Moore  and  Charge  A. 
Hughes  forthwith  pay  or  bring  into  this  court  to  be  paid  unto  the 
filainiiS  James  Male,  administrator  de  bonis  non  of  Anthony  Hook, 
deceased,  the  sum  of  $4,160  47,  with  interest  on  $3,070  67,  part 
thereof,  from  the  I7th  of  February,  1831,  until  paid  or  brought 
into  court. 

And  it  is  farther  Decreed,  that  flie  defendant  John  Cater  fbith«> 
with  deliver  up  all  ibat  portion  of  the  said  ten  acre  lot  which  is  or 
may  be  in  his  posseasion,  as  in  the  proceedings  mentioned,  unto 
the  plaintiff  James  Jfeale,  administrator  de  bonis  non  of  Antkomy 
Ibokj  deceased ;  and  that  the  defendant  John  Gaior  fortbwiA  pay 
or  bring  into  this  court  to  be  paid  unto  the  plaintiff  James  MaUy 
administrator  de  bonis  non  of  Anthony  Hook,  deceased,  the  sum  of 
$8^206  16,  with  interest  on  $2,354  38,  part  thereof,  irem  the 
17di  of  February,  1831,  mitil  paid  or  broii^t  into  court. 

And  it  is  furfter  Decreed,  that  the  defendant  John  S.  Kmg  fordi- 
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mth  deliver  up  ell  that  portion  of  the  eeid  ten  acre  lot  which  is  or 
may  be  in  his  possession,  as  in  the  proceedings  mentioned,  onto  the 
plaintiff  Jum^iJVeiife,  administrator  de  bornt  non  of  Jlnihong  Hooky 
deceased ;  and  that  the  defendant  John  &  King  forthwith  paj  or 
bring  into  this  court  to  be  paid  unto  the  plaintiff  Jamef  JVaole,  ad- 
ministrator  de  bonis  non  of  Anthony  Hookj  deceased,  the  sub  of 
^52  30,  with  interest  on  $716  83,  part  thereof,  from  the  17th  of 
February,  1831,  until  paid  or  brought  into  court. 

And  it  is  further  Dtcreedy  that  the  defendant  John  Woaoer  forth- 
with deliver  up  all  that  portion  of  the  said  ten  acre  lot  which  is  or 
may  be  in  bis  possession,  as  in  the  proeeedings  mentioned,  unto 
the  plaintiff  James  Jfeak^  administrator  de  bonis  non  of  Anikmnf 
Hodcy  deceased ;  and  that  the  defendant  John  fFeov^r  forthwith  pay 
or  bring  into  this  court  to  be  paid  unto  die  plaintiff  Jamss  Jfeok^ 
administrator  ds  bonis  non  of  Anthony  Hook,  deceased,  the  mm  of 
$3,988  94,  with  interest  on  $3,023  22,  part  thereof,  from  the  17tb 
of  February,  1831,  until  paid  or  brought  into  court. 

And  it  is  further  Decresdj  that  the  defendant  John  FftegonM 
forthwith  deliver  up  all  that  portion  of  the  said  ten  acre  let  whicK 
is  or  may  be  in  his  possession,  as  in  the  proceedings  mentioned, 
unto  the  plaintiff  James  Xtale^  administrator  de  bonis  non  of 
JkUhony  Hook,  deceased ;  and  that  the  defendant  John  PUngerold 
forthwith  pay  or  bring  into  this  court  to  be  paid  unto  the  plaintiff 
James  Jfeaky  administrator  de  bonis  non  of  Anthony  Hooky  de* 
ceased,  the  sum  of  $4,020  97,  with  interest  on  $3,064  25,  part 
thereof,  from  the  17th  of  February,  1831,  until  paid  or  brought 
into  court. 

And  it  is  further  Decreed,  that  the  defendant  Benjamin  RawUngSy 
surviving  executor  of  WiUiam  BatMngSy  deceased,  forthwith  deli* 
ver  up  all  that  portion  of  the  said  ten  acre  lot  which  is  or  may  be  in 
his  possession,  as  in  the  proceedings  mentioned,  unto  the  plaintiff 
James  JfeaU,  administrator  de  bonie  non  of  Anthony  Hook,  de- 
ceased; and  that  the  defendant  Benjamin  RmoHsigSy  surviving 
executor  of  WUUam  RawlingSy  deceased,  forthwith  pay  or  bring 
into  this  court  to  be  paid  unto  the  plaintiff  James  JVeoIe,  admi- 
nistrator de  bonis  non  of  Anthony  Hook,  deceased,  the  sum  of 
$2,320  34,  with  interest  thereon  from  the  17th  of  February,  1831, 
until  paid  or  brought  into  court. 

And  it  is  further  Decreed,  that  the  bill  of  complaint,  as  against 
the  defendants  Jasnes  Hook,  JItatthew  Bennett,  and  Harriet  CUiten- 
den,  administratrix  of  the  late  defendant  Jfathaniel  Chittenden,  de- 
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oeaMdj  be  and  the  nme  b  hereby  djemieeed  with  ooe te,  to  be  taxed 
by  the  regieler.     • 

And  it  is  further  Dieretd^  that  the  receiver  Edwerd  PanneUy  jr. 
forthwith  pay  or  bring  into  court  to  be  paid,  all  the  moneys  col- 
lected by  him  as  such,  unto  the  plaintiff  James  NtaU^  administm- 
tor  de  ianis  non  of  Anthon/y  Hook^  deceased ;  and  that  the  said 
receiyer  render  unto  this  court,  without  delay,  a  full  account,  on 
oath,  of  all  his  proceedings  as  such.  And  this  case,  as  regards 
the  said  receiver,  is  hereby  referred  to  the  auditor,  witli  directions 
to  state  an  account  between  him  and  the  plaintiff;  allowing  to  the 
said  receiver  a  commission  of  eight  per  cerUmm  as  a  compensation 
for  his  trouble* 

And  it  is  further  Decreed^  that  this  case,  as  regards  those  defen- 
dants  against  whom  the  bill  of  complaint  has  not,  by  this  decree, 
been  disaussed,  be  and  the  same  is  hereby  referred  to  the  auditor, 
with  dirsclions  to  state  an  account  or  accounts  upon  the  principles, 
and  in  continuation  of  the  accounts  last  reported  by  him  from  the 
proofs  and  proceedings  now  in  the  case,  and  such  other  proofs  as 
may  be  laid  before  him,  shewing  the  amount  of  the  rents  and 
profits  with  which  each  of  the  said  defendants  is  chargeable  from 
the  17th  of  February,  1831,  to  the  time  when  that  portion  of  the 
said  chattel  real  called  the  ten  acre  lot  held  by  them,  or  any  or 
either  of  them,  shall  have  been  delivered  up  as  herein  directed  to 
the  plaintiff  Jamee  JfeaU, 

Ai)d  it  is  further  Decreed,  that  the  petition  filed  in  this  case  by 
Oharlee  Frtrumr^  be  and  the  same  is  hereby  dismissed  with  costs, 
to  be  taxed  by  the  register. 

And  it  is  further  Decreed^  that  the  defendants  as  against  whom 
the  bill  of  complaint  has  not  been  dismissed,  pay  unto  the  phuntiff 
his  costs  in  this  suit,  to  be  taxed  by  the  register. 


As  to  the  manner  in  which  this  case  was  finally  disposed  of  by 
the  Court  of  Appeals^  see  7  O.  &  J.  13. 


mt»  THE  CAFB  4IABLD  OOH^ANTO  CASE. 


THE  CAFB  SABLE  COMPANY'S  CASE. 

An  action  of  assumpsit  may  be  sustained  against  a  corporation  founded  on  its  acta 
done  witfain  the  legitimate  purposes  of  its  institution. — No  authority  to  appear  to 

-  an  aetloD  agaiost  a  body  politic  «an  be  giv«B  untoat  it  appears  to  famre  been  gmo 
by  the  president  as  under  its  prqper  eorporata  iiaiae< — Wbern  the  iaoarpanluiip 
legislative  enactment  requires  the  assent  of  three-fourths  of  the  stockholders  to 
malce  a  contract  or  mortgage,  it  will  be  deemed  void  unless  such  assent  be  shewn ; 
aad  tbe  confession  frf*  a  judgment  to  secure  a  debt  is  an  encurabraoee  wfaiefa  re- 
^oiief  aiich.aD  asaeativitUn  the  meaning  of  aneli  a  ptmmUm  m  tbo  iaoorpotaiipg 
onactmant. — Where,  on  a  bill  filed  against  a  corporation,  it  is  admitted  to  be  in  a 
condition  of  absolute  insolvency,  it  may  be  thenceforward  proceeded  on  as  a  cre- 
ditor's suit,  a  decree  passed,  directing  all  the  property  of  the  body  politic  to  be 
sold,  and  notice  to  be  given  to  its  creditors  to  bring  in  tbeir  dains. — ^A  body  poli*^ 
tic  nay  bave  a  local  habitation ;  and  rfkoald  be  saed  in  the  ooonty  in  wtuah  il  ia 
located. — Although  by  declaring,  that  the  property  of  a  corporation  shall  be  beli 
as  real  estate,  and  descend  as  such,  its  personalty  must  be  so  treated  as  regards  the 
otockhelden,  it  does  not  follow  that  it  mmt  be  so  eoaaitoed  in  aM  dlher  respecti. 

V  A  eo-partne»bip  nmj  be  distoivad  by  aomt  of  ilasienlMn  bacQttinf»  m  In  tbo 
same  purposes  as  the  partneiship,  a  body  politic  under  an  act  of  incoiporation*  4^  ^ 

No  bond  is  required  in  certain  cases  on  the  granting  of  an  injunction  to  stay  execa- 
tion  at  law. — Where  there  are  two  or  more  defendants  tho  injunction  will  not,  lo 
general^  bo  dissolved  on  Bwitian  until  aft  of  Ibam  bave  ans«rand«<— Wbire  a  duBr 
in  a  creditor's  suit,  bas  been  put  in  issue  and  eatablisbed  between  tbo  frn^m 
parties,  it  cannot  be  called  in  question  by  any  other  creditor  who  may  come  in 
thereafter. 

The  nature  of  poundage  fees  allowed  to  the  Aeilff  on  an  ezeevtion ;  ftte  BBode  In 

.  wbieb  they  may  be  reeovend ;  and  tbe  gionnds  vpon  wibieb  tbeahenff  mgr  ob* 
tain  relief  in  equity. — ^Where  by  a  decree,  passed  with  consent,  real  and  porsonal 
property  upon  which  an  execution  had  been  levied,  is  taken  fiom  the  sheriff  and 
sold,  without  discrimination,  his  poundage  fees  will  be  albwed  for  tbe  whole  debt, 
first  on  tbe  whole  appraised  value  of  tbo  porsoDnlty,  and  Jbr  4h«  leaUna  as  .ikm 
realty. 

Where  the  lien  of  a  judgment  bas  expired,  by  lapse  of  time,  it  cannot  be  revived 
^  as  to  overreach  a  lien  which  has  attached  during  the  time  of  such  lapse. — Tbe 
lien  of  a  jndgment  upon  land  being  an  incident  of  its  liabSlty  to  be  taken  in  exe- 
cution under  such  judgment,  then  can  be  no  iien  wfaen  tbero  is  no  lUieet  nr  indi* 
rect  mode  of  having  an  execution,  founded  on  such  judgment,  levied  upon  such 
land. — But  now  and  here,  the  judgments  and  decrees  of  the  county  courts,  the 
Court  of  Chancery,  and  the  Court  of  Appeals,  gtre  a  lien  upon  the  lands  of  the 
defendant  eitry  where  within  tbe  stite.— A  citizen  can  only  bo  siiad  or  maatsd 
by  civil  process  in  the  county  in  which  he  resides;  but  may  be  taken  by  an  at- 
tachment from  the  High  Court  of  Chancery  any  where  within  the  state. 


This  bill  was  filed  on  the  4th  of  January,  1823,  by 
RUaiU,  Joseph  Jubertj  John  J.  GibsoHj  Awn  O.  Gftftfon,  John  L. 
TUghman  and  Maria  £.  his  wife,  and  Horatio  GftftMn,  against 
The  Cape  Sabk  Cbfnpotiy,  Richard  Caionf  Robert  OHmr  and 
John  Oliver.  This  bill  sets  forth,  that  these  jdaantifi  had,  on 
the  sixth  of  August,  1822,  filed  a  bill  in  this  court  against  these 
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defendftBliy  Tht  Cape  SaUe  Company  and  Richard  Caton^  and  also 
against  Chark^  Cturrott  wf  CarroUionj  Alexander  Mtchell  and  WU^ 
Uam  MeMeckeny  for  the  purpose  of  obtaining  payment  of  certain 
krge  sums  of  money,  &c. ;  that  by  an  act  passed  on  the  1 8th  of 
Febroary,  1819,  Richard  Caianf  John  Giheon  and  others,  consli- 
teting  ^Lb  astooiadioB  vader  the  deed  of  the  2l9t  of  June,  1813,. 
were  incorporated  by  the  name  of  The  Cape  Sable  Company;  (a) 
sind  were  completely  organized,  as  such,  accordingly,  on  the  first 
Monday,  or  fifth  day  of  Apnk^  181 9«>  This  bili  moreover  proceeds,, 
as  is  stated  by  the  Chancellor  in  delivering  his  opinion,  to  set  forth 
the  rights  of  these  plaintiffi ;  and  their  object  in  filing  this  bill* 
Whereupon  they  prayed  for  iriief  and  an  injunction.  Which  in- 
junction was  granted  accordingly.  On  the  7th  of  March,  1823, 
Robert  and  John  OUver  put  in  their  joint  and  separate  answer ; 
and  obtained  an  order,  in  the  usual  form,  for  a  dissolution  of  the 
injniiolioa  at  the  ensuing  tem;  when  the  motion  was  brought 
before  die  conrt. 

2\$i  Jlprily  1823. — Johksom,  Chancellor. — ^An  injunction  issued 
in  this  case  to  preirent  the  sale  of  the  property  of  The  Cope  Sable 
CbaqMfiy,  taken  in  execution  under  a  judgment  obtained  hj  Robert 
and  John  OUver  against  the  company,  in  Anne  Arundel  County 
Courts  To  the  biU  filed,  on  which  the  injunction  was  ordered,  the 
OUmrt  have  answered ;  and,  at  the  present  term,  the  motion  to 
dissolve  the  injunction  was  elaborately  argued.  Since  the  argu- 
ment the  case  has  been  maturely  considered.  It  is  a  cause  of  a 
novd  desoriplion,  demanding  fall  reflection,  not  only  from  the 
character  of  the  case,  but  from  its  importance  in  respect  to  the 
amount  of  property  in  controversy. 

.  In  the  year  1812  an  agreement  was  entered  into  between  John 
Oibeonj  Richard  Catam  and  others,  and  a  company  was  fiirmed  to 
search  for  coal  in  Anne  Arundel  county ;  and,  to  enable  the  com- 
pany to  carry  their  objects  into  execution,  6ii#on,  by  a  deed, 
axecnted  on  die  21st  of  June,  1833,  conveyed  several  tracts  of 
land  to  Oiarles  Oarrott  in  trust.  By  the  agreement  and  deed  all 
the  interest  in  the  land,  and  the  works  then  or  thereafter  erected, 
and  in  the  profits  and  emoluments  were  divided  into  sixty  shares ; 
twenty  to  Gibeon ;  thirty-nine  to  the  other  persons,  mentioned  in 
the  deed,  and  Ae  remaining  share  to  CKken,  to  be  disposed  of  for 
tke  common  interest.    Twenty-five  out  of  the  thirty-nbe  shares  to 
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Rkhard  Oahny  and  the  resklQe  to  the  ckiUren  and  grBuddnldrai 
of  C.  CarroUy  whose  daughter  was  the  wife  of  CUon. 

Qibion^  on  the  20th  of  May,  1816,  conTeyed  hie  iaterait  to 
Addison  Ridaut  and  Joieph  Jubere  in  trust  for  Gtisoii  and  wife 
during  their  lives  and  the  life  of  the  surriyor ;  and  after  the  deter- 
mination of  those  estates,  to  the  use  of  the  other  complaiMiDta  ia 
the  bill  mentioned.  John  Oibson  and  wife  are  dead,  the  foimet 
died  in  1819,  the  latter  in  1822,  by  which  the  beneficial  lateival 
in  the  premises  became  vested  in  the  oomplainants  as  disclnsed  bjc 
the  biU. 

By  an  act  of  the  General  Assembly  of  Maiyland,  passed  in  the 
year  1818,  the  company  was  incorporated  by  the  name  of  Uk 
Copt  Sable  Company.  As  so  large  a  portion  of  the  stock  of  tt» 
company  was  owned  by  Caiouy  and  his  connexions,  lest  the  aiUm 
of  the  corporation  should  be  completely  in  their  power,  and  all  the 
property  suljject  to  their  control,  and  to  their  disposal,  &e  aet 
directs  the  manner  in  which  the  afiairs  of  the  company  ahaft  hm 
conducted ;  to  wit :  by  a  president,  two  directors,  and  an  agent* 
It  vests  in  the  corporation  the  power  'to  sell  and  dispose  of  theiv 
property,  to  mortgage  the  same  or  any  part  thereof  with  the  •oA'* 
sent  of  three-fourths  of  the  stockholders,  holding  three-foordis*  of 
the  shares,  for  securing  of  any  loan  or  debt'  The  act  of  incocpo- 
ration  au&orizes  the  company  to  make  by-laws,  &c. ;  biily  lest  the 
funds  of  the  company  should,  by  a  majority,  be  applied  t»  oCfaer 
objects  than  those  in  view,  at  the  passage  ot  the  law,  il  piovidtay 
that  ^the  company  shall  engage  in  no  other  manu&elnre^  exacpi 
that  of  alum  and  copperas,  without  the  consent  in  writing  of  ftiee- 
fourths  of  the  stockholders,  holding  three-fourtibs  of  tiie  shares^'  {h} 

On  the  6th  of  August,  1822,  Jiddieon  Ridouiy  Jooeph  Jubme^ 
and  the  other  complainants  in  this  cause,  the  persons  bcneieiafif 
entitled  to  the  property  under  the  deed  of  trust  ftom  John  OHoonj 
filed  a  bill  in  this  court  against  The  Cape  Sable  Oompanjf^  Chtarks 
Carroll  J  Richard  Caton^  Alexander  MUehell  and  WiUiankMcMedimf 
for  an  account  of  the  profits  of  the  company,  and  for  the  payment 
of  what  might  appear  due  to  them.  This  bill  and  the  cdiibitB  filed 
therewith  are  parts  of  the  present  bill.  To  that  bill  no  answer  has 
yet  been  made. 

On  the  29th  of  November,  1822,  Richard  Cstefi,  one  of  the 
defendants  to  the  first  bill,  and  called  on  by  it  to  give  an  aeeeont 
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#f  the'ttete  of  the  ooaeemf  in  lieu  of  fiicmshiAg  tliat  aocouot, 
wrote  to  a  praotisiiig  attoraey  of  Anne  AnuHlel  county,  as  follows; 
*I  hereby  authorize  ^lufonder  ConUe  Magrudiry  Esq.  to  appear  to 
n  snit  to  be  docketed  in  Anne  Arundel  County  Court,  in  the  naqie 
q{  Robert  and  John  Oliver  on  the  within  J\rar.  and  to  confess  judg- 
ment thereon.  Baltimore*  29th  Nov'r,  1822.  Richard  Caton^ 
Pves'd't  of  the  A.  &  Copp's  Co.  of  Cape  Sable.'  In  virtue  of 
this  authority,  the  following  note  was  made.  ^Enter  my  appear* 
aBce  for  def't  and  a  jud|;ment  as  above*  A.  C.  Magrwkr^  for 
deft.'  In  virtue  of  this  authority,  on  the  9th  December,  1822, 
at  the  adjourned  October  term,  a  suit  was  docketed  as  ibllovrs : 
^Robert  OUutr  and  John  Oliver  vs.  The  Cape  SobU  Company. 
Case  Jfaar.  Docketed  by  consent.  Errors  released.  Judgment 
fox  $30,000  cur't  money,  damages  and  coats.  To  be  released  on 
payment  of.  $17,000,  cur.  money,  with  interest  thereon  irom  the 
3(kh  day  of  February,  1822,  and  costs.'  No  account  was  filed  in 
the  cause ;  and  aU  the  authority  for  the  jugdment  is  as  disclosed. 
Immediately  on  obtaining  a  judgment,  a  jf£en  facias  issued ;  and 
the  whole  property  of  the  company,  real  and  personal,  is  taken  in 
execution ;  and  on  the  14th  of  the  same  December  advertised  by 
the  sheriff  to  be  sold  on  the  6th  of  January  then  ensuing,  for  cash. 

On  the  4th  of  January,  two  days  previous  to  the  time  fixed  on 
for  the  sale,  the  present  bill  was  filed,  wl^ch  states  the  facts  here 
related;  and  that  no  notice  of  the  demand  was  given  to  your  ora- 
tors who  represent  the  interest  of  John  Gibson,  who  was  entitled 
to  one-third  of  the  stock  of  the  company;  no  opportunity  was 
offered  them  of  contesting  it ;  but  in  pursuance  of  an  arrangement 
enured  into  between  Colon  and  the  plaintiffs,  the  proceedings 
mentioned  took  place*  That  at  the  time  the  judgment  was  given, 
with  such  eager  precipitation,  the  manufactories  were  carried  on  by 
the  company,  yielded  such  great  profits,  that  the  debt,  if  really  due, 
would  have  been  satisfied,  if  the  usual  course,  which  precedes  the 
obtension  of  judgments,  had  been  pursued.  The  bill  also  states, 
that  CatoUf  combii^ing  and  confederating  with  Robert  and  John 
Oliver  to  injure  and  defraud,  and  with  a  view  of  placing  beyond 
their  reach  the  property  caused  the  judgment  and  proceedings. 

To  this  bill,  as  well  as  the  first,  Richard  Caton^  against  whom 
ench  serious  charges  have  been  made,  has  not  answered. 

Robert  and  John  Oliperj  in  their  answer,  admitting  the  judgr 
ment,  deny  that  in  entering  the  said  judgment  there  was  any  illegal 
confederation  or  firaud  on  the  part  of  those  respondents,  or  as  far 
77  V.3 
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as  they  kaowi  on  tlie  part  of  any  oiker  pemon ;  00  far  fioB  it,  Hiaj 
positively  aver,  that  the  -whole  amoaat  for  trhieh  the  jadgateat 
was  entered  was,  at  the  time  of  entering  the  same,  and  still  is  jivtly 
and  fairiy  due.  The  answer  states,  ^t  at  the  instance  of  Rkhm'd 
Catouj  he  being  legally  constituted  presideat,  they  loaned  to  the 
companyi  at  different  times,  several  sums  of  motiey,  amounting  in 
the  whole  to  the  sum  of  $17,000,  on  the  20th  February,  1889, 
under  an  engagement  entered  into  by  Catan  with  them,  he  being 
fnlly  authorised  to  make  such  engagements,  that  tiie  said  company 
would  render  them  secure  by  giving  them  a  judgment  against  the 
company.  That  the  pecuniary  embarrassments  of  the  company, 
at  the  time  when  the  advancements  were  made,  were  sueb,  bat  for 
them,  an  entire  stop  must  have  been  pat  to  their  proceedings,  to 
die  great  loss  and  injury  of  all  concerned*  The  only  likely  way  to 
better  their  condition  was  to  procure  loans  on  the  faith  of  the  pro- 
perty;  that  ihey  authorized  their  president  to  enter  into  sii<A  loans, 
and  to  pledge,  if  necessary,  the  funds  of  the  company ;  that  the 
loans  never  would  have  been  made  if  such  security  had  not  been 
obtained ;  or  some  other  good  and  sufficient  indemnity ;  withoat 
the  loans  the  company  must  have  come  to  a  stop. 

Several  questions  present  themselves,  arising  from  the  foots  di»- 
closed  by  the  bill  and  answer.  First  Admitting  that  the  whole 
sum  of  money  was  loaned,  conkl  die  defendants  Boieri  and  Jokm 
Oliver  have  supported  an  action  of  assumpsit  at  law,  and  obtained 
a  judgment,  if  the  claim  had  been  contested,  and  the  opinbn  of 
the  court  taken  thereon  ?  Second.  If  it  was  competent  for  the 
defendants  Boheri  and  John  Oliver  to  have  sustained  a  snit  on  an 
aetion  commenced  and  oondacted  in  the  usual  manner,  is  the 
authority,  that  was  given  by  Richard  Oaton  such  as  to  autheriae 
the  enterbg  of  the  present  judgment?  Third.  Ought  the  in- 
junction to  be  dissolved  without  the  answer  of  CUaa,  supposing 
the  opinion  in  the  two  preceding  points  to  be  favourable  to  the 
defendants  ? 

In  forming  an  opinion  in  this  cause  I  deem  it  nnnecessary  to 
Teview  the  various  decisions,  how  far  a  corporate  body  ctti  con- 
tract ;  except  under  the  corporate  seal.  That  subject  was  fiiDy 
and  maturely  considered  in  the  case  of  The  Bmk  of  Cobemiia 
ogoinit  Pattersonj  and  is  ably  treated  in  the  opbion  of  Ate  Sapreme 
Court  of  the  United  States,  as  delivered  by  Judge  Sto&t.  (c)    It 


(c)  7  Cna.  S99. 
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wm  ilsD  undtf  tfaq  ooa8i4eralion  of  the  O^urt  of  Appeals  of  tkis 
itato  in  the  cas^  of  iTemiMlly  v.  The  BatHmcn  Iniwrant$  Com*- 
pmf.  (i)  Widi  the  conchiBiott  drawn  by  the  Sopreme  Court  of 
the  United  States,  in  deliverbg  their  opinion  of  the  extent  te 
vhioh  corporate  bodies  are  bound  by  contracts  not  under  the  cor- 
porate seal,  I  concur,  as  weU  as  with  the  position  taken  by  the 
Court  of  Appeals  of  tUA  state. 

In  the  first  case,  after  teTiewing  the  authorities  the  conclusion 
^e  court  airitea  at  is,  4t  would  seem  to  be  a  sound  rule  €j{  law, 
that,  wheneyer  a  corporation  is  acting  within  the  scope  of  the 
legitimate  purposes  of  ka  inatttution,  all  parol  contracts,  made  by 
its  anthofiaed  agents,  are  express  promises  of  the  corporation} 
and  all  'duties  imposed  on  them  by  law,  and  all  bendts  eonfenred 
at  their  request  raise  implied  pramises,  for  the  enfbrcefikent  of 
which  an  action  may  well  lici^  In  the  opinion  of  the  Court  of 
Appeals  it  is  lafd  down ;  <the  position  is  not  to  be  controverted 
that,  generally,  a  corporate  body  caimot  act,  but  by  its  seal ;  but 
this  position  cannot  be  extended  so  lar  as  to  prevent  their  KabiU^ 
irom  the  nature  of  the  inakitution ;  or  for  acts  done  necessarily  and 
incidentally  arising  from  an  authority  delegated  by  sueh  body  to 
their  agent  legally  appointed*' 

In  the  case  before  tfie  Supreme  Court  of  the  United  States,  the 
plaintiff's  claim  arose  for  woik  done  on  the  banking-house  itself, 
in  virtue  of  an  engagement  m«de  by  the  plaintiff  with  an  acknow* 
ledged  duly  authorised  oommittee  of  the  oorporation.  The  work 
done  was  necessary  for  carrying  on  the  afiirs  of  the  body  politic ; 
and  the  work  hanring  been  done,  the  demand  of  the  plaintiff  against 
the  Bank,  thus  founded,  was  sustained.  The  cause  before  the 
Supresae  Court  of  Maryland,  was  to  recover  money  received  by  Out 
agent  of  the  corporation,  in  the  ordinary  and  usual  course  of  his 
agency;  widch  money  was  adjudged  to  be  due  to  the  plaintift 
The  agent  was  duly  auftorixed,  and  acting  in  the  ordinary  course 
of  his  business.  How  d^erent  are  these  causes  from  the  one  now 
under  consideration ! 

At  the  time  when  the  judgment  in  this  case  was  entered  ttie  bill 
alleges,  that  the  manufactories  were  carried  on  by  the  company 
yielding  such  great  profits,  that  the  debt  of  Robert  and  John  (Hfherj 
supposing  it  to  be  really  due,  must  have  been  satisfied  before  the 
time  would  have  arrived  for  rendering  judgm^t  in  tiie  reguler 

(40  a  H.  ic  J.  ear. 
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Course  of  hw.  To  thiff  allegdtit^n  in  the  V&l  no  answer  is  gifen 
by  the  defendants ;  their  answer  is  silent  on  the  tnibjeet.  In  the 
answer  of  the  defendants  it  is  stated,  that  on  the  20th  of  Febmaty, 
1832,  seventeen  thousand  dollars  were  doe  on  aeeovnt  of  leuis  to 
the  company  at  different  periods.  When  the  loans  commenced, 
and  the  amount  of  each,  as  well  as  the  time  of  each  adiranoe,  it 
not  disclosed,  either  by  the  answer,  or  by  any  other  part  of  the 
transaction.  At  the  time  when  they  begun  flie  situation  of  the 
company  was  so  deplorable,  that  but  for  them,  the  answer  alleges, 
an  entire  stop  must  hare  been  put  to  the  pn>ceeding8,  to  the  great 
loss  and  injury  of  all  concerned.  Yet  take  the  answer  and  biB  to* 
gether,  when  the  situation  of  the  company  was  ao  flonriAiag  at 
to  enable  it,  in  the  short  space  of  time  a  suit  woidd  bara  oeeapied, 
to  discharge  a  debt  of  $17,000,  an  immediate  and  initantaaeont 
determination  is  to  put  a  stop  to  the  woite ;  at  leaat  ao  ftr  aa  the 
interests  of  the  complainants  in  them  extended. 

Admitting  the  facts  to  be  as  set  forth  in  the  answer,  that  the 
stockholders,  at  a  time  of  embarrassment  and  diffionlty,  aathorisacf 
CMon  to  borrow  money  to  carry  oa  the  works ;  can  it  follow,  froaa 
that  authority,  that  he  bad  a  right  to  such  an  extent  to  bring  on 
ruin  and  destruction?  In  obtaining  those  loans,  was  Rkhard 
Ckdcn  acting,  to  use  the  language  of  the  Supreme  Court  of  the 
United  States,  within  the  scope  of  the  legitimate  purposea  of  the 
institution'?  If  he  was,  then  the  parol  contract  made  by  him  must 
amount  to  an  express  promise  of  the  corporation,  and  lay  afeonda- 
tion  for  an  action.  But  although  he  waa  the  agant,  if  he  went  be* 
yoiid  the  scope  of  his  authority,  although  a  loas  ttaj  be  aostained 
by  those  who  confided  in  him,  his  engagemenfta  are  not,  either  ear- 
prasB  or  impUed  prouusea  on  the  part  of  the  corporation,  aad  tbqr 
present  no  foundation  for  maintaining  an  aotioa.  But,  it  ia  aot 
my  province  to  decide  the  question  of  law,  whether  the  ^aintilb 
could  have  obtained  judgment  at  law,  if  the  claim  had  been 
reaiated,  and  the  attention  of  the  court  caQed  to  the  aubjaet.  1, 
therefore,  proceed  to  the  second  question. 

Is  the  authority  giren  such  as  to  justify  the  entering  of  the 
judgment  ? 

In  examining  this  point,  I  have  to  disclaim  all  authority  to  inter- 
fore  with  the  judgments  of  a  court  of  law;  eoEoept  on  eqataUe 
principles ;  where  the  court  directs  a  judgment,  it  ia  not  my  pio* 
▼iaca  to  say  they  were  conract,  or  that  they  enad.  The  case  un- 
der consideration  is  not  of  that  chaiaeter.    An  authority  to  appear 
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to  ft'  foit  against  a  coipieiatiDo  can  ooJj  be  cfmuvunicaled,  by  tbe 
corporate  seal)  la  a  propoaitioii  not  to  be  controveitod*  Tba 
andiority  under  which  the  appearance  is  eolered  need  not  be  loade 
a  part  of  the  recocd  to  sustain  the  judgment.  In  favour  of  the 
judgmeBt,  tbe  court  will  pr esome  the  authority  to  appear  was  com- 
plete. These  piinciples  are  recognized  by  the  Court  of  Appeals 
in  the  case  of  MJieeken  v.  I7u  Maf/ofy  ^c.  of  Baitimore.  («) 
But  the  eourl  cannot  presume,  against  the  iact ;  and,  if  the  autho- 
lily  given  did  not  justify  the  appearance  and  judgment^  the  judg* 
ment  cannot  be  sustained.  If  the  process,  of  the  court  of  law  to 
enforce  the  payment  of  such  a  judgment^  cannot  be  restrained  by 
thb  tribunal,  the  party  is  remediless.  For,  if  the  property  taken 
in  vixttte  of  en  execntion  founded  on  such  a  judgment  is  sold ; 
eseeptit  was  purchased  by  the  plaintiff  in  the  cause,  the  right  of 
the  defendant  to  the  property  is  gone  by  the  sale,  notwithstanding 
the  judgment  should  be  reyersed* 

There  are  two  otijections  to  the  judgment  under  coosideratinny 
each  of  which  appeajp^fatal.  Firsty  the  authority  under  which  the  ^^ 
affvpearance  was  entered  does  ap^pear,  and  tbe  corporate  seal  is.  not 
annexed.  S$cmdy  Bichard  Caton  describes  himself,  net  as  tbe 
president  of  The  Cape  SebU  Ctrnpany^  the  corporate  name,  but 
as  ^Presd't  of  the  A.  and  Copp's  Ck>.  of  Cape  SaUe,'  a  name,  not 
only  in  words,  bat  in  substance,  essentially  dijSerent.  By  the  act 
of  incorporation,  the  company,  with  the  consent  of  three-fourths 
of  the  stockholders  bidding  threc'^fourths  of  the  shares,  may  en- 
gage in  other  manufactures  besides  alum  and  copperas. 

To  reour  again  to  the  merits  of  tbe  case.  The  money,  the 
answers  allege,  was  loaned  in  consequence  of  Catenas  pledging,  or 
agreeing  to  ^edge  the  funds.  The  answers  state  he  was  duly 
anihorized.  But  how  he  was  authorised;  in  what  manner  the 
authority  was  given^  is  not  communicated. 

But,  it  has  been  contended  in  the  argument  on  behalf  of  the 
defendants,  that  as  it  is  stated  by  the  answer,  that  CkUim  was  autho* 
rized,  that,  that  is  sufficient.  If,  as  it  was  said,  it  was  necessary 
for  three-fourths  of  the  stockholders  holding  three-fourths  of  the 
shares  to  communicate  the  authority,  then,  as  he  could  not  have 
been  authorised  without  such  consent,  their  consent  was  given ; 
therefore,  the  answer,  in  effect,  declares  such  consent  was  obtained. 
If  the  authority  could  be  giren,  with  the  consent  of  less  than 


(e)  2  H.  &  Q.  41. 
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tlifee*foiiffdi8, 1lN»y  in  stetmg  tke  avdioffitjr  was  givu,  tfi«  aaswer, 
itt  subataace,  dots  not  imd^rtike  to  aUege,  that  the  coDsent  of  At 
three-fourths  was  obtained.  That  is,  in  other  words,  the  dcfet»> 
dants  woQld  not^  or  eettld  not  state  bow  4he  authority  was  ^ven. 

The  act  of  incorporation  is  ex^icit,  that  the  property  ahdl  not 
be  mortgaged  or  sold  withoat  the  assent  of  three-fearths  of  tka 
atockholders  holding  three«-iburths  of  the  stock.  The  eomplain* 
ants  assert)  they  did  not  consent,  aad  Aey  represent  sa  interest 
kmger  than  one-4barth«  The  defendsnts,  in  their  answer,  do  iwt 
assert,  that  they,  the  complainants,  ever  did  assent ;  or  that  tbsy 
had  any  knowledge  of  the  transactions  between  Aen  and  CUa% 
who  undertook  to  pledge  the-  funds ;  an  undertaking  beyond  his 
power;  and,  which  the  defendants  wouU  havae  discovtoed,  had 
they  examined  die  charter.  They  were  bound,  in  vegsid  to  their 
own  interests,  to  have  examined  it,  and  having  done  so,  and  pes- 
ceived  die  guarded  manner  in  which  tile  affiiiis  of  the  eoiporation 
were  to  be  conducted,  and  the  reatrietions  imposed  against  eellbig 
or  pledging,  before  they  advanced  their  money  to  Ckkm^  Aey 
should  have  seen  tiie  authority  and^  which  tiiey  acted.  It  wan 
useless  in  the  extreme  to  g^rd  against  mortgages  and  sales,  if  tte 
president  of  the  corporation,  at  his  will  and  pleasure,  had  power 
to  go  into  a  court  of  justice  and  confess  judgment  to  any  amount 
The  judgments  themsdves  bound  the  property ;  and  a  sale  might 
be  eflected  under  a  ^fim  fadas  issued  thereon,  and  of  oooiae  m 
mor^;age  or  pledge,  and  consequent  sale  obtained. 

On  the  part  of  the  deimdants  it  is  said  the  want  of  an  answer 
by  Chfofi  should  not  aftct  their  intenssts ;  the  complainnte,  and 
not  them,  should  compel  him  to  answer.  What  cftct  CUtm^s 
answer  may  have,  it  is  impossible  to  say;  nor  mast  the  complain* 
ants,  from  this  time  forward,  cease  to  use  the  necessary  praoeas  ef 
the  court  to  compel  an  answer;  should  unneoesflniy  dehj  tadbe 
place,  an  order,  perhaps,  different  from  tive  one  about  to  be  passed, 
may  be  made.  On  the  whole  the  injunction  is  continued  nnt3 
final  hearing  or  fiirther  order. 


Robert  and  John  OHuer^  by  their  petition,  stated,  that  the  in- 
junction had  been  issued  without  requiring  the  plaintiffs  to  give 
bond  to  abide  the  final  decision  on  the  bill,  which  ought  to  have 
been  required  before  the  injunetioii  issued.  They  therefore  prayed, 
that  these  plaintiffs  might  be  ordered  to  give  bond  by  an  appointed 
time^  or  that  the  injunction  be  dissolved,  &c.    Whereupon  it  was. 
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OB  tht  lOh  of  Deoember)  1888,  Oriini^  dial  the  pliiitifis  give 
bond  as  prayed,  or  abew  cause  on  the  l&k  of  January  then  next( 
JPfiamdedf  that  notice  be  given,  &c. 

lA  Maijfj  1824. — Johnson,  ChoMtlhr. — On  the  21st  of  April 
last,  after  an  attentire  examination  of  the  arguments  fro  and  con, 
on  the  motion  to  dissolve  the  injunction,  which  had  been  issued  in 
this  cause,  and  after  a  minute  and  particular  scrutiny,  and  the  best 
leflections  I  could  bestow  on  the  subject,  the  injunction  was  con- 
tinued, for  the  reasons  then  given  in  detail.  At  the  last  term,  and 
when  the  case  stood  in  the  same  situation  as  at  the  former  argu- 
ment, my  attention  has  again  been  called  to  the  subject,  and  the 
cnuse  elaborately  argued,  relying  on  the  part  of  the  defendants, 
that  the  injunction  ought  not  to  have  issued  without  bond  and  se- 
curity ;  and  that  it  should  be  dissolved,  unless  such  bond  should 
he  given  by  a  presoribed  day* 

On  the  part  of  the  conkplainants  it  was  insisted,  that,  supposing 
a  bond  to  have  been  necessary,  yet  as  the  injunction  was  obtained 
without  one,  that  the  irregularity  of  issuing  it  was  waived  by  the 
answer.  I  have  again  considered  the  case  and  see  no  reason  to 
retract  from  the  opinion  pronounced  on  the  former  occasion ;  nor 
can  I  discover  any  error  in  granting  the  injunction  without  bond; 
if,  in  any  case  a  bond  should  be  dispensed  with,  this  is  one ;  and 
the  decisions  of  my  predecessors  in  office  fully  wananted  the  issu- 
ing c^  this  injunction.  The  time,  the  manner,  the  effect,  and  the 
immediate  ruinous  consequences  from  the  hasfy  and  unwarranted 
judgment  demanded  the  immediate  interposition  of  this  court; 
nnd,  unless  compelled  tx>  demand  an  injunction  bond,  it  should  be 
dispensed  vrith. 

In  the  case  of  Rimpsen  r.  Edeliny  (/)  no  bond  was  given  to 
proaeoute  the  injunction  that  issued.  In  that  case,  an  execution 
was  laid  on  a  piece  of  land,  that  the  complainant  had  purchased 
and  obtained  a  bond  for  the  conveyance  of,  prior  to  the  rendition 
of  the  judgment.    Also  in  the  case  of  Stewart  v,  Yaiesy  (g)  an 


(/)  2  H.  &  J.  64. 

(g)  Stswaet  v.  Tates.— Thi8  bill  was  filed,  on  the  2ad  of  October,  IStt,  by 
William  Stewart  against  John  Yates,  Thomas  Armatt,  William  Brogden,  Lewis 
Duvall,  John  N.  Watkins,  and  The  President,  Directors  and  Company  of  The 
Farmers'  Bank  of  Mainland.  The  bill  states,  that  some  time  prerioiis  to  the  2Sd 
of  March,  17S7,a  purchase  was  made  of  Allen  Quynn  by  Joseph  Watkins,  of  a  bract 
of  land  which  was  conveyed  to  him  accordingly,  with  an  agreement,  that  Watkins 
shoald  afterwards  convey  to  the  plaintiff  a  certain  portion  of  it  containing  about 
sixty-three  acres,  which  had  been  previoasly  set  apart  for  him ;  and  which  he 
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irijanetion  i^ued,  wttiioat  bond,  to  preroit  land  fiom  being  nM 
under  an  execution,  founded  on  a  judgment  against  the  legal 


paid  for  shortly  thereafter ;  that  a  deed  for  the  same  was  soon  after  prepared,  bat 
not  executed  by  Watkins,  owing  to  his  negligence,  until  the  5th  of  March,  1812; 
although  the  plaintiff*  had, many  years  before,  paid  the  purchase  money;  and  had, 
at  that  time,  been  in  actual  possession  of  the  land  fourteen  or  fifteen  years.  That 
about  the  month  of  February,  1804,  the  plaintiff  purchased  of  Watkins  ninety  acres 
more  of  the  same  tract  of  land,  and  also  a  small  parcel  of  another  tract,  for  wkicfi 
the  plaintiff  agreed  to  pay  five  hundred  pounds ;  the  whole  of  which  had  been  long 
aince  paid;  but  for  which  land  he  had  not  obtained  a  deed  until  the  5th  of  Marchi 
1812 ;  although  he  had  had  possession  thereof,  under  the  contract,  seven  or  eight  years. 
That  after  the  plaintiff  had  purchased  the  last  parcel  of  said  land,  received  the  poeses- 
afon  and  paid  the  purchase  money,  two  several  judgments  were  recovered  by  the  4e* 
fendflnt  Yates  for  the  use  of  the  defendant  Armatt  against  the  said  Joseph  Watkins ; 
which  judgments  appear  to  have  been  assigned  to  the  defendant  Duvall,  by  him  to 
the  defendant  John  N.  Watkins,  and  by  him  to  the  defendant  the  Bank.  That  upon 
the  other  judgment  obtained  in  October,  1S02,  by  the  state  for  (he  use  of  the  defeB- 
dant  Brogdeo,  considerable  payments  had  been  made,  which  had  not  been  credited. 
And  that  executions  had  been  issued  upon  those  judgments,  and  laid  upon  the  lands 
so  purchased  by  the  plaintiff.  Whereupon  this  bill  prayed  for  an  injunction  to  stay 
Airther  proceedings  on  the  said  executions  so  far  as  related  to  the  said  lands ;  utd 
for  general  relief,  &c. 

2Zd  October,  1817. — Eiltt,  Chancellor, — The  bill  is  not  sworn  to,  and  there  is  no 
bond.  These  defects  might  be  supplied ;  but,  on  penising  the  bill,  I  am  not  satisfied, 
that  an  injunction  ought  to  be  issued.  It  does  not  appear  that  the  complunant  has 
any  interest  in  the  lands  against  that  of  creditors;  or  that  it  to  competent  for  him  t» 
enquire  into  the  sum  due.  If,  on  the  bill  being  sworn  to  and  bond  ezecated«  tho 
counsel  should  file  any  observations  in  wilting  they  will  be  considered. 


Immediately  after  which  the  bill  was  swora  to ;  and  the  plaintiff's  solicitor,  in  bis 
remarks  filed  as  suggested,  referred  to  and  relied  upon  the  case  of  Hampaen  o.  Ede. 
lin,  %H.^J.6A,in  which  no  bond  wis  required;  ud  h»  obaenred*  that  this  wis 
not  an  application  by  s  defendant  at  law  to  stay  proceedings  on  a  jodgmeat  against 
him;  but  to  prevent  a  sale  of  particular  land,  because  it  did  not  belong  to  the  defen- 
dant at  law.    Upon  which  the  bill  was  again  submitted. 

2MA  OdoUr,  1817.— Kiltt,  CSIoncvOor.— Since  the  order  of  the  22d  iMtukt»  it- 
iMwks  in  writing  have  been  made  by  the  counsel  for  the  complainant,  and  the  caas 
of  Hampsen  v.  Edelin  in  this  court  has  been  referred  to.  No  t)ond  appears  to  have 
been  required  in  that  case.  Whereupon  is  is  Ordered,  that  $ubp<ena  and  ii^unction 
issue  as  prayed. 

It  is  to  be  observed,  however,  that  one  of  the  judgments  exhibited  was  obtained 
in  1802,  before  the  last  purchase  of  the  land;  but  supposing  the  complainant  to  have 
an  equitable  interest  therein,  the  other  circumstances,  stated  in  the  bill,  may  be 
sufficient  grounds  for  the  injunction,  which  can  be  further  considered  at  the  hearing 
of  a  motion  for  dissolution. 


Csoss  V.  MuLLiKiN.— This  bill  was  filed  on  the  2d  of  April,  1824,  by  Thomas 
Cross  against  Benjamin  H.  Mullikln,  William  Gwynn  of  John,  William  Wilkins* 
Joseph  Wilkins,  and  George  Howard.  The  bill,  after  setting  forth  the  facts  and  cir- 
Cttflutaoces  as  stated  ia  ths  following  opinion  of  the  Chancellor^  pnyed  for  special 
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b4>ldec  of  the  tBtate.    In  tbose  cases,  as  insisted  on  by  the  defen- 
dant's counsel  in  this  case,  the  injunctions  were  obtained  by  him 


and  general  relief;  and  for  an  injunction  to  stay  all  further  proceedings  on  the  said 
judgment  and  execafion,  and  also  commanding  tbe  said  MulUkln  and  Owynn  not  to 
receive  the  amount  of  the  said  judgment  until  the  further  order  of  the  court. 

To  this  bill  was  subjoined  an  affidavit,  made  by  the  plaintiff  before  a  justice  of 
the  peace,  of  the  truth  of  the  iacts  therein  set  forth  in  the  usual  form.  Upon  which 
the  bill  waa  submitted  to  the  Chancellor. 

2djSprU,  1824. — Johnson,  CkanceUar, — ^Benjamin  H.  Mollikin  having  endorsed 
the  notes  of  George  Howard,  as  well  as  notes  of  Howard  and  Beatty,  bis  deceased 
partner,  to  a  considerable  amount,  to  indemnify  him,  on  the  25th  of  September,  1S17, 
Howard  gave  Multikin  a  mortgage  on  a  tract  of  land  called  Joseph's  Gill,  tbe  con- 
veyance to  be  avoided  on  the  notes,  he  had  or  should  endorse,  being  taken  up  by 
Howard,  or  on  bis  paying  to  MuUiklo  whatever  sum  he  might  have  to  pay*  in  con- 
sequence of  his  indemnity.  The  notes  were  not  returned  by  the  principal  debtors, 
and  MuUikin  had  to  pay  a  very  considerable  sum  of  money. 

William  Wilkins  &  Co.  became  the  endorsers  of  the  notes  of  MuUikin  to  a  large 
amount;  to  indemnify  them,  MuUikin  conveyed  the  property,  the  title  to  which  he 
bad  acquired  by  the  mortgage  from  Howard,  subject  to  be  defeated  on  MulUkin*9 
notes,  that  were  or  should  be  endorsed  by  Wilkins  &.  Co.,  being  taken  up  by  MuUi- 
kin, or  on  bis  paying  to  Wilkins  &  Co.  tbe  amount  they  should  have  paid  in  con- 
sequence of  their  endorsements.  The  sum  of  nine  thousand  dollars  appears  to  have 
been  paid  by  them,  thereby  making  them  the  creditors  of  Mulliitin  to  that  extent, 
the  payment  whereof  was  secured  by  the  conveyance  to  them  of  tlie  mortgage  from 
Howard  to  MuUikin. 

Some  time  after  these  transfers,  and  long  after  they  had  been  duly  recorded,  Mul- 
likin  obtained  a  judgment,  in  Anne  Arundel  County  Court,  against  Howard  for 
$21,786.  The  judgment  waa  entered  on  the  28th  of  October,  1823.  Previous  to 
tbe  rendition  of  the  judgment,  Howard  obtained  tbe  benefit  of  the  insolvent  laws  of 
this  state ;  and  tbe  judgment  appears  to  be  subject  to  the  legal  effect  of  tbe  dis- 
ehaige.  On  tbe  16tb  of  April,  1823,  Wilkins  8c  Co.,  in  consideratioa  of  |^1<HOOO, 
conveyed  all  their  interest  in  the  mortgaged  premises  to  Thomas  Cross,  the  com- 
plainant, which  conveyance  was  recorded  on  the  21st  of  the  same  month.  Subse- 
quently to  the  rendition  of  the  judgment,  it  was  entered  on  the  docket  of  tbe  court 
in  which  it  was  obtained,  for  the  use  of  William  Owynu  of  John,  one  of  the 
defendants. 

George  Howard,  by  deeds  executed  and  recorded,  has  conveyed  to  the  complain- 
ant the  personal  property  Howard  acquired  since  his  discharge  under  the  insolvent 
law.  Subsequently  to  all  the  transfers  a  fieri  Jhcioi  issued  on  tbe  judgment,  which 
haa  been  laid  on  tbe  mortgaged  premiaes,  aa  well  as  on  the  personal  property;  and 
an  application  is  made  for  an  injunction  to  prevent  the  sale  of  tbe  sheriff.  No  bond 
is  filed  for  the  prosecution  of  the  injunction. 

The  first  question  which  presents  itself,  is.  has  tbe  complainant  presented  an 
equitable  foundation  for  the  interposition  of  this  court?  Second,  if  he  has,  can  it  be 
obtained  without  an  injunction  bond  ? 

It  appears  by  an  exception  taken  to  the  opinion  of  the  court,  on  the  trial  of  the 
cause  of  MuUikin  v,  Howard,  that  the  claim  by  MuUikin  on  Howard  was  not  merged 
by  tbe  mortgage  given  by  the  latter  to  the  former ;  but  existed  independent  of  the 
mortgage,  and  the  right  to  recover  by  a  judgment  at  law  remained  in  Mullikin,  no 
matter  to  whom  he  transferred  the  mortgaged  premises.  No  doubt,  if  I  may  be  per- 
mitted to  express  a  legal  opinion,  in  this,  the  court  was  perfectly  correct ;  otherwise, 
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who  was  no  fmrty  to  the  soits  at  law,  and  oaly  went  to  proleei 
particular  prop^ty  from  the  executions. 


itt  tiM  event  of  tiiat  property  proTing  defieieikt,  no  reilreM  oooM'  be  had  to 
the  deficiency  if  Howard  wee  ever  able  to  meet  it.  To  aaj  the  mortgage 
the  claim  at  law  would,  in  effect,  be  determiniog  the  mortgage  itself  a  oallity ;  foi^ 
when  it  was  given  no  claim  existed  ;  the  object  of  the  deed  was  to  secare  the  pay- 
ment to  MuIIilcin  of  whatever  sum  he  might  pay,  not  that  he  had  paid;  it  was  en- 
tirely prospective.  But  although  the  legal  right  remained  in  Multikin  to  oMnin  ii 
judgment  for  the  money  paid  by  him,  it  will  not  follow,  that  be  co«ld  aol  part  with 
his  right  to  receive  the  money  when  the  judgment  was  obtained. 

All  that  Mullikin  could  do  was  to  transfer  the  property,  mortgaged  to  him  by 
Howard,  subject  as  between  him,  his  assignee  and  Howard,  to  the  pitwieo  of 
Howard's  deed.  But,  as  between  MnUikin  and  his  essignees  WiHdnn  h.  Co.«  eolject 
to  the  proviso  contained  in  his,  MuUikin's,  deed  to  them.  Of  course,  all  the  inte- 
rest Wilkins  8c  Co.  obtained  to  secure  their  debt  was  the  extent  of  Mullikin's  claim 
on  Howard ;  if  that  were  less  than  was  due  to  Wilkins  &  Co.,  they  would  have  k> 
rseort  to  other  funds ;  if  none,  must  have  tMcne  the  loss.  If  their  €laim»  as  sppean  to 
l>e  the  case,  were  less  than  the  debt  due  from  Howard*  and  the  mortgaged  pfomiam 
were  adequate,  then  the  balance  would  have  belonged  to,  and  was  eubject  to  Mulli- 
kin's disposal.  But,  as  he  had  transferred  to  Wilkins  Si  Co.  the  claim  he  bad  on 
Howard,  to  the  extent  of  the  claim  on  him,  it  was  not  in  bfe  power,  eqoitaUy,  to 
transfer  the  whole  claim  to  another  person. 

Wilkins  &  Co.  appear  to  have  absolutely  conveyed  to  the  complainant  all  their  in- 
terest; and  yet  his  own  property,  in  the  possession  of  Howard,  has  been  taken  in 
execution  to  be  sold  to  raise  money  to  be  paid  to  William  Gwynn .  If  Howard  himself 
was  able  and  willing  to  pay  to  Mullikin  or  Gwynn  the  whole  amount  of  the  jodg- 
ment,  on  an  application  to  this  court,  he  would  be  prevented,  and  only  penaaitted  to  pay 
the  balance  afler  discharging  the  debt  that  was  due  to  Wilkins  &  Co.,  or  he  wouM 
be  directed  to  bring  it  into  this  court,  when  a  similar  distribution  would  be  made. 

In  respect  to  the  bond.  This  cause  cannot  be  distinguHhed  from  that  of  Stewait 
0.  fatos,  (Mis  619,)  detormined  by  my  predeeesaor,  fomided  on  «  piior  decision. 
There  an  injunction  issued  to  prevent  property  from  being  sold  under  %,Jknfatim 
issued  on  a  judgment  obtained  against  a  third  person  who  held  the  legal  estate  in 
the  property  intended  to  be  sold,  tlie  equitable  title  being  in  the  complainant  Hem 
m  attempt  is  made  against  the  consent  of  hioa  who  has  a  right  to  the  wImIo  aaoBsy 
to  be  raised,  supposing  it  not  to  extend  to  the  debt  that  was  due  to  Wilkins  It  Qs^ 
to  sell  his  own  property.  If  the  complainant  has  not  the  legal  control  of  the  judg- 
ment,  he  has  an  equitable,  to  the  extent  mentioned,  supposing  the  transfers  to 
him,  that  are  exhibited  with  the  bill  to  be  6ona  fldt;  and,  prima  fack  they  are  so 
considered ;  and  therefore  the  inganetion  pnyed  for  oaght  to  issue ;  and  the 
is  directed  to  issue  it  as  prayed. 


After  which  the  defendant  Mullikin  filed  his  answer,  and  moved  to  dissolve  the 
injunction.  Upon  consideratton  of  which,  on  the  first  of  January,  1916,  the  iiyuBe- 
tion  was  continued.  After  which  the  defendant  Gwynn  put  in  has  answer,  end 
thereon  moved  to  dissolve ;  but  upon  consideration  thereof,  the  injunction  was,  on 
the  80th  of  March,  1825,  continued.  After  which  the  other  defendants  bavin|[r 
answered,  the  motion  to  dissolve  was  again  renewed ;  but  on  this  ^ird  consMem- 
tton,  upon  the  answers  of  all  the  defendnnto,  the  idjonetton  was,  on  the  M  of 
November,  1825,  again  continued.  After  which  a  commission  was  issued*  and  tes- 
timony taken.  And  at  the  final  hearing  on  the  24tfa  of  July,  182S»  the  injunetiso 
was  dissolved,  and  the  hill  dismissed  with  costs. 
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It  !•  very  fame,  flitt  those  injunctioiiB  were  intended  to  free  par* 
ticnlar  property  from  the  exeontiona;  and  the  reasons  are  assigned 
in  the  bills  why  such  property  should  not  be  liable  to  the  execu- 
tions ;  and  no  one,  for  a  moment,  could  doubt,  but  that  the  same 
grounds  applicable  to  the  whole  property,  real  and  personal,  which 
was  once  completely  owned  by  the  defendant  at  law,  would  be 
protected,  if,  prior  to  the  judgment,  as  applicable  to  the  real,  or 
prior  to  the  fitri  faeUuy  as  applicable  to  the  personal,  he  had 
parted  with  the  same,  so  as  to  yest  the  equitable  interest  in\him, 
or  them,  who  should  claim  the  protection  of  a  court  of  equity. 
The  principle  on  which  those  injunctions  issued  was,  that  the  party 
applying  for  thenv  was  the  equitable  owner  of  the  propeKy  which 
was  attempted  to  be  sold  to  pay  the  debts  of  a  person  who,  before 
the  judgments,  had  bona  fide  parted  with  the  property.  In  those 
eases,  it  was  contended,  that  the  complainants  were  not,  at  law, 
parties ;  but  here,  as  the  complainants  claim  in  virtue  of  their  inte- 
rest in  The  Cape  Sable  Catnpanyj  against  whom  the  judgment  was 
tendered,  they  were  parties  to  that  cause,  and  as  such  were  not 
entitled  to  an  injunction  without  bond. 

It  is  manifest,  from  the  exhibits  filed  with  the  bill,  that  in  point 
of  fact  the  complainants  were  ignorant  of  the  proceedings  on  which 
thejudgsMBt  was  rendered;  and, for  the  reasons  disclosed  in  the 
Ibrmer  opinion,  those  proceedings  did  not  authorize  the  judgment ; 
and  none  would  have  been  obtained,  if  opposed  by  those  persons 
holding  one^third  of  the  stock.  If  it  be  conceded,  that,  techni- 
cally speaking,  at  law,  all  composing  the  company  when  a  suit  is 
ikirly  brought  are  parties  to  that  suit ;  yet,  it  will  not  follow,  that 
a  court  of  equity  is  concluded  by  the  judgment,  or  precluded  from 
sKamining  into  the  real  character  of  the  transaction,  and  applying 
the  equitable  relief  the  party  is  entitled.  If,  in  ordinary  corpora- 
tions, the  whole  body  is  represented  by  the  head ;  yet,  it  is  com- 
petent for  the  Legislature,  in  forming  a  new  body  corporate,  to 
NBtrict  the  powen  of  the  president,  and  he  can  only  move  within 
kis  restrictions ;  and,  if  he  attempts  to  go  beyond  them,  and  widi- 
out  the  power  of  a  court  of  law  to  grant  redress,  it  is  competent 
for  this  tribunal  to  interpose.  When  the  act  of  incorporation 
restricted  the  power  to  sell  and  dispose  of  the  property,  or  mort- 
gage the  whole,  or  any  part  thereof,  to  the  previous  consent  of 
thfee«>fourtbs  of  the  stockholders  holding  three-fourths  of  the  shares, 
«fedess  the  act  is  rendered  teitdly  nugatoiy,  so  far  as  relates  to  the 
restriction,  it  must  prevent  the  president  from  voluntaril)^  going 
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into  a  court  of  law  to  confess  a  judgment,  and  thereby  bind  tiie 
property  more  effectually  than  a  mortgage. 

The  present  complainants  never  had  an  opportunity  to  resist  tfas 
judgment ;  the  manner  it  was  rendered  precluded  them  from  assert- 
ing their  rights,  they  had  no  more  opportunity  to  resist  the  entering 
of  the  judgment  than  those  whose  equitable  interests  was  protected 
by  this  court,  from  judgment  at  law  over  which  Ihey  had  no  power 
or  control.  It  cannot  be  supposed,  that  if  this  court  can  profeot 
an  equitable  interest  from  a  judgment  at  law,  it  is  prednded  from 
giving  the  same  protection  to  a  legal  interest  standing  in  need  of 
the  same  protection.  In  the  case  cited,  as  determined  by  C%an-> 
cellar  Hanson,  the  legal  interest  in  the  land  was  vested  in  the 
complainant  when  the  injunction  issued;  he  obtained  a  convey* 
ance,  founded  on  an  equitable  title,  subsequent  to  the  judgment; 
and,  of  course,  held  the  legal  title  in  the  land  to  which  the  injvnc-' 
tion  applied. 

The  injunction  will  continue  until  final  hearing  or  fnrttier  order. 
If  a  speedy  decision  on  the  merits  is  desirable,  on  the  answer  of 
Caion  coming  in,  the  cause  may  be  ready  for  final  hearing. 


After  which  these  plaintiffs,  on  the  10th  of  June,  1824,  filed  a 
third  bill  against  The  Cape  Sable  Company^  Richard  OtBUmj  Bob$rt 
OKvefy  Charles  Carroll  of  CarrolUorij  Robert  G.  Hafpefj  George 
Slycj  Samuel  C.  Love,  Luke  fV.  Barber  and  Thomat  Barber;  in 
which  they  refer  to  and  pray  to  have  their  two  former  bills  made 
parts  of  this.  And  they  state,  that  since  the  judgment  which  hid 
beefn  obtained  in  Anne  Arundel  County  Court,  on  the  9th  of 
December,  1822,  by  Robert  and  John  Oliver^  John  had  died ;  that 
this  defendant  Robert  Oliverj  his  surviring  partner,  on  the  S6lk 
of  May,  1824,  by  a  combination  with  this  body  politic  and  its  pre* 
sldent  Harper,  and  with  the  defendant  Caton,  had,  with  intent  to 
defraud  these  plaintiffs,  and  in  order  to  evade  the  injunction  hereto* 
fore  issued,  caused  a  judgment  to  be  donfessed  in  Baltimoie 
County  Court  against  The  Cape  Shble  Company  in  favour  of  Robert 
Oliver  for  the  same  demand  for  which  the  former  judgment  had 
been  rendered  in  Anne  Arundel  County  Court ;  upon  whach  jodg* 
ment,  of  Baltimore  County  Court,  a  writ  o{  fieri  fadas  ^was  taken 
out,  before  any  execution  had  been  issued  and  returned  niitta  fowl 
to  that  court,  anid  directed  to  the  sheriff  of  Anne  Arandel ;  wiuck 
was  prompdy  levied  npon  all  the  visible  property  of  The  Cape  AAle 
Company;  which  was  immediately  advertised  for  sale;  thataltho\ig|k 


THE.  04BS  8ABU  COMPANY'S  CASE,  QSl 

tius  wfii  ^fimjbcias  was.  sent  from  Baltimore  to  Anne  Arundel 
by  consent ;  yet  no  such  consent  of  The  Cape  Sable  Company  could 
give  jurisdiction  to  a  court,  where  none  such  was  given  but  in  a 
prescribed  manner.  That  at  the  March  term,  in  the  year  1822,  of 
the  Baltimore  County  Court,  these  defendants  Luke  TV,  Barber^ 
Th^moi  Barbery  Gtwrge  Slye,  and  Samuel  C.  Love  severally  ob- 
tained judgments  against  The  Cape  Sable  Company;  upon  each  of 
wliioh  judgmmts  writs  of  fieri  facias  were  issued  and  returned 
fm/fo  hwm  to  the  September  term  of  that  year  of  the  same  court* 
Afier  which,  on  the  22d  of  Januaiy,  1823,  writs  oi  fieri  facias 
iswed  on  the  same  judgments  to  the  sheriff  of  Anne  Arundel  p 
wkich  were  returned  nuUa  bona  to  the  April  term  of  the  same  year 
of  the  court  of  that  county.  That  no  further  or  other  process  was 
isaiied  thereon  until  the  first  day  of  June,  1824 ;  when,  by  consent, 
without  any  scire  facias  to  revive  them,  writs  of  fieri  facias  were 
taken  out  from  Anne  Arundel  County  Court  on  each  of  them,  and 
levied  upon  all  the  property  of  The  Cape  Sable  Company;  which 
was  advertised  to  be  sold  on  the  same  day  appointed  for  the  sale 
under  diverts  execution;  that  all  four  of  these  last  mentioned 
judgments  had  been  satisfied  by  money  advanced  by  the  defendant 
CatroU  to  tiie  defendant  Harper^  who  afterwards  assigned  them  to 
tlia  defeadast  as  a  security  for  the  money  so  lent  and  advanced  by 
htm;  that  oa  the  4th  of  June,  1824,  after  the  property  of  The  Cape 
Sable  Compamy  had  been  actually  taken  in  execution  and  adver- 
tised for  sale,  actions  of  debt  on  these  same  judgments  were  dock- 
eted by  consent,  and  judgments  confessed  thereon  in  Baltimore 
County  Court  for  the  use  of  the  defendant  CarroU;  that  although 
these  latter  judgments  may  be  void ;  yet  the  property  of  the  Th» 
Gqw  Sable  Company ^  in  which  these  plaintiffs  have  so  lai^  an 
iaiertst,  cannot  be  thus  subjected  at  law  to  a  double  execution  for 
the  same  debts ;  and  that  the  sole  object  of  all  these  proceedinga 
haa  been  to  deprive  these  plaintiffs  of  their  rights,  and  to  exclude 
them  from  all  connexi<m  with  The  Cape  Sable  Company  as  legal 
and  equitable  stockholders  therein*  Whereupon  the  bill  prayed  for 
an  injunction  to  stay  the  proceedings  at  law,  kc  Which  was 
granted  accordingly. 

Bichard  Colony  by  his  answer  to  this  bill,  admitted  that  the  pro- 
ceedings at  law  had  been  had  as  stated ;  but  averred,  that  they 
were  all  bona  fidey  and  that  there  was  no  firaudulent  intention  on 
tttt  part  of  tmy  of  the  defendants,  &c.  Th^  defendants  Bobert  6. 
Hmper  and  The  Cape  SabU  Oqmpaniy  answered  to  the  same  effect^ 
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and  be  arjenradi  that  the  judg^eota  cf  A^,  Xonfi  aadtlie  Mm/imi^ 
naver  had  been  satisfied^  and. that  tbey  had  bcm  icgnlarly  nawgnad 
to  the  defeadant  OarroU  for  a  valoaUe  ooMideratioii*  The  iefa^ 
dant  Robert  Olww^  by  his  answer,  states  and  avera,  that  tlw 
amount  for  -which  he  had  obtained  jiidgnwnts  agpunst  The  Oafm 
Sable  Company  in  Anne  Amndel  County  Conrt  was  for  nM>aey  hot 
and  actually  applied  to  the  use  of  that  body  politic ;  that  tbe  dm^ 
aiona  of  tbis  court  of  the  21st  of  April,  1823,  and  the  7th  of  May, 
1824,  so  vitally  attacked  that  judgment  as  perfectly  to  nullify  it; 
and  that  therefore^^and  with  a  view,  in  the  moat  effectual  manner^ 
to  oorrect  and  remove  those  great  informalities  which  had  bee^ 
pointed  out,  and  were  considered  as  sa  fatal  to  that  judgmenl^llw 
suit  was  instituted  and  a.  judgment  obtained  in  Baltimoue  Comty 
Court,  on  tbe  26th  of  May,  1824,  for  the  same,  debt,  &A..  an  allegfid 
by  the  plaintiff.  This  defendant  denies  all  Iniud,  &c«  TbedefaK 
dant  (JarroUf  in  his  answer  states,  that  he  was  afipHed  to  by  the 
defendant  Harper  and  others  for  the  loan  of  money  to  idieve  the 
enbarrassments  of  The  Cape  Sable  Compamiif;  and  that  he,  after 
some  negotiation,  agreed  to  lend  hia  money,  aad  took  as  a  aaciH 
rity  for  the  money  so  lent  to  that  body  politic  an^aasignnient  of  Ae 
judgments  of  jSZye,  Xere,  aad  tbe  BarberSy  which  were  then  aMt 
yet  remain  in  fiill  force,  and  wholly  unsatisfied ;  and  thai  be  oaused 
writs  oS fieri  fadoi  to  be  issued  on  them,  as  stated  in  tbe  bill;  ibait 
as  to  the  judgments  which  appear  to  have  been  Cfiafeeseci  in  acliona 
of  debt  on  the  judgments  originally  of  Sh/e^  Lotfe,  and  the  Bwrben^ 
in  Baltimore  County  Court  on  the  4th  of  June,  1824,  they  were 
obtained  in  consequence  of  a  misundertanding  of  hia  attorney, 
and  because  he  was  ignorant,  that  executions  bad  previously  issued 
to  Anne  Arundel  County ;  but  those  judgmienta  will  be  vneated^or 
otherwise  disposed  of  so  as  to  keep  them  harmless,  in  rack  nnuiMr 
as  the  Baltimore  County  Court  may,  at  its  next  term,  disect  This 
defendant  alleges,  that  he  is  ignorant  of  the  other  Buitten  stated  in 
the  bill ;  and  he  denies  all  fraud,  &c. 

Upon  these  answers  the  case  was  brought  before  the. court  on  a 
Bftotion  to  dissolve  the  injunction* 

10/A  JfovembeTy  1824. — Blanb,  Chancellor.-^Tka  molioa  to 
dissolve  the  injunction  standing  ready  for  hearings  and  the  solici- 
tors of  the  parties  having  been  fully  heard,  tbe  praoeediBga  wane 
sead  and  considered. 

This  case  has  been  gathered  into  the  shape  ia  vdudi  it  isnav 
presented  to  the  court  in  three  separate  parqsls,  oomnuoced  at 
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ttne^thct  pmodf«  The  lirat  is  Hist  belonging  to  the  bill  filed 
OA  the  eth  of  Atigust,  1832 ;  tlie  seeoad  is  that  of  the  bill  of  the 
4th  of  January,  1823 ;  and  the  last  is  that  "wfaich  has  been  aeca* 
■ftttiated  under  the  bill  introduced  to  the  court  on  the  10th  of  June, 
1<Q24«  On  eneh  an  injunction  has  been  awarded ;  and  all  have 
been  oombinedi  or  in  a  manner  consolidated  by  each  of  the  latter 
bills,  invoking  the  prior  bills  and  proceedings  into  itself.  The 
pbjeet  of  them  all  is  to  establish  and  protect  the  interest,  which 
B%d/9ut  and  JtAert  daim,  as  trustees,  for  the  use  oiJohn  Gibs<m^i 
children,  in  the  stock  of  The  Oape  Sable  C&mpany.  The  present 
motion  is  to  obtain  a  dissolution  of  the  injunction  which  has  been 
gtanted  on  the  la^  of  these  bSIs. 

Upon  a  careful  consideration  of  all  the  facts  and  circumstances 
mbiclk  gave  rise  to  the  equity  upon  which  this  injunction  was 
gt^uited,'it  appears,  that  the  answers  of  the  defendants,  who  make 
the  •motion,  have  not  so  denied  them  as  to  displace  any  material 
part  of  that  foundation  of  fact  upon  which  this  injunction  rests.  (&) 
Bnt  it  is  a  general  rule,  that  where  there  are  two  or  more  defen- 
dants, a  motion  to  dissolve  cannot  be  heard  until  the  answefs  of 
aD  af  them  come  in.  (t)  The  JBoriert,  5/ye,  and  Lave^  have 
Bekher  of  them  yet  answered ;  and  it  is  highly  probable,  that  they 
aaay  diseiose  facts  of  the  greatest  importance  upon  a  motion  of 
this  kind« 

It  is  therefore  Ordered,  that  the  iojnnction  heretofore  issued  in 
this  case,  be  oonlinued  ontil  the  final  hearing  or  further  order. 


.  After  which  the  defendants  Thomas  Barber^  George  Slye,  Samuel 
C*  Len^i  and  Luke  Barbery  put  in  their  answers,  in  which  they 
state,  that  their  several  judgments  had  been  assigned,  for  a  valua- 
Ue  consideration,  b^re  they  were  satisfied,  to  the  defendant 
Carroll;  and  they  denied  all  fraud,  fcc.  It  was  agreed,  that  the 
answer  filed  t^  Richard  (Mm  on  the  33d  of  June,  1824,  to  the 
bill  filed  on  the  10th  of  June,  1824,  should  be  received  as  his  an- 
•werto  the  bill  filed  on  the  4th  of  January,  1823.  And  also,  that 
the  answer  of  The  Cape  Sable  Companyy  filed  on  the  24th  of  June, 
1824,  to  the  bill  filed  on  the  10th  of  June,  1824,  should  be  received 
as  their  answer  to  the  bill  filed  on  the  4th  of  January,  1823.  To 
all  these  answers  the  plaintifis  put  in  a  general  replication,  and 
commissions  were  issued  and  testimony  taken.     The  Chancellor, 

^■■ii«ii  ■ ,        ^  ..     ,       I      M  .■■       »■  I         .  II  II  I ,  •     wm 
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{h)  Salmon  v.  Clagett,  ant»  1S2.— (i)  Eden.  Inj.  66 ;  Jon«s  v,  UtifpSi,  1  Bland,  17V. 
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vitfa  a  reMnrfttion  of  his  determination  of  the  matters  of  the  two 
last  bills,  passed  the  foUowing  decree  on  the  bill  filed  on  the  sixth 
of  Angust,  1822,  and  the  answers  thereto. 
.  22d  Majfy  1827. — ^Bland,  Qwncdkr. — Decreed^  diat  the  parties 
account  with  each  other  concerning  the  matters  and  transactions 
in  the  proceedings  mentioned :  that  the  auditor  state  the  account 
relative  thereto  on  the  evidence  in  the  case,  and  such  other  evi- 
dence as  the  parties  may  produce  to  him  on  notice,  u  osoal  in 
such  cases.  The  account  to  be  returned  to  this  court  for  farther 
order,  and  subject  to  the  exceptions  of  the  parties. 


The  auditor  made  and  filed  on  the  8th  of  March,  1828^  a  report, 
dated  on  the  29th  of  February,  1828,  in  which  he  says,  that  he 
had  examined  the  proceedings  and  the  voluminous  documents  pro* 
duced  on  the  part  of  The  Cape  Sable  Company ;  and  that  it  fiilly 
appears,  that  the  necessary  expenditures  on  account  of  the  com- 
pany have  greatly  exceeded  the  moneys  received  for  stock,  mate- 
rials sold,  &c. ;  and  therefore,  that  there  is  nothing  due  fordtvi* 
dends  or  profits  on  the  shares  claimed  by  the  complainants.    The 
accompanying  statements  shew,  that  the  company  is  now  in  debt 
to  the  amount  of  $34,294  91,  exclusive  of  interest.    Those  state- 
ments exhibit  a  result  different  in  some  degree  from  that  of  the 
accounts  heretofore  prepared  and  filed  on  behalf  of  the  defimdants. 
But  this  difference  is  to  be  attributed  chiefly  to  the  diflerent  foims 
in  which  the  accounts  are  prepared.    There  may  be  some  diffe- 
rences in  the  details ;  but  if  such  exist,  they  are  of  trifling  amount^ 
and  cannot  affect  the  substantial  result.    The  auditor  has  consi- 
dered it  unnecessary  to  institute  a  minute  comparison  between  the 
two  statements ;  because,  after  deducting  all  questionable  charges, 
if  such  exist,  the  company  woukl  remain  in  debt  to  an  amount 
greatly  exceeding  the  value  of  all  their  property.     The  bfli  con- 
tains very  grave  charges  against  the  defendants ;  impeaching  their 
motives,  and  mode  of  managing  the  affairs,  and  in  particular,  the 
pecuniary  concerns  of  the  company.    And  the  auditor  has,  in  his 
character  of  counsel  for  the  complainants,  frequently  insisted  «pon 
those  charges.     It  is  due  to  the  defendants  and  himself  to  declare, 
that  an  investigation  of  the  accounts  has  satisfied  him,  that  all  the 
moneys  received  for  the  use  of  the  company  have  been  promptly 
and  property  applied,  by  its  agents,  to  the  uses  of  the  company ; 
and  that 'those  agents  have  been  frequently  in  advance  to  a  large 
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mnooBt ;  and  ftott  time  to  lias  i&cunred  hesTj  re^ainbiHtieB  in 
order  to  carry  on  the  works. 

Annexed  to  this  report  there  was  an  agreement|  signed  by  the 
solicitors  of  the  parties,  in  which  it  is  said,  that  it  is  agreed,  that 
the  injanctions  heretofore  issued  in  the  cases  of  the  same  plaintifi 
against  Robert  (Hwer  and  others,  be  dissolved,  and  all  the  bills  be 
dismissed.  The  question  of  costs  alone  is  submitted  to  the  Chan* 
cellor  without  argument. 

8ik  JMbrcA,  1828.— Bland,  0imceihr.^The  said  case,  the  bin 
filed  on  the  6th  of  August,  18S2,  together  with  the  two  others 
mentioned  in  the  agreement  of  the  parties  this  day  filed,  having 
been  submitted  according  to  the  terms  of  the  said  agreement ;  and 
it  appearing,  that  the  complainants  had  in  fact  no  just  cause  for 
fiitag  the  said  bills. 

It  is  thereupon  Decreedj  that  tiie  injunctions  heretofore  awarded 
in  the  said  several  cases,  be  and  the  same  are  hereby  dissolved* 
And  it  is  further  Decreed^  that  the  several  bills  of  complaint  of  the 
said  complainants,  be  and  they  are  hereby  dismissed  with  costs,  to 
be  taxed  by  the  register. 


Soon  after  which  the  plaintifTs,  by  their  petition,  stated,  that 
their  three  biUs  and  cases,  though  not  properly  consolidated,  relate 
to  the  same  subject  matter,  are  intimately  connected,  and  have 
been  prosecuted  together.  They  were  heard  together;  and  the 
fiist  case  referred  to  the  auditor  with  directions  to  state  an  account, 
and  the  decision  of  the  othei^  reserved.  That  the  agreement,  un^ 
der  which  the  decree  of  the  8th  instant  was  passed,  was  hastily 
and  inadvertently  entered  into  by  one  of  the  solicitors  of  the  plain* 
tUB ;  that,  in  consequence  of  that  decree,  executions  may  shortly 
be  issued  against  the  property  of  The  Copt  Sable  Company^  in 
which  these  plaintiffs  are  concerned,  and  their  interests  sacrificed. 
Whereupon  they  prayed,  that  those  cases  might  be  reinstated,  &c. 
[  14/A  March,  1828. — Blavd,  Chaneellor.^^On  consideration  of 
the  foregoing  petition,  and  the  representation  of  the  solicitors ;  it 
is  Ordered,  that  the  said  decree  of  the  eighth  instant  be,  and  tha 
same  is  hereby  suspended;  and  the  said  injunctions  heretofore 
granted  in  the  said  cases,  are  reinstated  until  further  order.  Pro^ 
mded,  that  no  cause  be  shewn  to  the  contrary  on  the  fourth  day  of 
April  next,  or  any  earlier  day,  that  may  be  agreed  on  between  the 
solicitors  of  the  parties,  .^fiid  provided,  that  a  copy  of  this  order, 
together  with  a  copy  of  the  foregoing  petition,  be  served  on  ths 
79  V.3 
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said  defendants  or  their  so1iGilor8>  on  or  before  the  twenty^fint  day 
of  the  present  month. 


Afterwards  the  parties  to  these  three  combined  cases ;  that  is  to 
say,  the  bill  filed  on  the  6th  of  August,  1822 ;  the  bill  filed  on  the 
4th  of  January,  1823 ;  and  that  filed  on  the  lOdi  of  Jane,  1824, 
submitted  them  all  together  on  the  following  agreement:  'It  is 
agreed  in  the  above  cases,  that  a  decree  shall  be  passed  for  the 
sale  of  the  property  of  The  Cape  Sable  Company^  mentioned  in  the 
proceedings  in  said  cases,  by  trustees  to  be  appointed  in  the  usnal 
form  and  terms ;  and  that  Samuel  Moale  and  ChaHes  F.  Mayer  be 
the  trustees  for  making  said  sale.     And  that  the  proceeds  of  said 
sale  shall  be  distributed  by  the  court  according  to  the  rights  of  the 
parties.     And  that  the  court  pass  an  order  notifying  creditors  to 
exhibit  their  claims  against  The  Cape  Saik  Company  in  Chancery 
in  order  to  such  satisfaction  as  the  court  may  determine  them  to  be 
entitled  to  out  of  the  said  proceeds.     It  is  provided,  however,  that 
if  the  said  Robert  Oliver  shall  become  the  purchaser  of  the  said  pro- 
perty, or  of  any  part  of  it,  the  amount  of  his  and  Charles  OarrtJPt 
alleged  judgments  against  7%e  Cape  Sable  Company  may  be  re- 
tained in  his  hands,  without  interest,  until  a  final  distribution  of 
the  proceeds  of  sale  aforesaid,  shall  be  ordered  by  this  court ;  the 
said  Robert  Oliver  giving  bond   and  security,  however,  tot  the 
amounts  retained  by  him  as  aforesaid ;  and  interest  ceasing  fi-om 
the  time  of  said  retention  on  the  claims  that  said  Olvoer  and  Car^ 
roll  respectively  may  have  against  The  Cape  Sable  Compcmy.    It 
is  further  agreed,  that  the  terms  of  said  sale  shall  be,  that  fire 
thousand  dollars,  part  of  the  purchase  money,  shall  be  paid  in 
ninety  days;  and  the  residue  in  equal  instalments  in  one,  two, 
three,  four,  and  five  years,  from  the  day  of  sale,  with  interest  firom 
said  day.    For  all  which  payments  promissory  notes  shall  be  given 
with  surety,  to  be  approved  by  the  trustees.     It  is  further  agreed, 
that  the  sale  shall  take  place  on  or  before  the  first  of  July,  1828 ; 
and  that  six  weeks  notice  of  such  sale  shall  be  given.     It  is  fiur- 
ther  agreed,  that  each  of  the  said  parties  shall  have  the  right  to 
appeal  from  any  order  or  decree  of  the  Chancellor  respecting  the 
distribution  of  the  proceeds.' 

bth  Aprily  1828. — Bland,  Chancellor, — The  said  cases  staod* 
ing  ready  for  hearing,  and  being  submitted,  it  is,  with  the  assent 
of  the  parties  in  writing,  filed.  Decreed^  that  the  property  o(  7%s 
Cape  Sable  Company,  mentioned  in  the  proceedings,  be  sold ;  and 
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that  Simuil  Moali  and  CSiorki  F.  J/hyer  be  appobted  trustees  to 
make  the  sale,  &c.  And,  in  pursuance  of  the  said  agreement,  it 
is  further  Decreed^  that  if  the  said  Robert  Oliver  shall  become  the 
purchaser,  he  may  retain,  &c.  And  the  trustees  at  the  time  of 
advertising  the  said  sale,  shall  also  giye  notice  to  the  creditors  of 
The  Cape  Sable  Company^  to  exhibit  their  claims,  with  the  Touchr 
ers  thereof,  in  the  Chancery  Office,  within  six  months  from  the 
day  of  sale. 

It  appears,  that  the  plaintiff  Addison  Ridout  had  died  some  time 
previous  to  the  passing  of  this  decree ;  but  as  his  interest  survived 
to  the  parties  before  the  court,  the  case  proceeded  in  the  name  of 
Joseph  Jubere.  But  James  Jubert^  the  other  trustee,  one  of  the 
plaintiffs  by  whom  the  suit  had  been  hitherto  i^rosecuted  by  the 
name  ofJosjeph  Jubere^  by  his  petition,  now  stated,  that  he  never, 
until  lately,  heard  of  his  having  been  constituted  a  trustee,  or  of  the 
suit  having  been  instituted  in  his  name ;  that  he  bad  never  at  any 
tixne,  or  in  any  way,  consented  to  act  as  trustee,  or  to  the  bring- 
ing, or  prosecuting  of  this  suit.  Whereupon  he  prayed  to  be 
discharged,  &c.  The  solicitors  of  the  plaintiffs  assented  to  the 
prayer  of  this  petition,  and  recommended  Augustus  E.  Addison  to 
take  bis  place. 

29/A  Jane,  1828. — Bland,  Chancellor. — On  consideration  of 
the  foregoing  petition  and  the  consent  of  the  complainant's  solici- 
tor this  day  submitted ;  it  is  Ordered^  that  the  said  bill  of  com- 
plaint, as  to  the  said  James  Jubert^  ^^^y  ^^  is  alleged,  had  insti- 
tuted the  said  suit  by  the  name  of  Jo9^  Jubere,  be  and  the  same 
is  hereby  dismissed  with  costs.  Anc^.lt  is  further  Ordered^  that 
the  said  Augustus  E.  Addison  be  and  he  is  hereby  appointed  trus- 
tee in  the  place  and  stead  of  the  said  James  Jubert^  who  sued  by 
the  name  of  Joseph  Jubere^  and  that  the  said  Augustus  E.  Addison 
be  substituted  for,  and  be  considered  as  standing  in  the  place  of 
the  said  Jubere^  as  trustee  in  the  said  bill  of  complaint  and  all  the 
proceedings  of  the  said  suit. 


The  trustees  Moale  and  Mayer  reported,  that  they  had,  on  the 
30th  of  June,  1828,  sold  the  whole  of  the  real  and  personal  estate 
of  The  Cape  Sable  Company  in  pursuance  of  the  decree ;  and  that 
Robert  Oliver  was  the  purchaser  thereof  for  the  sum  of  $24,000, 
with  a  reservation  of  the  claim  of  Philip  G.  Lechleitner  of  a  lease 
and  the  value  of  certain  fixtures  to  be  allowed  to  him,  and  de- 
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docted  from  ibe  amount  of  Mies.  The  real  estate  ii  deaeiibed  by 
these  truBtees  in  their  report,  aa  consisting  of  several  traets  and 
parts  (rf  tracts  of  land  as  therein  named,  containiag  about  one 
thousand  and  ten  acres,  with  a  right  of  mines  and  minerak  ia 
about  eight  hundred  and  serenty^six  acrt s  of  other  lands,  all  lyiog 
in  Anne  Arundel  county;  and  the  personal  estate  they  describe  aa 
consistmg  of  slaves,  horses,  carts,  wagons,  implements  used  in  the 
manufactories,  &c.  But  they  do  not  say,  or  in  any  manner  iiiti* 
mate,  that  the  real  estate  was  sold,  or  even  offered  for  sale  sepa- 
rately from  the  personalty ;  nor  do  they  furnish  any  means  whereby 
the  separate  value  of  the  real  and  of  the  personal  estate  may  be 
ascertained,  or  how  much  of  the  purchase  money  was  given  for 
the  one  or  the  other.  These  trustees  also  report,  that  they  had 
given  notice,  as  directed,  to  tiie  creditors  of  J%e  dope  SaUe  Cbm- 
panyy  to  bring  into  the  Chancery  Office  the  vouchers  of  their 
claims,  within  six  months  from  the  day  of  sale.  This  sale  was 
finally  ratified  on  the  23d  of  September,  1828. 

On  the  6th  of  October,  1828,  Philip  O.  LeehUitfur,  for  htmseif 
and  in  behalf  of  and  to  the  use  of/.  /.  Vanderkempj  executor  of 
Paul  Busiij  deceased,  filed  his  petition  and  claim,  in  which  he 
states,  that  be  was  for  a  number  of  years  employed  by  Tke  Oape 
Sabk  Company  as  agent  and  superintendent  of  its  manufiictories 
and  concerns;  that  in  the  course  of  his  agency  he  bad,  $a  ap* 
peared  by  bis  account,  which  he  was  ready  and  woold  be  able  to 
verify,  large  sums  of  money  due  to  him,  amounting,  on  the  10th  of 
August,  1824,  to  the  sum  of  $27,042  45 ;  whieh,  with  interest  on 
tiie  several  items,  was  still  due ;  that  he  had  assigned  this  claim 
against  T%e  Cape  SabU  Company  to  the  late  Paul  Busti  to  secure 
him  for  the  amount  which  he,  Lechleiinerj  owed  him,  BusH. 
Whereupon  he  prayed,  that  his  claim  might  be  adjusted  and 
allowed  accordingly,  &c. 

Among  the  vouchers  produced  and  admitted  in  evidence,  in 
relation  to  this  claim  of  Philip  G,  LeehkUnery  is  an  agreement  un- 
der seal,  made  and  entered  into  on  the  &5th  of  September,  1813, 
by  Richard  Catonj  John  Gibson^  Robert  0.  Harper  and  Rokert 
Patterson  of  the  first  part,  and  Philip  G.  LechleUner  and  Germrd 
Troost  on  the  second  part,  for  the  establishment  and  carrying  on 
of  works  for  making  copperas  and  alum,  or  either  of  them,  on 
lands  in  Anne  Arundel  county,  lately  conveyed  by  the  said  John 
Gibson  to  Charles  CarraU  of  CarroUtony  in  trust  for  the  use  of  the 
said  John  Oibsony  Richjord  Caton  and  othas.      The  partnerabip 
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formed  utder  this  agreemeat  was  to  eontiDue  fee  tea  jean  from  the 
date  thereof;  and  the  mode  in  which  the  busioesa  of  the  ooneeni 
waa  to  be  condiieted ;  the  capital  to  be  fiiroished  by  the  parties  of 
the  firat  and  aecond  part ;  and  the  terms  and  proportions  in  which 
the  profits  were  to  be  divided  between  them,  are  all  particularly 
specified  in  the  contract  itself* 

On  the  22d  of  October,  1838,  WUliam  O'Hera  filed  his  peti- 
tion, in  which  he  staled,  that  during  the  term  of  his  sherifialty  of 
Anne  Arundel  county,  four  writs  of  Jmi  fadtu  from  Anne  Arun- 
del County  Court  against  The  Cape  Sable  Company y  one  at  the  auk 
of  Samml  C.  JLove,  another  at  the  suit  of  Oearge  Slye^  a  third  at 
the  suit  of  Luke  W.  Barber^  and  a  fourth  at  the  suit  of  7%ama$ 
Barber^  with  another  writ  oi  fieri  f ados  from  Baltimore  County 
Court  agabsl  The  Cape  SaUe  Company^  at  the  suit  of  Babert  Oiiver, 
surriting  partner  of  John  Oliver,  were  delivered  to  him  to  be  exe- 
cuted ;  that  he  leyied  them  accordingly,  and  advertised  the  pro- 
perty of  The  Cape  Sable  Company  so  taken  for  sale;  but  waa 
reatfained  froas  proceeding  further  by  the  injunction  issued  in  this 
caae ;  that  aAerwards,  under  the  decree  of  this  court,  all  the  pro-^ 
perty  of  The  Cape  Sable  Company  waa  sold ;  and  that  his  ponnd^ 
age  fees  have  not  yet  been  paid.  Whereupon  he  prayed  that  they 
Blight  be  paid  out  of  the  proceeds  of  sale,  &c. 

bik  Jfovembery  1838.—- Bland,  Chancellor. — Ordered^  that  the 
mattef  ot  the  foregoing  petition  stand  for  bearing  on  the  fifth  di^ 
of  December  next ;  provided  that  a  oopy  of  this  (»der,  together 
with  a  copy  of  the  said  petition,  be  served  on  the  respective  par- 
ties in  this  suit,  or  their  solicitors,  on  or  before  the  seventeenth  day 
of  tiie  present  month* 


Copies  having  been  served  as  required  by  this  order,  the  aaatter 
was  at  the  time  appointed  for  the  hearing  brought  before  the  comrt. 

ISah  DeeenAery  1838.— Blakd,  CKenceUor.-— The  petition  of 
TViliiam  O^Hara  atanding  ready  for  hearing,  and  his  solicitor  hav- 
ing been  heard,  and  no  one  appearing  for  any  of  the  parties, 
although  notice  had  been  given  as  required,  the  proceedings  were 
read  and  considered. 

It  appears  that  the  petitaoner,  as  sheriff  of  Anne  Arundel  county^ 
executed  five  vvrits  ci  fieri  faekte  against  The  Cape  SabU  Con^jHnty. 
It  is  not  shewn  when  any  of  these  writs  came  to  bis  hands.  From 
his  return  it  appears,  that  they  were  all  laid  together  on  certain  real 
and  peraonal  property  as  per  schedule ;  but  on  what  day,  is  not  said. 
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After  these  exeeatioos  bad  been  tkas  levied  be  -was  preVeAted  from 
proceediBg  to  make  aale,  by  an  injunction  fiom  tbia  conrt  obtaiBed 
at  the  instance  of  these  eomplainanta ;  who'r^reaented  and  clained 
the  interest  of  one  of  the  coiporators  of  The  Cape  Sable  Ckunpcnp^ 
against  all  the  plaintiA  and  defendants  in  those  writs  of  fiari 
facias.  After  ^vhich,  and  whUe  the  injunction  was  in  full  force, 
by  a  decree  of  this  court,  passed  with  tbe  consent  of  all  the  par- 
ties to  tbe  suit,  all  the  property  of  The  Cafe  Sabk  Cmnpatty^  in* 
eluding  tbe  whole  of  that  on  which  the  executions  bad  been  levied, 
was  directed  to  be  sold,  and  tbe  proceeds  brought  in  to  be  distri- 
buted among  the  creditors  and  parties  in  proportion  to  their  le^ee*- 
tive  claims ;  and  it  has  been  sold  accovdingly. 

Tbe  object  of  this  petition  is  to  recover  tbe  poundage  fees  to 
which  the  petitioner  alleges  he  became  entitled  upon  levying  those 
executions. 

It  is  perfectly  clear,  that  a  dieriff 's  right  to  poundage  fees  is  a 
claim  of  a  legal,  not  an  equitable  character.     That  be  has  a  com- 
plete remedy  at  law,  either  by  action,  or  by  selling  fbr  tbe  amounty 
by  virtue  of  the  execution  that  has  been  levied  is  certain,  and  ad* 
mitted  on  all  bands.     The  only  doubt  upon  the  subject,  at  common 
law,  is,  whether  the  plaintiff  or  the  defendant  is  liaUe  to  him  for 
them,  in  all  or  in  what  cases.     But  this  sheriff  has  thought  pioptf 
to  present  his  claim  for  poundage  fees  to  this  court,  in  this  case. 
It  is,  therefore,  not  only  necessary,  that  be  abould  establish  bis 
legal  claim  against  one  or  other  or  all  of  these  parties ;  but,  thai 
he  should  also  shew  why  be  should  be  indulged  in  bringing  ik»i 
legal  claim  here ;  and  upon  what  ground  or  equitable  bearing  it  is, 
that  this  court  can  allow  itself  to  entertain  jurisdiction  of  bis  ease* 

According  to  the  common  law,  sheriffs  were  entitled  to  no  fees 
vriiatever  for  executing  a  fieri  facidt  or  any  other  process.  ( j) 
But,  in  England,  by  an  act  of  Parliament,  passed  in  tbe  year  1444, 
not  applied  here,  some  fees  were  allowed ;  (k)  and  by  the  statutes 
passed  in  tbe  year  1687  and  1716,  not  adopted  here,  tfaey  vrem 
allowed  a  certain  compensation  for  their  trouble,  graduated  aocoid* 
ingto  the  amount  directed  to  be  raised  by  the  execution,  caUed 
poundages  fees  from  the  manner  in  which  they  are  estimated ;  be-' 
ing  so  much  per  pound  for  the  first  hundred  pounds ;  and  so  much 
leaa  for  every  pound  above  that.  (/)    These  statutes' do  not  extend 


.    (J)  Co.  Litt.  868 ;  2  Inst.  176,  210.— (ft)  28  Hen.  6,  c.  S ;  KUty  Rep.  2S7.— (f)2S 
£Hz.  c.  4 ;  Kiitjr  Aep.  89 ;  8  Geo.  I,  c.  16, 8.  IS ;  Kilty  iUp.  112. 
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lo  leal  ezecutioBfl,  but  only  to  executions  in  personal  actions; 
•od,  therefore,  the  sheriff  is,  in  England,  allowed  no  poundage 
fees  for  executing  a  habere  facias  posiemonem.  (m)  Nor  do  they 
embrace  any  case  where  money  is  raised  by  process  of  attachment 
for  contempt,  upon  which  no  poundage  fees  can  be  charged,  (n) 

It  would  seem,  that  the  sheriff's  right  to  poundage  fees  accrues 
and  is  complete  in  all  cases  immediately  that  the  writ  is  regularly 
executed ;  although  no  sale  should  be  made ;  or  the  execution,  be- 
cause of  some  antecedent  eitor  should  be  quashed,  or  the  suit 
dHMild  afteirwards  be  compromised,  (o)  In  stiictness  the  sheriff 
•hoold  make  a  return  of  the  whole  sum  produced  by  the  sale,  when 
the  court  will  order  it  to  be  paid  orer,  deducting  the  poundage ; 
but  where  tbe  ckeriff  has  reoeived  the  poundage  fees  to  which  he 
"was  i^ally  entitled,  he  will  be  allowed  to  retain  them,  (p) 

It  has  been  urged,  that  the  sheriff  has  a  lien  upon  the  property 
%aken  in  eoceeution,  for  his  poundage  fees.  But  it  is  no  where 
directly  said,  that  he  has  any  such  lien  upon  the  prc^erty  takeO) 
either  as  against  the  plaintiff  or  the  defendant ;  or  that  he  has  a 
right  to  hcid  it  in  any  way  until  his  fees  are  paid.  Yet  the  allow- 
ance of  such  a  lien,  so  £ur  as  it  does  not  conflict  with  the  rights  of 
others,  or  that  superintending  control  necessary  to  the  due  adminis** 
tration  of  justice  would  seem  to  be  entirely  reasonable,  and  sus*" 
tainable  upon  principles  analogous  to  those  on  which  tradesmen 
and  officers  are  allowed  to  have  a  lien  upon  property  in  their  pos- 
eession  to  secure  the  payment  of  their  compensation  and  fees. 
But  such  a  common  law  lien  can  ordy  exist  as  an  associate  with 
possession ;  it  begins  and  ends  with  possession,  (q) 

In  this  case  the  petitioner  haying  been  lawfully  and  completely 
diTested  of  the  possession  of  all  the  property  he  had  taken  in  exe- 
cution, he  certainly  can  have  no  lien,  according  to  tbe  common 
law,  upon  it,  or  its  proceeds,  which  the  court  is  now  about  to  dis- 
tribute. And  there  is  not  tbe  slightest  ground  to  maintain,  that  a 
sheriff  has  a  general  lien  on  the  property  taken  by  him  in  execu- 
tion, like  the  Hen  of  the  state  upon  the  property  of  its  debtors,  or 
a  plaintiff's  judicial  lien,  as  on  a  judgment  at  law,  or  a  lien  ac- 
cording to  the  civil  law  which  follows  the  property  on  which  it  has 

(m)  Petc«ck  v.  Harris,  1  Salk.  831.— (n)  Tbe  King^  v.  Palmer,  2  East.  411.— 
(0)  Peacock  v,  Harris,  1  Salk.  331 ;  Earle  o.  Plammer,  1  Salk.  382;  Tyson  v,  Paske, 
2  Ld.  Raym.  1212;  Alchin  v.  Wells,  6  T.  R.  470;  Rawstome  r.  Wilkinson,  2  Man. 
8c  S«l.  256.— (p)  Com.  Dig.  tit  Viscount,  (F.  2.);  Woodgate  v.  Knatcbbull,  2  T. 
R.  14S ;  Alcbin  t .  Wells,  6  T.  R.  470.— (9)  Selw.  N.  P.  1266. 
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once  &8tened,  through  ^veiy  change,  and  kto  all  odrar  handai 
The  pelitioDer,  therefore,  cannot  sustain  his  pretensioas  upon  anj 
foundation  of  this  kind,  (r) 

In  the  case  under  consideration,  it  is  necessary  to  ascertain 
vrhether  the  plaintiffs  or  the  defendants  in  these  exeoutions  are 
liable  to  the  sheriff  for  his  poundage  fees ;  and  the  principles  npoa 
which  that  liability  rests* 

This  court  has,  in  many  instances,  where  it  has  money  ui  its 
hands  which  it  is  about  to  pay  over  to  a  party  who  is  UsMe  na  fur- 
ther than  to  the  amount  of  such  assets ;  or  who  is  not  a  resident 
of  the  state,  and  within  the  reach  of  common  law  process,  aUowedl 
a  creditor  of  such  a  parly  to.  come  in  and  obtain  payment  of  his 
merely  l^al  claim  out  of  the  assets  or  money  of  his  debtor  in  this 
court.  It  seemed  to  be  admitted,  and  indeed  I  do  not  see  how  it 
could  be  denied,  that  if  the  plaintifis  ia  those.exeoutioDs  only  were 
liable  for  these  poundage  fees,  that  there  could  not,  from  any  thing 
alleged  or  shewn  by  the  petitioner,  be  the  siigfatest  pretext  for  this 
court  to  entertain  jurisdiction  of  his  case,  as  he  has  against  them 
aa  ample  remedy  at  law.  Because  it  is  not  shewn,  that  these  pro* 
ceeds  are  specifically  bound  for  those  fees,  or  that  they  are  assets 
in  respect  of  which  those  plaintiffs  are  chargeable;  or  that  those 
plaintiffs  are  insolvent,  or  non-residents,  and  beyond  the  reach  of 
ordinary  common  law  process.  There  is,  therefore,  nothing  in  the 
petitioner's  case  which  can  entitle  him  to  Belief  upon  any  such 
grounds  as  against  the  parties  to  this  suit  who  aie  the  plaintifi  ia 
the  executions. 

But  there  are  other  kinds  of  exeoations  which  go  agrast  the 
person,  or  do  not  direct  the  property  of  the  defendant  to  be  taken 
and  converted  into  money,  on  obeying  which  the  sheriff  becomes 
entitled  to  poundage  fees.  On  taking  the  defendant  into  custody 
under  a  capiat  ad  saiisfaciendmmj  the  sheriff  becomes  entitled  to 
poundage  fees  on  the  whoJe  amount  (r)  And  so,  too,  on  exeoat- 
iog  a  Uvari  fadas^  an  degU^  or  a  liberate^  by  virtne  of  which  the 
prcyerty  is  not  sold,  but  specifically  ddivered  to  the  plaintiff  in 
satisfection  of  Us  claim,  (t)  In  all  these  cases,  as  well  as  ia  all 
those  where  the  execution,  after  it  has  been  regularly  levied,  but^ 
before  a  sale,  has  been  countermanded ;  or  has  been  quashed  oa 
account  of  some  previous  error  in  the  proceedings ;  or  the  suit  has 


(r)  Bidgely  o.  Igkbart,  ante  S40 (<}  Peacock  p.  Sani^  1  Sslk.  SSI — (l>TyMa 

V.  Paske,  2  Ld.  Raym.  1212. 
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been  comproiDised,  it  has  been  made  a  qaeslion  whether  the  plain- 
tiff or  the  defendant  was  liable  to  the  sheriff  for  his  poundage  fees. 

The  English  statute  which  allows  these  fees  says  nothing  which 
indicates  an  intention  of  the  Legislature  to  impose  a  liability  for 
them  upon  either  the  plaintiff  or  the  defendant.  It  might  be  sup- 
posed, that  in  all  cases  where  the  amount  of  the  plaintiff's  claim 
was  to  be  raised  by  a  sale  of  the  defendant's  property,  that  the 
poundage  fees  should  be  included ;  and,  consequently,  that  the  de« 
fendant  should  be  liable  for  them.  And,  that  in  all  other  cases 
where  the  plaintiff  obtained  satisfaction  by  having  the  defendant's 
body  taken  into  custody ;  or  by  obtaining  a  delivery  of  his  pro- 
perty, as  no  money  passed  through  the  sheriff's  hands,  from  which 
he  might  deduct  and  retam  his  fees,  the  plaintiff  should  be  held 
liable  for  them.  But  no  such  distinction  has  ever  been  made  or 
recognized  in  any  of  the  adjudged  cases.  On  the  contrary,  it  is 
said  that  in  actions  on  simple  contract,  and  judgments  for  a  debt 
certain,  the  expenses  of  levying  must  be  paid  by  the  plaintiff,  and 
not  by  the  defendant.  Bat  if  the  judgment  be  for  a  penalty,  the 
plaintiff  has  a  right  to  receive  the  whole  of  his  debt,  independent 
of  the  expenses  of  the  execution ;  and,  in  those  cases,  the  defen- 
dant is  liable  for  the  whole  amount  of  the  poundage  fees,  (v ) 

It  would  seem,  that  in  England  sheriffs  had  taken  advantage  of 
the  genend  phraseology  of  this  statute  of  1 687,  and  charged  pound- 
age fees  for  the  whole  amount  specified  in  the  writ,  in  all  cases, 
although  there  was,  in  truth,  no  more  than  a  small  balance  due. 
To  remedy  this  grievance,  another  statute  was  passed  in  the  year 
1716,  requiring  the  sum  really  due  in  all  cases  to  be  endorsed  on 
the  back  of  the  writ,  on  which  amount,  and  no  more,  poundage  fees 
were  to  be  allowed,  (w) 

It  appears,  that  one  of  the  causes  which  accelerated  and  aggra- 
vated the  war  of  independence  in  this  state  was  an  angry  contro- 
yersy  which  had  arisen  between  the  last  Proprietaiy  governors  and 
the  people  as  to  the  right  to  fix  and  regulate  officers'  fees ;  (x)  in 
consequence  of  which  the  second  General  Assembly  of  the  Re- 
public, passed  an  act,  even  before  the  judicial  department  had  been 
fully  organized,  to  regulate  such  fees ;  in  which,  apparently  in  ao* 
eordance  with  an  En^ish  principle,  (y)  it  declared,  ^that  officers' 


(«)  Woodgate  V.  Knatehban,  2  T.  R.  167.~(io)  S  0«o.  1,  c.  16,  i.  17;  Tidd't 
Prie.  fl79.^(«)  Biography  Sign.  lad.  vit.  Garroll.^(3r)  t  lost  008 ;  lUe  ReadalMfg* 
a  Bob.  Adm.  Rep.  las. 
80  V.3 
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fees  can  be  rated,  regulated  and  established  by  act  of  Assembly 
dnly.'  (z)  This  law  was  re-enacted ;  (a)  and  with  some  slight 
xnodifications  again  re-enacted  into  that  law,  the  greater  part  of 
which  still  remains,  (b)  Two  of  the  sections  of  the  last  of  these 
acts  are  merely  corresponding  provisions  of  the  early  legislative 
enactments  of  the  Republic  upon  the  subject  of  poundage  fees. 
The  Provincial  act  of  Assembly  allowed  fees  to  sheriffs  upon  exe- 
cutions similar  to  poundage  fees ;  (c)  but  it  is  perfectly  evident^ 
from  the  language  of  the  enactments  of  the  Republic,  that  their 
provisions  were  taken  from  the  English  statutes  of  1687  and  1716. 
And  it  is  also  remarkable,  that  all  the  acts  of  Assembly  of  Mary- 
land, like  the  English  statutes,  have  left  it  uncertain  whether,  in 
general,  the  plaintiff  or  the  defendant  was  to  be  held  liable  for  the 
poundage  fees.  A  late  act  of  Assembly  has  made  some  alteratioM 
as  to  the  amount  of  these  fees  in  suits  at  common  law;  but  has 
not  cleared  away  the  obscurity  of  the  previous  laws  upon  Ibe 
subject,  ((f) 

It  is  certain,  that  upon  the  acts  of  Assembly  a  sheriff  may  maifr- 
tain  an  action  at  law  to  recover  his  poundage  fees.  And  it  has 
been  held,  that  the  act  of  Assembly  shews,  that  the  dtfendant  is 
liable  for  the  poundage  fees ;  that  there  is  no  instance  of  the  plain- 
tiff's receiving  the  poundage  fees  from  the  defendant;  and  diat 
upon  a  fieri  facias  if  goods  are  taken ;  and  tfie  debt  is  compro- 
mised, the  sheriff*  can  sell  to  the  amount  of  the  poundage  fees ;  err 
that  although  he  cannot  detain  the  defendant  in  custody  after  he 
has  paid  the  debt  and  costs ;  yet  he  may  compel  him  to  pay  the 
poundage  fees  in  the  same  manner  he  can  any  other  fees,  (e)  It 
would  seem,  from  what  has  been  said  in  this  case,  to  have  been 
held  to  be  a  general  rule,  that  the  defendant  was  in  all  cases  liable ; 
yet,  in  a  previous  case,  the  defendant's  liability  appears  to  hare 
been  rested,  in  some  degree,  upon  his  promise  to  pay.  (f)  And 
in  another  case  it  appears,  thAt  the  sheriff*  brought  an  action  of 
assumpsit  against  the  plaintiff*,  who  had  sued  out  an  attachment, 


(s)  October,  1777,  ch.  10;  Declur.  Rights,  art.  12;  1650,  ch.  26.— (a)  October* 
ITTS,  ch«  17.^(5)  November,  1779,  ch.  25.-- (e)  1788,  eb.  18,  •.  84^— ^tf)  Tko  act 
of  AMemMyaatlMriaiiigthetppQiiitmflBtvf  taetteogcrof  thie  coi^t,  dinelw  tkst 
hii  feet  fball  be  peid  by  the  party  against  whom  the  process  issaes. — 1785,  ck.  72. 
s.  82.  And  the  same  act  which  gives  the  Chancellor  authority  to  issue  a  Jlnijbemt 
(section  25,)  in  the  direction  that  'upon  which  there  shall  be  the  same  pioeeedtip  as 
at  Jmt/  «f  ami  to  be  ttie  oiMy  authority  lor  chargijig  poundap  iees  for  Urjiag  Ajimri 
faeioi  from  Chanceiy.^ — (s)  November,  1779,  ch.  25,  s.  4  and  6;  Howaid  f .  Tbia 
Levy  Court,  1  H.  8&  J.  588.— f/)  Stewart  «.  Dorsey,  8  H.  t^  Mcfi.  401. 
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lor  poandagie  lees  which  he  claimed  for  execuliog  th^  writ  upoa 
the  lands  and  teoements  of  the  non-resident  defendant,  as  fees 
allowed  by  the  acts  of  Assembly,  {g)  Upon  which  it  was  held, 
that  they  must  be  paid  by  the  person  who  issues  the  attach- 
ment. (&) 

The  result  of  these  adjudications  I  take  to  be,  that  in  all  cases 
vhere  the  sheriff  has  taken  the  property  of  the  defendant,  or  his 
person  fs  within  reach  of  the  ordinary  modes  of  proceeding,  the 
delcndant  shall  be  held  liable ;  but  where  he  is  beyond  the  reach 
of  the  process  of  the  law,  the  plaintiff,  who  proceeds  against  him 
M  aa  absentee  or  non-resident,  shall  be  liable  for  the  poundage 
fees.   ' 

On  applying  these  principles  to  the  case  under  consideration,  it 
dearly  follows,  that  this  defendant  T^  Cape  Sable  Company  alone 
is  li^bl^  at  law  to  this  sheriff  for  his  poundage  fees ;  the  complete 
logil  ^igbt  tO'Which,  to  tb?  lull  amount  of  the  debt  actually  due, 
accrued  by  the  levy  he  made,  as  specified  by  his  return  of  those 
.writs.  And  it  is  equally  evident,  that  but  for  the  interposition  of 
the  injunction  he  might  have  sold  the  property  of  the  company,  at 
least,  to  the  amount  of  his  fees ;  or  have  enforced  the  payment  of 
them  in  like  manner  as  other  fees.  It  was  therefore  the  injunction 
.of  this  court,  which  put  a  stop  to  all  further  proceedings  at  law, 
that  prevented  this  sheriff  from  recovering  his  poundage  fees  by 
means  of  the  executions  he  had  levied.  And  it  is  by  means  of  the 
decree  of  this  court,  under  which  all  the  property  of  this  boc^y 
politic  has  been  sold ;  and  which  has  reduced  it  to  the  condition 
of  a  mere  pennyless  entity,  utterly  destitute  of  pecuniary  ability 
to  pay  any  claim,  that  this  petitioner  seems  now  to  stand  upon  the 
eve  of  being  deprived  of  the  means  of  recovering  his  fees,  in  any 
manner  whatever,  unless  by  the  aid  of  this  court. 

At  common  law  a  plaintiff  might  be  prevented  from  obtaining 
the  benefit  of  his  judgment  by  a  writ  of  error.  Formerly  there 
WHS  always  sued  out  along  with  a  writ  of  error,  a  writ  of  super- 
sedeas^  which  directed,  %at  if  the  judgment  be  not  executed  before 
the  writ  of  supersedeas^  the  sheriff  is  to  stay  from  executing  any 
process  of  execution  until  the  writ  of  error  is  determined.'  From 
which  it  appears,  that  if  the  execution  had  been  begun  before  the 
supersedeas  was  delivered,  the  sheriff  ought  to  proceed  to  complete 

(f )  November,  1779,  ch.  S9,  i.  S;  1799,  eb.  S9,  s.  2.— (A)  Middox  •.  OMieh,4 
H.  It  McH.  848. 
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it  60  far  asle  had  gone ;  but  not  any  fiirther.  That  is,  if  he  >  had 
taken  the  defendant  into  custody  under  a  capias  ad  saHsfaciendmn 
he  might  detain  him ;  or  if  he  had  levied  a  JUri  facias  he  might 
sell  the  goods  and  bring  the  money  into  court  to  abide  the  er^eot 
of  the  writ  of  error.  Afterwards,  when  the  writ  of  supersedsas  was 
DO  longer  used,  and  the  writ  of  error  itself  was  held  to  operate  as 
a  supersedeas,  the  same  rule  was  observed,  (i)  And  it  has  been 
since  applied,  under  our  acts  of  Assembly,  to  the  time  of  giving 
bond  to  prosecute  the  writ  of  error  with  effect,  which  alone  ope« 
rates  here  as  a  supersedeas.  Whence  it  would  seem  necessarily  to 
follow,  that  although  a  plaintiff  might  be  prevented  by  a  ssper* 
sedeas  from  having  the  product  of  an  execution  upon  his  judgment 
which  had  been  actually  levied,  yet  the  sheriff  might  be  allowed  to 
sell,  to  bring  the  money  into  court,'and  to  retain  the  poundage  fees. 
As  a  general  rule  an  injunction  commands  nothing  to  be  done, 
or  to  be  undone;  its  intention  and  Operation  is  to  preserve  all 
things  in  the  condition  it  finds  them  until  the  equity  can  be  heard 
and  determined,  (j)  In  these  respects  the  anidogous  principles 
relative  to  a  stay  of  further  proceedings,  produced  by  the  super* 
sedeas  of  a  writ  of  error,  appear  to  have  been  applied  to  an  iDJunc- 
tion  to  stay  proceedings  at  law.  If  the  defendant  had  been  taken 
into  custody  under  a  capias  ad  saiisfadendum  before  the  iDJunction 
was  served  upon  the  sheriff,  the  injunction  would  not,  in  itadf, 
operate  as  a  discbarge ;  but  the  sheriff  might  BtiH  detain  him. 
Yet,  in  such  cases,  the  defendant,  by  the  special  interposttion  of 


({)  Meriton  v,  Steveni,  Willis,  280 ;  Ringgold's  case,  1  Bland,  8. 

To  the  Right  Honourable  the  Lord  Proprietaiy  of  this  Piovince ;  The  Hnmlile 
petition  of  Thomas  Collins  sheweth.  That  whereas  your  petiUoner  the  last  Provia- 
cial  Court  had  a  verdict  given  for  him  against  John  Watkinson  in  a  plea,  of  trespass 
and  ejectment ;  which  said  verdict  and  the  judgment  thereupon  is,  this  court  arrested 
on  a  suggestion  grounded  only  on  the  juror's  own  confession,  that  he,  one  of  the 
jury,  Evan  Carew  by  name,  was  an  alien ;  when,  if  that  were  trae,  yet  oogfat  the 
plaintiff  Watkinson  to  have  challenged  him  for  that;  for  which  reason  your  petitioner 
humbly  prayeth  your  Lordsbip*s  writ  of  error,  returnable  the  next  Assembly,  to  cor- 
rect the  said  judgment.    And  your  petitioner  shall  as  in  duty  bound  ever  pray,  he. 

Zd  JjyrUt  1683— C.  Baltimore.— To  the  chief  clerk  or  register  of  the  Cbancety 

•  Court  of  Records.   Let  a  writ  of  error  be  granted  as  is  prayed ;  the  peOtioDer  giving 

good  and  sufficient  security  according  to  the  act  of  Assembly  in  that  ease  provided. 


Writ  of  error,  wpsnedtat,  and  mefactM  then  issued,  according  to  the  aforsgoing 
petition  and  order,  8d  April,  168S<— William  Cocks*  register.— CftoacBif  Proemdr 
«i^,  bib.  C.  D.fok  308* 

(j)  Eden.  Inj.  288;  Muidock's  ease,  2  Bland,  470. 
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the  Court  of  Chanceiyi' might  be  dbckarged.  In  ddliig  vhieb, 
however,  great  care  would  be  taken  to  make  him  as  liable  as  if  he 
bftd  been  kept  in  execntion  for  the  debt ;  and  particulaily,  that  he 
AoHki  be  responsible  for  the  sheriff's  poundage  fees,  and  for  all 
other  inetdental  expenses,  (k) 

The  act  of  Assembly  has  altered  the  law  upon  this  subject  so 
far  as,  that  npon  the  serriee  of  the  injunction  the  sheriff  must  dis- 
charge a  deiendant  held  in  custody  under  a  capiat  ad  taH^acUn^ 
dutn.  (l)  But  it  is  perfectly  manifest  from  the  language  of  this 
act,  that  it  was  not  the  intention  of  the  Legislature  thereby  to  im- 
pair the  rights  of  the  sheriff;  or  to  lessen  the  liability  of  the  defeB- 
dant  in  any  other  respect  whatever ;  and,  consequently,  as  we  have 
seen,  rithough  the  defendant  was  discharged  from  custody,  yet  the 
sheriff  might  recover  his  poundage  fees  in  like  manner  as  any 
other  fees,  (m) 

Upon  the  same  principles  it  was  the  established  law,  that  if  a 
JbarifoiAat  had  been  levied  upon  the  property  of  the  defendant  be- 
fore die  sheriff  was  notified  of  the  injunction,  he  could  not  proceed 
to  sell ;  but  must  return  the  fact  of  his  having  been  so  stayed,  and 
hold  the  property  taken  until  the  injunction  was  dissolved,  or 
otiierwise  disposed  of.  But  after  the  dissolution  of  the  injunction 
the  sheriff  might  proceed  to  sell,  or  he  might  be  commanded  to  do 
so  by  a  vemtttofri  e:^dvia#.  (it) 

A  partial  alteration  of  the  law  npon  this  subject  has  been  made 
by  an  act  of  Assembly  which  declares,  that,  where  personal  pro* 
perty  has  been  taken  in  execution,  the  sheriff,  on  being  served 
with  an  injunction,  shall  deliver  it  back  to  the  party  from  whom  it 


(k)  Franklyn  v.  Thomas,  3  Merir.  234.— (Z)  1826,  ch.  157.— (m)  Howard  o.  The 
Levy  Court.  1  H.  &  J.  566.— (n)  Blacklock  v.  Maddox,  2  Hams'  Entries,  694; 
Cockey  V.  Chi4>maD,  2  Blaod,  83,  note ; ,  6  Peters.  668. 

BoTCE  V.  BRADroRD. — "EebrnMr^i  1720. — Mr.  Daniel  Dulany  appears  with  liberty 
to  move  for  a  dissolution  of  the  injunction  next  court.  And  forasmuch  as  the  com- 
plainant has  given  good  and  safBcient  security  in  forty-six  thousand  pounds  of  to- 
bacco in  the  case  here  depending  between  the  said  complainant  and  defendant. 
Therefom  Ord^Md^  by  the  Chancellor,  that  Mr.  Sabret  Sellers,  high  sherifT  of  Cal- 
vert county,  let  the  complainant  have  liberty  to  make  use  of  the  tobacco  in  the  said 
sheriff's  hands,  as  be  the  said  Boyce  shall  see  occasion. — Ju/y,  1821.— Answer  with 
liberty  to  move  for  a  dissolution  of  the  injunction  this  court.— Ju^,  1728.— Excep- 
tioM  filed  to  the  answer,  to  be  signed  last  court.  For  answer  this  court— Ai^ed 
and  adjudged  good. — BxMi,  that  the  defendant  make  a  better  answer,  and  pay  the 
complainant  800  pounds  of  tobacco,  costs,  as  well  on  the  overruling  the  exceptions 
aferasaid,  ss  lor  seandal  in  the  answer  alleged.  Farther  answer  to  be  filed  accord- 
ing to  rale.— CXimcfyy  ProaeHngi,  Ub,  P.  X.  fd,  068, 672, 887. 


was  taken,  (o)  TUs  prorkicnk  is  extwesaly  eonfified  to  peooaal 
property ;  the  law  remains  ^mahered  as  to  any  real  estate  whicli 
may  be  taken  in  execution ;  aad^  oenaequentlyy  after  tbe  diasoki* 
tion  of  an  injunction,  which  had  prevented  a  sale  of  lands^  tlie 
proper  mode  is  for  the  sheriff  to  proceed  to  sell  under  the  origiiisl 
•levy,  which  temaias  unbroken;  or  to  have  him  commanded  to 
make  a  sale  of  it  by  a  i^diiiani  ixpmkOi*  (p)  I  cannot  conceiv^^ 
that  this  act  of  Assembly  which  directs  the  personal  property  to  be 
re-delivered,  will  admit  of  being  so  construed  as  in  any  manner  to 
impair  the  sheriff'^s  right  to  his  poundage  fees.  Its  avowed  objeot 
was  to  relieve  him  from  his  responsibility  as  the  keeper  of  peiiabft- 
hle  property ;  and  to  benefit  the  defendant  by  deliverkig  it  bade 
to  him.  In  other  respects  the  sheriff's  rig)it  to  his  fees  femaias 
unaffected. 

From  these  views  of  the  subject  I  feel  satisfied,  that  the  aheiifp 
right  to  poundage  fees  has  not  been,  m  any  manner,  shAea  by  the 
mere  interposition  of  the  injunction*  Acoonding  to  the  aamnt 
course  the  court  would  not  have  discharged  eitber  the  peraoB  or 
the  property  of  the  defendant  from  the  custo4y  of  the  sheriff  under 
the  execution,  but  upon  the  express  condition,  that  his  poundage 
fees  should  be  paid  or  secured ;  {q)  and  the  alterations  made  bjr 
the  acts  of  Assembly  go  no  further  than  to  prerent  the  sheriff  from 
holding  tbe  person  or  selling  the  personalty  taken  in  execution  as 
a  means  of  obtaining  payment  of  his  fees. 

But  this  suit  was  instituted,  and  the  injunction  obtuned  by.n 
corporator  of  The  Cape  Sable  Company^  ay  qomplainaat  againBt 
that  body  politic,  aud  the  plaintiffs  in  the  eteeutions  as  defendanla^ 
and  they  have,  by  a  special  agreement,  consented  to  a  decree 
directing  tbe  whole  of  the  property  of  this  corporation  to  be  sold. 
It  is  therefore  this  decree  which  has  thus  left  this  sheriff  in  the 
possession  of  a  complete  legal  right  without  any  means  whatever 
at  law  of  having  it  satisfied.  If  the  injunction  had  been  dissolved 
the  sheriff  might,  as  we  have  seen,  have  proceeded,  under  the  levy 
he  had  made  upon  the  land  of  this  company,  to  make  sale  of  it  to 
satisfy  his  poundage  fees ;  but  the  decree  has  deprived  him  of  tbe 
right  to  do  so. 

The  plaintiffs  in  the  executions  cannot  be  permitted  to  consent 
to  a  decree,  or  in  any  manner  to  produce  a  sale  of  the  defendant's 


(0)  1799,  cii.  79, 8.  10.— (p)  Bond  v,  GooptFtS  NeTtoibtr.  ISM.-^Pw  Bujm, 
OutnctUor.-^{q)  Fiankljrn  v.  TbaiQas,  8  :M^iiv.  SS4. 
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property  under  an  avtllority  differefll  firom  that  of  the  execntiour 
they  had  caused  to  be  issued)  and  levied  by  the  sbeciff,  so  as  to 
deprire  him  of  his  poundage  fees.  Sueh  a  course  of  proceeding 
by  those  plaintife,  to  the  prejudice  of  the  sheriff,  would  be  a  fraud 
upon  hiin,  which  I  ind  no  ground  to  impute  to  them  from  any  of 
their  manifested  intentions.  Their  consent  to  the  decree  for  a  sale 
Bsust,  therefore,  be  considered  as  an  implied  admission,  that  the 
Aeriff's  right  should  not  be  affected  by  it;  and  that  his  fees 
should  be  first  satisfied  out  of  the  proceeds  of  the  side  made  under 
ttie  decree. 

Then  as  to  The  Cape  SaUe  Oompantfy  and  its  several  corpora- 
tors, who  were  oleariy  liable  in  ■  their  politic  capacity,  they  coald 
not  surely  be  allowed  in  any  way  to  cast  off  their  liability  and  leave 
this  sheriff's  claim  unsatisfied.  To  turn  this  sheriff  over  to  his 
action  at  law  against  this  company,  grounded  on  their  legal  liabi- 
liiy,  would  be  to  leave  him  without  the  least  redress ;  since  it  is 
shewn,  Aat  he  could  not  even  compel  tbem  to  answer  his  demand; 
as  they  have  no  property  which  could  be  taken  under  a  distringas 
to  enforce  an  answer,  (r)  For  it  would  seem,  a  corporation 
divested  of  the  means  of  answering  the  ends  of  its  institution  is 
thereby  dissolved.  («) 

I  am  therefore  of  opinion,  that  the  claim  of  this  petitioner  is  a 
just  and  legal  one ;  and  that  upon  the  equity  arising  out  of  the 
peculiar  circumstances  of  this  case,  it  is  indispensably  necessary, 
that  this  court  should  take  cognizance  of  it  and  grant  to  the  peti- 
tioner the  relief  he  asks ;  and  that  his  claim  should  be  paid  in  pre- 
«lifirenee  to  the  plaintiA  in  the  executions,  and  The  Cape  SaNe 
Company  J  or  any  of  its  corporators. 

According  to  the  strict  principles  of  the  feudal  system,  the 
feudatory  was  not  allowed  to  alien  any  land  held  by  him  of  his 
superior;  nor  could  land  so  held  be  sold  under  an  execution  for 
the  payment  of  debts,  lest  such  a  sale  might  be  resorted  to  as  an 
indirect  mode  of  alienation.  But  apart  from  those  principles  of 
feudal  law;  land,  according  to  all  law,  at  all  times,  and  every 
where,  appears  to  have  been  considered,  in  this  respect,  as  a  spe- 
cies of  property  deserving  the  most  deliberate  regard.  Not  being 
capable,  like  mere  perishable  moveables,  of  being  safely,  and  with- 


(r)  Bae.  Abr.  tit.  CorpontioD,  E.  2;  Adley  v.  The  VHiifttible  Company,  17 
▼••.  SIS;  B.  C,  1  Mtriv.  1S7.^— (•)  The  Kin^  and  Qaeen  v.  The  Mayor  of  Lon- 
don^  IS  Mod.  17;  8.  Ca.  1  Show.  274)  Com.  Dig.  tit.  FnuMhisea,  (O.  ff.) 
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out  diaadvmtage,  passed  «i  everj  nmKm^  and  vBiiMdwtdjF  fion 
hand  id  hand;  the  aliejiatMm  and  traasfti'  of  land  firom  one  to 
anoUitr  has  been  eveiy  where  required  to  be  made  and  autbenti* 
cated  with  a  higher  degree  of  solenmity  than  mere  personal  estate* 
And  us  agriculture  has  alwajs  been  regarded  as  the  first  of  pnr- 
suitSy  and  of  the  highest  importance  to  the  commonwealth ;  {i)  no 
oompulsorjr  alienation  has  been  allowed  to  be  made,  in  any  case, 
to  the  prejudice  of  husbandry,  or  so  as'  to  endanger  the  loss  of  anj 
then  growbg  (srop.  (u)  For  these  reasons  it  seems  to  hsTe  been 
every  where  regarded  as  a  general  rule,  that  land  should  not  be 
liable  to  be  taken  in  execution  and  sold,  where  there  was  a  suffi- 
ciency of  moTeables  to  be  found  for  the  satisfaction  of  the  debt  (w) 
And,  following  out  the  reason  of  this  geneml  xuk^  it  has  always 


(0  Co.  Litt.  85;  Vatlel,  b.  1,  c.  7.— (u)  Co.  Litt.  65;  Land  Ho.  Assis.  121.— 
(10)  a  Inst.  18,  394;  Oilb.  Erecutton,  8;  Gilb.  Co.  Exeh.  188;  7  PeteradorO^ 
Abr.  587,  noto;  Code  Napoloon,  by  Banret,  Introd.  82S;  8  Boutharn  Bevt«w»  88*81; 
Bowaman  v.  Reeve,  Prec.  ChaD.  677;  ADonymous,  9  Mod.  66. 

The  English  statute  of  1285,  (13  Ed.  1,  c.  18,)  which  gave  the  et^U,  by  which 
all  the  debtor's  personalty,  or  a  moiety  of  his  lands  might  be  taken  in  ezecotion,  ift 
&voiir  of  husbandry,  excepts  bis  oxen  and  beast*  of  the  plough. 

By  an  act  of  the  Provincial  government,  it  is  aet  forth,  tbet  *  whereas  many  of  the 
inhabitants  of  this  province  are  and  have  been  exceedingly  grieved  and  burthened 
by  executions  laid  apon  them  in  the  summer  time,  when  it  is  not  possible  for  them 
to  procure  effects  for  the  payment  and  satislhetioii  of  tbeir  eredttors,  by  neMw 
whereof  they  are  often  times  kept  in  prison  a  long  time,  and  thereby  dinJUed  fiaoi 
making  and  tending  their  crops,  to  the  great  prejudice,  if  not  ruin,  of  many  of  the 
inhabitants  of  this  province,  being  thereby  lefl  destitute  of  any  means  to  satisfy  their 
creditois.' — 1715,  eh.  88.— And  by  another  act  it  is  declared,  that  no  slave  ehili  Iw 
sold  by  any  administrator  A>r  the  paymaot  of  debts  t  nor  any  •xecntien  eerved  s^osi 
any  slave  so  long  as  there  shall  be  other  goods  of  the  deceaeed  sufficient  to  satisJgf ' 
the  debt,  but  shall  be  kept  and  employed  for  the  benefit  of  the  creditors  and  orphans, 
until  the  crop  begun  in  the  life-time  of  the  deceased,  shall  be  finished. — ^1715,  ck, 

88,  8t  o. 

By  a  British  statute  passed  about  the  year  1816,  for  the  pnrpose  of  regulating  the 
execution  of  legal  process,  so  as  to  be  consistent  with  good  husbandry,  it  is  enacted, 
that  the  sheriff*  shall  not  carry  off,  or  sell  for  the  purpose  of  being  carried  off^  from 
any  lands,  let  to  farm,  any  straw,  threshed  or  unthreshed,  or  any  straw  of  enf» 
growing,  or  any  chaff,  colder,  or  any  turnips,  or  any  manure,  con^>oet,  asbee,  er 
sea- weed,  in  any  case  whatever;  nor  after  notice,  any  hay  or  vetches,  nor  any  roots 
or  vegetables  being  the  produce  of  such  lands,  where,  according  to  any  written 
agreement  with  the  landlord,  the  same  is  to  be  expended  thereon.;  but  shall  sell  the 
same  under  certain  regulations,  to  be  there  used  and  expended,  according  to  the 
custom  of  the  country ;  or  according  to  the  written  agreement,  as  the  case  may  be. 
And  by  the  sixth  section  of  this  statute,  all  crops  and  produce  so  sold,  and  all  cattle 
and  implements  of  husbandry  empbyed  and  used  in  and  about  the  same,  are  pro- 
tected from  distress.^66  Geo.  8,  c.  50;  firadby  on  Distresi^  84  ^  Watson  on  ths 
Office  of  Sheriff,  180. 
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\meti  tlie  course  df  tMs  cocui,  in  all  cases,  vrhere  a  sale  of  real 
estate  has  been  made  ufkder  its  order  or  decree,  to  have  a  delrrery 
of  the  possesiriofi  so  made  as  to  insure  the  safety  of  the  then  grow^ 
ing  crops,  (x) 

The  statute  of  1739,  which  subjects  land  to  be  taken  tn  execn"- 
tion  and  sokl  for  the  payment  of  debts,  makes  no  distinction  be»- 
tween  real  and  personal  estate,  (y)  And  I  know  of  no  case,  in 
this  state,  in  which  it  has  been  held  or  even  intitnated,  that  in 
executing  a  writ  of  jSen  faeiaSy  the  plaintiff  or  the  sheriff  was  un- 
der any,  the  least  obligation  to  endeavour  to  obtain  ssrtisftiction 
first  out  of  the  personal  estate  of  the  defendant,  {z)  Tet  as  the 
ancient  common  law  did  mtike  such  a  distinction ;  and  as  the  per^ 
sonal  estate  is,  in  many  respects,  considered  by  our  law  as  the  pri<- 
mary  and  natural  fund  for  the  payment  of  debts ;  (a)  the  personal 
estate  should,  in  this  instance,  have  been  first  applied.  And, 
therefore,  the  sheriff  here  must  be  held  to  be  entitled  to  poundage 
fees  on  the  personalty,  so  far  as  it  would  have  gone,  accordmg  to 
its  appraised  value,  towards  the  satisfaction  of  the  sums  really  due ; 
And  for  the  residue  to  poundage  fees  upon  the  realty.  (6) 

Whereupon  it  is  Ordered^  that  the  petitioner  fViUiam  O^Hard  be 
and  he  is  hereby  allowed  poundage  fees  as  prayed  j  that  is  to  say, 
the  amount  of  such  fees  to  be  estimated  according  to  law,  on  the 
personal  property  taken  in  execution  by  him  as  aforesaid,  so  hr  as 
the  same  was  adequate,  according  to  its  appraised  value,  to  hare 
satisfied  the  amount  really  due  upon  the  said  executions,  and  re- 
quired to  be  made  by  them ;  and  upon  the  residue  thereof,  wliich 
must  have  been  satisfied  out  of  the  real  estate  so  taken  in  execu- 
tion, according  to  law  as  where  lands  are  taken  in  erecutibn  and 
sold,  (c)  And  it  is  further  Ordered^  that  the  said  poundage  fees 
are  hereby  allowed  out  of  the  proceeds  of  the  sales  of  the  pro^ 
perty  of  TV  Cape  ShbU  Company  in  preference  to  the  claims  of 
the  plaihtiSs  in  the  said  executions,  and  of  7%e  Oipe  ScMe  Oom^ 
pany  and  its  corporators.  And  the  auditor  is  hereby  directed  to 
state  the  claim  accordingly. 


^i*i 


ix)  Doe  0.  Withermctc,  11  C6m.  Law  Bep.  8;  Rawlings  o.  CarmH,  1  Bland* 
75,  note;  Doisey  v.  CampbeU,  1  Bland,  364;  Tyson  v.  Hollingsworth,  2  Bland, 
a34,  tiote.— (y)  6  Geo*  2,  c.  7 ;  Coombs  v.  Jordan,  ante  284.— (2r)  Hanson  9. 
BarBM,  9  G.  Id  J.  887 ;  Os1khii«  p.  Woods«n,  1  Haywood,  24.-— (a)  Hattinmid  i^. 
Hammond,  2  Bland,  847;  Claniaorrii  v.  Bingham,  12  Oohd.  Cban.  Rep.  |88>--(^) 
Clerk  9.  Withers,  8  Mod.  299.— (e)  Norember,  1779»  cb.  25,  s.  4  and  5;  1790,  cb. 
09 ;  1818,  ch.  102,  s.  5  and  8. 
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On  UieJ20lh  of  April,  1829,  PMv  O.  LtfcAW^ 
aguii9t  the  proceeds  of  sale  ia  this  caae,  bj  bis  petition,  not-^m 
batb,  stated,  that  the  sheriff  O^Hara  bad,  by  a  special  eontracty 
agreed  to  accept  as  a  compensation  for  his  services  a  sum  abont 
two*thicds  less  than  his  legal  poundage  fees.  Whereupon  he 
prayed,  that  O^Hara  might  be  ordered  to  answer^  and  that  the  natp 
ter  might  be  reheard.  On  the  21st  of  the  same  month  this  applir 
cation  was  dismiss^  with  costs. 

.  On  the  25th.  of  April,  1839^  George  JVHbon,  advunistfator  of 
James  JVeUsanj  deceased,  Eli  JBoMerfOfi,  Benjamin  Welch  and 
Hugh  Mtdlen,  creditors,  who  had  filed  their  claims  against  7%e 
Cope  Sable  Company^  under  the  decree,  by  their  petition,  not  on 
oatfi,  stated,  that  no  payment  had  then  been  made  to  O'JXsm  lan* 
der  the  order  of  the  15th  December ;  that  the  time  allowed  by  the 
notice  given,  as  directed  by  the  decree,  for  creditors  to  bring  in 
their  claims,  expired  on  the  30th  of  December  last ;  after  which 
day,  and  before  the  passing  of  the  order  of  the  16th  of  Decern* 
ber,  they  had  filed  their  claims ;  and,  therefore,  they  had  neither 
in  point  of  law  or  of  fact,  any  notice  of  0*Hara^s  petition,  or 
any  opportunity  of  controverting  bis  claim;  that  (fHara  had 
entered  into  a  special  contract  to  accept  as  a  compensation  for  his 
services,  muoh  less  than  his  legal  fees ;  and  yet  had,  in  his  peti* 
tion,  suppressed  all  mention  thereof;  thereby  leaving  the  court  to 
presume,  that  he  was  entitled  to  the  full  amount  of  his  ponndage 
fees.  Whereupon  they  prayed,  that  O'lffixra  mig^t  answer;  and 
that  they  mi^t  have  such  relief  as  seemed  right, '&c. 

27/A  AffU,  1829« — ^Bland,  ChasieeUor. — Upon  this  petition  I 
must  repeat  what  I  have  said  on  the  petition  of  PkUip  G.  LtMmk- 
ner,  that  the  order  of  the  6th  of  November  last,  placed  it  in  Ae 
power  of  all  who  had  a  right  to  oj^ose  the  daim  of  WiMiasm 
O^Hara  to  do  so  on  the  day  :appoiQted.  The  matter  of  the  fine- 
going  petition,  it  is  clear^  inight,  then  as  now,  hare  been  ofleied 
as  a  cause  why  O* Harass  claim  should  not  be  allowed ;  but  it  was 
not  then  presented.  This  petition  assigns  no  reason  why  this  mas- 
ter was  not  then  introduced  by  the  parties  who  might  then  have 
done  so.  Whether  this  suit  was  then  to  be  contemplated  as  a  cre- 
ditor's bill  or  not ;  or,  in  whatever  light  0^ Harass  claim  may  be 
considered  y  it  is  very  clear,,  that  it  has  been  regularly  put  in  issae, 
tried  and  adjudieated  open  between  him  and  those  with  when,  if 
at  all,  he  contradted  as  is  alleged,  and  of  whom  he  had  a  right  to 
make  the  demand.    On  a  creditor's  biU  the  originally  suing  credi- 


Tttfi  eAra  BABUC  COMPANY'S  CAB£.  643' 

tor's  cltiim  baving  been  determined'  to  be  valid,  as  between  tfie  then 
parties,  can  ncfver  be  again  questioned  by  any  creditor  tvbo  may ' 
thereafter  come  in ;  nor  is  there  any  instance  in  which  a  claim  once 
established  as  between  proper  parties,  can  be  again  qnestioned  by 
any  one  who  may  be  thereafter  allowed  to  come  in  and  participate 
with  either  of  the  original  litigants ;  unless  upon  some  ground  of 
aDeged  fraud  and  edluston.  {d) 

Whereupon  it  is  Orderedy  that  the  foregoing  petition  of  George 
JVWtom  and  others,  be  and  the  same  is  hereby  dismissed  with  costs. 


After  wfaioh  the  auditor  made  and  filed  a  report,  dated  on  the 
18th  of  February,  1830,  in  which  he  ssjs,  that  he  had  ezanuned 
the  proceedings  of  these  cases,  and  stated  all  the  claims  esthibited 
against  the  estate  of  The  Cape  Sable  Company.  Claim  No.  1,  is 
for  a  judgment  recovered  by  Robert  (Hwer  against  the  said  com- 
pany, on  which  a  fieri  facias  was  issued  and  laid  on  all  the  real 
and  personal  estate  of  the  company.  The  complainants  by  their 
ImH  of  complaint  impeached  said  judgment  lor  fraud  and  irregu* 
lar ity.  And  by  their  exceptions,  filed  on  the  20th  of  April,  1839, 
they  object  to  the  auditor's  report  of  the  29th  of  February,  1828,  so 
far  as  relates  to  the  said  claim,  because  there  is  no  suflkient  -  ett- 
dence  to  sustain  the  said  claim,  and  because  said  Robert  OUver  has 
no  legal  or  equitable  claim  against  the  said  company,  or  its  funds 
or  property ;  and  because  said  Robert  OUoefj  if  a  creditor  at  all| 
18  to  be  deemed  a  general  creditor,  and  not  a  judgment  creditor, 
nor  entitled  to  any  preference,  as  a  creditor,  whatsoever.  And  by 
other  exceptions,  filed  on  the  same  day,  they  deny,  that  said  claim 
has  any  foundation  in  law  or  equity;  and  also  deny,  that,  if 
deemed  a  creditor  at  aU,  the  said  Robert  Other  is  to  be  considored 
a  judgment  credited,  or  entitled  to  any  preference  whatsoever  aa  a 
creditor ;  and  also  object,  and  plead  the  act  of  limitations  against 
said  claim.  Similar  exceptions  have  been  filed  by  P.  O.  Ledkkit- 
9i«r,  who' has  exhibited  a  claim  against  the  said  estate.  The  audi- 
tor thinks  he  is  bound  to  consider  Robert  OHver  as  a  hmafiie 
judgment  creditor,  and  allows  the  claim  accordingly. 

Claims  No.  2, 3, 4  and  6,  are  on  judgments  rendered  against  the 
company,  and  now  entered  for  the  use*  of  Chofrkt  Carroll  of  Car' 
reUhn*  The  complainants  and  P.  O.  LeehleSiner  have  filed  objec- 
tions to  the  said  deims,  simtbur  to  those  before  stated  against 


(4  Welch  V.  Stewart,  t  Bland,  88. 
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claim  No.  1.    The  attditpr  itporlSi  that  tbfwe  alkiam  are  idao 
allowed  aa  bonafidf  judgments^ 

The  aolicitor  for  Rob^t  Oliver  has  instructed  the  auditor  to 
allow  claim  No.  1,  a  preference  oyer  all  other  claims  against  said 
ei^tate.  And  the  solicitpr  for  C/wrks  Ca$raU  insists,  thai  No.  2^ 
3|  4  and  5|  are  to  have  preference  o?er  claim  No.  1,  and  all  other 
claims.  The  auditor  is  unable  from  tb^  evidence  now  before  him 
to  determine  this  question  of  priority. 

The  said  FhU^  G.  LuhUU^at  has  also  i«lied  on  similar  excep- 
tions to  claim  No.  6 ;  the  claim  oiJame»Jfeil$Qnj  deceased.  And 
th^  d^ndiifit  R$^t  Oliver  ||a9,  by  endofSje^eot  on  the  said  dum, 
olij^f^fidy  thftt  the  same  ia  oQt  due,  apd  alj^o,  that  it  waa  haired  by 
tl^e  ant  of  UmitaUops.  Aa  to  the  sum  of  ^99  66,  the  piiocipal 
apfi  interest  of  J!^hilip  (?,•  Lechkitner^s  notp  to  and  endoissed  by 
Bicliard  Chton^  the  said  cluim  is  deaiilote  of  pio<^;  as  tbeie  is  no 
ef  id^nce  to  coppect  the  said  note  with  the  transactions  of  the  com- 
pfiqy*  Th^  residue  of  the  claim  is  iojp  the  amount  of  two  bills  of 
said  L^chleitner^Sf  and  ope  Oipm'4  Troo$t  oa  Akxmder  MitcAeU, 
in  favpur  of  .Richard  Ckiton^  and  by  the  latter  endorsed ;  which 
bills  profes»  tQ  be  on  aceount  of  The  Alapi  and  Copperas  Com* 
pan^.;  or,  as  it  is  supposed,  of.  The  Cape  Sable  Cknnpmiy.  To 
those  bilh  is  annei^ed  a  copy  of  a  bill  of  sale,  by  said  Lechleiimer 
and.  Tro0ity  to  /oifies  JVeiUom  and  JtosweU  2#,  CoU,  of  all  the 
grpptprV  intejje&t  in  The  Alum  and  Copperas  Works  at  Cape  JSabJe 
ufuWr  their  c^trm^t  with  The  Ocgfe  ^\Ue  Camptmjfj  m  tniaf^ 
ampi^^t  other  things^  to  secme  the  payment  of  the  sum  of  five 
thouw^d  doUprs  dpe  to  Sfid  Jimfs  Jfeik^n^  on  i^ain  promisaoiy 
nptc^  of  said  Lechleitner  and  Troaeiy  endorsed  by  aakl  ^ekard 
Gaf^n^  iwd  Aletem^  MjiU^heU  aa  agent  of  the  eaid  company,  and 
diaooupted  fpr  said  LeMeUmer  ? nd  Tr^^t^  to  epable  them  to  cany 
on  The  Alum  ami  Co|^raa  Worlds  at  Cape  Sable ;  and  alao  aU 
other,  debts  whi^  ar^  or  may  beeoptraoted  by  said  Cblon  QtMiid^ 
ell^  or  to.  which  they  or  either  of  th^m  may  bci  a  party  bound  fa; 
ae^eptiogi  or  endorsing,  or  o^erwise.  fcp*  the  use  of  said  LedUrii- 
ner  and  TVoor^. 

The  #^itoB  finds,  tkiat  aaid  Mifeh^  lackteitner  and  Tn»fif  as 
agealB,  were  ia  the  habit  of  drawipg,  endoi^ing  apd  accepting  billa 
and  pates  pa  account  of  The  Cape,  SMk  Qmp^nUrWd  that  in  lbs 
Icfdger  book  of  the  company,  folio  8,  th^  said  Jptner  JVUb«f»  U 
made  a  creditor  for  amount  of  tl^e  said  twp  bilk.   The  last  entgr,  in 
rektion  to  these  bills,  is  of  the  Slst  of  Ilecember,  1823.    But  the 
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oq  the  19th  of  March^  1827^  under  a  conupi^sion  issued  in  the 
ci|usei3|  filed  an  accounti  W.  1 ;  wLich  professea  to  be  an  account 
of  the  debt»  due  .bj  the  company^  and  states  this  claim  to  be  a 
claim  against  the  company*  Under  these  circumstances  the  audi* 
tor.  ,$ubi4itS|  th^t  th0  said  claim  is  not  barfed  bj  limitations.  But 
t^e  aiiditpr  further  suggests^  that  if  those  bills  were  intended  to  be 
secured  by  the  mortgage,  before  referred  to,  th^y  are  to  be  consi- 
clesed  as  given,  in  fact^  for  the  proper  debt  of  the  dri^w^r's ;  and 
The  Cap^  Sable  Company,  would  be  ip  the  nature  of  a  surety* 
Tb«  g^u^ral  usage,  ia  the  case  of  a  claim  filed  against  the  estate  of 
a  surety^  is  to  require  proof  of  the  insolvency  of  the  principal 
debtor*  ,H^  submits,  whether  the  peculiar  form  of  the  Qonti:acts 
which  renders  the  company  primarily  liable  at  law,  should  exempt 
tbia  ddjiOk  frpm  the  operatino  of  the  general  rule. 

Claims  |f o.  7  and  8,  are  Qot  proved  in  the  usual  manner.  They 
ace  on  nQtes  of  outre  than  three  years  atajpding ;  and  appear  to  be 
barred  by  limitations  ;  which  is  pleaded  by  Bobe^i  Olivier. 

The  said  Robert  Oliver  has  also  pl^ded  limitations  against 
claims  No.  9  and  12.  But  the  auditor  thinks  they  are  not  barred  ; 
aa  payments  are  prpved  to  be  made  on  account  within  three  years* 
Claim  No.  10  is  not  proved  in  thei  usual  manner.  The  said  Robert 
Oiwer  has  alsp  pleaded  the  act  of  limitations  against  claim  No.  lU 
But  by  the  auditor's  report,  filed  8ih  of  March,  1828,  the  said  EU 
Baldtrson,  the  claimant,  is  made  a  creditor  to  the  amount  oC 
$2,285  25,  exclusive  of  interest.  If,  as  the  auditor  is  inclined  ta 
think,  the. said  report,  prepared  from  materials  furnished  by  the 
company,  is  evidence  against  the  defendants  to  rebut  the  plea  of 
limitations,  there  will  be  sufficient  evidence  to  sustain  the  whole 
cl^n^  AS  stated.  The  auditor's  report^  so  far  as  respected  this- 
claimant,  was  ex  parte;  whereas,  for  the  amount  of  his  claim,  be 
relies  on  an  account  stated  between  himself  and  A>  MUchell^  the 
agent  of  thexon^panyl. 

Claim  No.  14  is  the  claim  of  Gerard  Troosi;  who  was,  for  seve-^ 
ral  years,  the  manager  or  superintendant  of  The  Cape  Sable.Com-- 
pany^e  Works.  It  commences  in  September,  1813,  and  continues 
to. the  year  1822.  A  number  of  vouchers  have  been  filed  to  sustain 
the  account ;  but  so  many  are  defective  in  form,  that. the  auditor  is 
unable  to  state  any  satis&ctory.  account  firom  them.  He  has  ibui^d, 
ameogsl  the  papers  filed  by  the  company,  an  account  which  agrees 
substantially  with  the  account  now  exhibited.    It  does  not  appear. 


046  Tfi£  CAPS  SABLE  COMPANT*B  CASE. 

tbat  the  compan  j  erer  accepted  tihe  said  accmmt ;  ndAcr  does  *  it 
appear  to  have  been  rejected.  Bat,  considermg  the  nature  of  tb^ 
relation  which  existed  between  the  partteB,  and  the  character  of  the 
expenditures  made  by  the  claimant ;  and  that  no  further  account 
was  called  for  by  the  company,  the  auditor  thinks,  that  the  daim 
may  be  allowed  without  further  proof;  at  least,  to  the  extent  of  the 
payments  proved  to  have  been  made  by  any  of  theTouchen  exhtbi« 
ted,  whether  those  vouchers  be  in  form  or  defective.  The  claim- 
ant has  also  filed  two  little  books,  A.  and  B.,  which  are  proved  to 
have  been  kept  by  one  •^.  Hilgaty  who  was  a  cleric  in  the  employ 
of  the  company,  and  is  since  dead;  The  books  prove  expenditures 
to  the  amount  of  $5,742  83 ;  but  as  credits  are  admitted  on  gene* 
ral  account  to  the  amount  of  $7,264  19,  it  is  supposed,  that  the 
claimant  can  derive  no  benefit  firom  those  books. 

No.  15  is  the  claim  of  Philip  0.  LecMeiinery  who  was  also  an 
agent  of  the  company ;  and  is  of  many  years  continuance.  The 
claimant,  from  time  to  time  exhibited  accounts  current,  which  seem 
to  have  been  accepted  by  the  company,  and  entered  upon  the 
company's  books.  But  those  books  being  kept  upon  mercantile 
principles ;  and  exhibiting  only  general  results  in  complex  forms, 
between  which  and  simple  details,  it  is  extremely  difficult  to  insti* 
tute  a  comparison,  the  auditor  has  endeavoured  to  test  the  accuracy 
of  the  accounts  now  filed  with  the  aforesaid  accounts  current  He 
finds  they  correspond  substantially  from  the  commencement  to  the 
entry  of  the  21st  of  August,  1819,  inclusive,  except  in  the  particu* 
lars  stated  in  the  schedule  herewith  returned.  The  charge  of 
$394  70i,  as  of  the  first  of  July,  1821,  is  sustained  by  an  entiy  ia 
the  day*book,  foKo  99;  and  the  charge  of  $1,381  02^,  as  of  the 
first  of  May,  1823,  is  sustained  by  an  account  formerly  exhibtfted, 
and  an  entry  on  the  day-book,  folio  124j  for  $1 ,381  86.  The  re- 
maining charges  from  the  21st  of  August,  1819,  are  not  sustained 
by  vouchers.  The  auditor  has,  nevertheless,  for  the  present, 
adopted  the  claimant's  statement  and  allowed  interest  from  the  10th 
of  August,  1824. 

The  claimant  has  also  exhibited  another  statement ;  in  whidi  he 
adopts  the  balance  stated  to  be  due  by  the  company's  ledger,  folio 
55 ;  reserving  to  himself  the  liberty  of  shewing  errors,  whiefa,  he 
alleges,  exist  to  a  considerable  amount.  The  auditor  has  restated 
the  claim  upon  those  principles  as  claim  No.  16.  In  the  first  phee 
the  claimant  adds  to  the  balance,  appearing  due  on  the  booksi,  the 
amount  of  additional  expenditures  since  the  last  entiy  fheieio ;  say 
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tiie  3l9t  of  December,  1833.    The  only  objectioii  to  Uiis  part  of 
the  claim  is,  that  no  voachem  are  exhiUted  to  sustain  it 

He  next  claims  for  amount  of  a  draft  supposed  to  have  been 
drawn  by  the  claimant  on  Alexander  Mitchell^  in  flavour  of  Richard 
Cal99ij  at  six  months,  for  $2,500 ;  which  is  charged  to  him  in  day- 
book, folio  93.  The  books  appear  to  have  been  made  up  some 
time  after  the  transactions  recorded  had  taken  place ;  and  by  an 
accountant  who  does  not  seem  to  have  had  any  personal  know- 
ledge of  the  aflBiirs  of  the  company.  And  immediately  after  the 
entry,  the  accoantaat  adds  diis  memorandum.  ^There  is  some 
doubt  as'to  the  correctness  of  the  dft«  of  $2,600  being  ch'd  as 
above ;  but  nether  Mr,  C.  nor  Mr.  M.  seem  to  be  prepared  to  ex- 
plain the  transactioa ;  therefore,  it  is  deemed  advisable  to  make 
this  entry  for  the  present,  with  the  advice  of  Mr.  C,  to  be  investi- 
gated in  future.'  As  the  proposed  investigation  has  never  taken 
place,  and  as  no  explanation  has  been  made  to  the  auditor,  it 
is  submitted^  that  the  claimant  is  entitled  to  be  relieved  from  this 
charge* 

The  third  error  charged  is  for  the  amount  of  SneUing  and 
Mat$an*s  acceptances  of  the  claimant's  drafts  for  (^d40  and  $650, 
entered  in  day-book,  folio  69;  which  is  supposed  to  be  a  double 
entry  for  the  proceeds  of  the  first  acceptance,  entered  in  folio 
23,  for  |931 ;  and  of  the  second  entered  in  folio  25,  $518  10. 
The  auditor  thinks  those  entries  relate  to  the  same  transactions. 
But  in  folio  22,  there  is  a  cross  entry  for  the  proceeds  of  the  first 
acceptance ;  and  in  folio  25,  there  is  a  cross  entry  for  the  proceeds 
of  the  second  acceptance ;  which  neutralize  the  former  entries  in 
folios  23  and  25,  and  leave  the  claimant  chargeable  only  with  the 
nominal  amount  of  the  acceptances  as  charged  in  folio  69.     The 
transaction  appears  to  be  as  follows.     The  company  had  consigned 
a  parcel  of  alum  to  SneUing  and  Mason  of  New  York;  and,  in 
anticipation  of  sales,  the  claimant  drew  the  bills  in  question  on 
Spelling  and  Maeon  in  favour  of  Alexander  Mitchell;  who  dis- 
counted the  same,  and  remitted  certain  sums,  as  the  proceeds 
thereof,  to  the  claimant  at  Philadelphia,  with  the  sum  so  remitted 
he  is  chargeable,  but  with  nothing  more.     The  auditor,  therefore, 
thioks  the  error  consists  in  charging  the  claimant  with  the  nominal 
amount  of  his  drafte,  $1,590,  instead  of  the  sums  remitted  to  him 
as  the  proceeds  thereof,  $1,449  10. 

The  fourth  error  is  for  amount  of  account  of  J.  and  A.  and  W. 
B.  FoHf  $195  51;  as  of  the  9th  of  Decfmber,  1820,  charged  in 
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daj-book,  folio  99.  As  the  aiticles  toditdad  in  fhifl  account,  fiom 
their  nature,  and  (torn  the  entries  on  the  book^,  stppear  to  faaTe 
come  to  the  use  of  the  company,  the  claimant  seems  to  bare  been 
improperly  charged  as  between  Messrs.  Post  and  himself,  unless 
a  cross  entry  is  made,  allowing  him  the  amount  as  against  the 
company. 

The  fifth  error  alleged  is  for  amount  of  two  drafts  on  and  ac- 
cepted by  A.  MUchell  in  fevouf  of  R*  Cbfon,  Ht  four  mmiflia;  Ae 
one  dated  the  19th  of  f^ebruary,  18S2,  for  $649;  and  the  otber 
dated  on  the  10th  of  February,  1822,  for  $623  49.  In  day-book, 
folio  66,  the  claimant  is  made  debtor  to  drafts  accepted  for  amoant 
&[  those  drafts,  and  in  folio  93,  is  made  debtor  to  tfte  company  far 
payment  of  the  same  drafts  by  A*  MUcheUj  agent  Hie  aoditor 
tiiinks  that  this  error  is  proved. 

Bat  in  the  sixth  place,  the  claimant  denies  his  liability  for  (be 
amount  of  the  draft  for  $623  43 ;  insisting  that  it  shonid  be  cbai]ge4 
in  account  to  Dr.  TmosU  But  no  evidence  of  Trws^s  Itabiiify 
lias  been  furnished ;  and  in  the  absence  of  such  evidence,  the 
claimant  should  not  be  i^lieved  from  the  charge. 

The  seventh  error  complained  of,  is  for  the  clflimant^  draft  in 
favour  of  Charles  F.  Mayer  for  $60.  It  is  alleged,  that  this  draft 
has  not  been  paid  by  the  company.  But  no  proof  has  been  for- 
nished,  by  whidh  the  auditor  could  try  the  correctness  of  this 
allegation.  The  auditor,  therefore,  thinks,  that  the  error  h  not 
proved. 

The  last  error  is  for  amount  of  the  capital  ftimtshed,  or  supposed 
to  have  been  furnished  by  the  claimant.     He  claims  Ibr  capital, 
aad  additional  capital,  the  sum  of  $9,166  66 ;  and  for  negro  capi- 
tal the  sum  of  $1,197  70.     The  former  sum  is  enteiedin  leger, 
folio  9 ;  but  he  is  clearly  mistaken  in  supposing,  tbaft  he  has  been 
charged  with  the  amount  of  his  negro  capital.     The  auditor  has, 
therefore,  made  a  deduction  only  of  the  amount  of  capital  and  ad* 
ditional  capital.    But  to  this  reduced  allowance  the  auditor  objects; 
because,  as  capital,  it  cannot  be  considered  a  claim  on  an  eqdality 
with  the  claims  of  creditors  of  the  company,  but  should  be  infro- 
duced  in  an  account  of  distribution  of  surplus  estate,  if  there  be 
any  surplus,  among  all  the  capitalists.     And  if  the  auditor  be  cor- 
rect in  this  opmion,  the  claim  should  be  further  reduced  by  tire 
amount  of  negro  capital,  to  the  amount  of  iH^ich  the  chnmaat^ 
advances  are  applicable.     For  the  same  reasons,  the  amount  of 
capital  to  be  contnimted  by  the  daimmt,  m.  $10,364  39,  should 
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be  reduced  fifom  the  aaount  of  ebdm  No.  14 ;  no  credit  having 
been  allowed  therefor  in  said  claims. 

Bat  the  auditor  farther  reports,  that  by  an  agreement  made  and 
entered  into  between  Biehard  CaUm  and  others,  who  were  after^ 
wmds  incorporated  hj  the  name  of  The  Ogn  SabU  Ccmpcmy^  of 
the  first  part,  and  said  PkiUp  G.  Lechliiiner  and  Gerard  TVooH  of 
the  second  part;  and  dated  on  the  Sffith  of  September,  1818,  the 
said  LechUiiner  and  Trooei  engaged  to  erect  and  establish,  on  the 
lands  at  Cape  Sable,  belonging  to  said  Bkhard  Caton  and  others, 
wodrks  for  making  copperas  and  ahm ;  and  to  cwry  on  and  superin- 
tend  the  same;  and  to  supply  and  fiimish  one*balf  part  of  the 
whole  capital  that  might  be  found  necessary  for  so  establishing  and 
carrying  on  said  works.  By  a  subsequent  article  of  the  same 
agreement,  the  said  LechteUner  and  Troosi  undertook  to  furnish  all* 
the  capital,  above  five  thousand  dollars,  which  should  be  necessary 
for  the  purposes  aforesaid ;  and  provision  was  then  made  fbr  distri- 
bution of  the  profits  of  the  works  between  the  parties  to  the  agree- 
ment. The  auditor  thinks,  that  tins  agieeiMnt  made  said  LecUeU^ 
ner  and  Troost  co*  partners  with  the  said  CaUm  and  others ;  and 
with  The  Cape  Sable  Campampy  since  its  incorporation ;  and  as 
such  their  claims,  for  capital,  or  tor  additional  advances,  shoukl  be 
postponed  to  the  claims  of  the  mere  creditors  of  the  company. 
This  objeetion  applies  to  claims  No.  14, 15  and  16.  It  may  be 
proper  to  remark,  that  P«  6.  LeohkUmr  is  charged  on  the  books 
of  the  company  with  the  whole  amount  of  capital,  stipulated  to  be 
furnished  fay  said  O.  Trcoti  and  himself. 

The  auditor  further  reports,  that  said  P.  C.  LechleUner  by  a 
writing,  dated  on  the  36th  of  S^tembcr,  1816,  in  connderation  of 
some  money  lent,  assigned  to  Paul  BusHy  since  deceased,  all  bis 
right  and  intesest  in  the  copperas  and  alum  manuftctory  at  Cape 
Sable,  and  the  whole  amount  of  his  advances  made  for  the  same, 
aa  security  for  moneys  lent,  or  to  be  lent ;  and  also  for  notes  d»-' 
counted  by  said  BueH  for  said  LeeUeiiner;  that  by  a  deed,  bearing 
date  on  the  31st  of  August,  18S0,  the  said  LeMeiimer  and  Urooei 
assigned  unto  Bfieewall  L.  CoU  and  Jbmes  JVetben,  dl  their  r^ht, 
title,  interest  and  estate  in  and  to  the  aforesaid  works,  as  used  and 
enjoyed  by  them  under  their  contract  vrith  the  company,  in  trust,  to* 
aecure  the  payment  of  certain  monqrs  due  from  said  Leekleitner  and 
Troaet  to  said  Boeeiodl  JL  CoU  and  Jfamet  JfinUan;  a  copy  of  which 
is  filed  witht  daim  No.  6«  And  by  another  deed,  executed  on  the 
10th  of  August,  1822,  the  said  iMAMnsrassigiiediuitoeaid  Paid 
82  T.3 


BubH  all  his  diare,  right,  intexest,  olaim  and  denaod  ia  and  to  the 
aforesaid  works,  and  also  all  claim  and  demand,  that  he  might 
hHYe  against  the  said  works,  for  advances  of  money  made  for  the 
said  establishment.  This  last  deed  notices  the  assignment  of  the 
26th  of  September,  1816 ;  and  professes  to  be  made  to  secure  the 
payment  of  ihe  ^m  of  $10,396  48,  as  of  the  first  of  Janoaiy,  1822. 
The  auditor  thinks  the  claims  of.  said  LecbUitner.  and  TVoost,  if 
established,  will  be  liable  for  payment  of  said  claim  No.  6,  in  the 
first  instance ;  and  thait  the  residue  (^  the  said  claim  of  said  Leek- 
let^ner,  to  the  extent  of  the  sum  of  $10,296  48,  with  interest  iirom 
the  first  of  January,  1822,  will  be  payable  to  the  said  Paul  BustPs 
r^resentatives. 

The  auditor  further  reports,  that  the  trustees  have  not  yet  ob- 
tained an  allowance  for  their  expenses ;  and  that  the  claim  of  said 
P.  6.  Lechkiiner  which  was,  by  an  order  of  the  24th  of  Sep- 
tember, 1829,  referred  to  Samuel  Mude,  WUUam  Ou^fim,  and 
Charles  F.  Mayers  has  not  yet  been  adjusted.  He  is  therefore 
unable  to  state  an  account  with  the  trustees. 

After  this  report  of  the  auditor  was  filed  the  plaintiffs  excepted 
to  it;  because  it  allowed  the  claims  of  Robert  Olivery  Charles 
Caarrdly  Eli  Baldersany  and  James  Jfeilson,  who  have  in  truth  no 
claim  whatever,  legal  or  equitable,  against  the  estate  of  The  Cape 
SaJbk  Company ;  because  their  claims,  if  any  they  have,  are  not 
sustained  by  any  proof;  and  because  each  and  all  of  them  is  and 
are  bacred  by  the  statute  of  limitations.  And  the  defendants  ex* 
cepted  to  it,  because  it  did  not  charge  to  P..6.  LedUeitner  the  sum 
of  ^17,000,  borrowed  by  the  Ciipe  Sable  Company  for  him  by  the 
resolve  of  the  4th  of  February,  1823,  and  to  him  advanced. 

The  defendant  Robert  Oliver  excepted  to  this  report  FSni* 
Because  it  did  not  award  to  him,  as  a  judgment  ciwlitor,  a  satis- 
faction in  prefecenoe  to  all  others.  Second.  Because  the  claims  of 
James  Jfeilson^  No.  6 ;  of  Leonard  Foreman^  No.  7 ;  of  Bet^amm 
WeUhy  No.  8 ;  of  O^h  Miller,  No.  9 ;  of  James  Jl.  Sang^on,  No. 
10;  of  Eli  Batderson,  No.  11;  of  Mary  Mullen,  Ho.  12;  of  Edme 
Ducatel  4r  Soms,  No.  13;  of  Gerard  Troost,  No.  14;  and  of  PkUf 
O.  LechleOner,  No.  15  and  16,  are  not  sufficiently  pioved;  aad 
are  barred  by  the  act  of  limitations.  Thirdly.  Because  the  claims 
of  Troost  and  Lechleiiner  aie  without  any  foundation  in  law  or 
equity.  Fourthly.  Because  the  claimants  of  JVoost  and  LeeUeii- 
ner  were  partners  with  The  Cape  Sable  Compemy;  and,  as  such, 
not  only  not  entitled  to  be  allowed  aftjr  thing,  but  Mf^  personaHy 
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responsible  to  this  exceptant  Rotiert  OKver.  And,  lasilyy  Because 
7%e  Cape  Sable  Company  cannot  be  held  liable  fpr  the  claim  of 
James  Jfeihoity  No.  6,  until  it  shall  have  been  proved  that  P.  G. 
Lechkiinet  and  G.  Troost  are  insolvent,  which  has  not  been  shewn 
and  is  not  the  fact. 

The  defendant  Charles  Carroll  excepted  to  this  report.  Urst. 
Because  it  does  not  award  to  him,  as  a  judgment  creditor,  whose 
claims  are  No.  2,  3,  4  and  6,  a  preference  to  all  other  claims. 
Secondly,  Because  it  should  have  allowed  no  other  claims  than 
that  of  Robert  Oliver ^  No.  1,  and  that  of  this  exceptant.  TMrdly. 
Because  it  allows  the  claim  of  P.  G.  LechkUner,  No.  15  and  16, 
when,  in  fact,  he  is  largely  indebted  to  The  Cape  Sable  Qnnpany. 
Fourthly.  Because  P.  G.  LechMtner  is  not  charged  with  many, 
and  large  sums  of  money,  that  appear  from  the  proceedings  to  be 
due  from  him  to  The  Cape  Sable  Company,  Fifthly,  Because  it 
does  not  allow  the  judgments  marked  as  claims  No.  1,  2,  3,  4 
and  5. 

Philip  G.  LechleUner  for  himself,  and  on  behalf  of /.  /.  Vander- 
ieempy  executor  of  Paul  Bustij  excepts  to  this  report.     First.  Be- 
cause it  is  wrong  in  admitting  the  claim  of  Robert  OUver  as  a  bona 
Jide  and  regular  judgment.     Secondly,  Because  (Xiver^s  claim  is 
altogether  inadmissible,  as  an  equitable  claim,  or  as  that  of  a  gene- 
ral creditor ;  is  unsustained  by  any  evidence ;  and  is  barred  by  the 
statute  of  limitations.     TkhrsUy,  Because  CarrolPs  claim  is  not 
sustained  by  any  evidence ;  is  not  admissible  as  a  bona  fide  and 
regular  judgment  claim ;  or  as  that  of  an  equitable  or  of  a  general 
creditor;  and  is  barred  by  the  statute  of  limitations.     Fouri/dy. 
Because  the  claims  of  EM  Baldersom  and  James  MUson  are  un- 
eiipported  by  any  evidence ;  and  are  barred  by  the  statnte  of  limi- 
tations.   Fifthly,  Because  it  has  rejected  from  his  claim,  No.  16^ 
the  items  designated  as  expenditures  mnce  the  last  entry  in  The 
Cape  Sable  Company^s  books  of  December  31st,  1828 ;  and  also 
those  designated  as  the  third,  sixth,  seventh,  and  eighth,  or  last 
errors  claimed  by  him  to  be  corrected ;  and  insists,  that  the  amount 
of  capital,  additional  capital,  and  negro  capital,  cfUfjkt  to  be  de* 
dncted  from  the  aoMunt  of  his  claim.     Sixlhly.  Because  it  insists, 
that  the  assignment  to  James  JfeUson  and  Rasewell  L.^Colt  by  this 
exceptant,  entitles  JVWftdn'^  claim  to  be  paid  out  of  this  excep- 
tant's claim,  Now  16,  in  preference  to  Paul  Bustu     Seventhljf. 
Because  it  ought  to  have  allowed  his  daim  absohitely  and  Ailly  as 
he  has  stated  it,  and  without  any  reservation  or  deduction.    And 
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eighthijfy  Because  it  declares^  that  LtMeHmtr  and  TVooif  ate  not 
respectively,  or  in  any  way  to  be  considered  as  partners  of  Tke 
Cape  Sable  Company^  or  of  the  persons  composing  the  association 
incorporated  as  The  CJape  Sable  Company ;  or  that  any  agreement 
of  them,  or  either  of  them  exists  as  stated. 

Leonard  Foremany  Benjamin  Wdshy  and  Jamu  A.  Sangitony 
rely  on  the  first,  second,  third,  and  fourth  exceptions  of  LechUUr 
ner ;  and  aver,  that  thdjr  respective  claims  are  fully  jwoved,  and 
are  not  barred  by  the  statute  of  limitations. 

Gerard  Troost  relies  on  the  first,  second,  third,  fourth,  and 
eighth  exceptions  of  P.  G.  LeehUitner;  and  also  excepts  to  it, 
because  it  insists,  that  his  claim  ought  to  be  lessened  by  any 
deduction  for  capital,  additional  capital,  or  negro  capital;  and 
because  of  its  denying  the  sufficienqr  of  his  vonchers  fully  to  sus- 
tain his  claim. 

And  WiUiam  O^Hara  also  excepted  to  this  report,  other  than  so 
much  of  it  as  relates  to  the  judgment  claims.  First  Because  they 
are  not  proved  according  to  law.  Secondly.  Because  they  never 
had  any  legal  existence.  Thirdly^  Because  they  are  baned  by 
limitations.  And  he  also  relies  on  all  the  objections  made  by  the 
auditor  against  the  claims  therein  mentioned. 

The  claim  of  PhUys  O.  LechUiiner  far  an  allowance  out  of  the 
proceeds  of  sale  for  certain  fixtures  to  which  he  asserted  a  ngjkt, 
and  which  were  included  with  the  property  sold,  having  been 
referred  to  arbitration,  the  arbitrators  returned  an  award;  vhich» 
by  an  order  passed  on  the  27th  of  April,  1831,  was  finally  ratified 
and  confirmed. 

After  which  the  auditor  made  another  report,  bearing  date  on 
the  19th  of  May,  1831,  in  which  he  says,  that  he  had,  at  the  in- 
stance of  WUUam  G*Hara^  stated  an  account  between  the  trustees 
and  the  estate  of  The  Cape  Sable  Company ^  whereby  the  proceeds 
of  sale  are  applied  to  the  payment  of  the  truatees'  allowance  for 
commissions,  the  costs  of  this  suit,  the  claim  of  William  O^Bofa 
for  poundage  fees,  as  directed  by  the  order  of  the  15th  of  Decern* 
ber,  1828,  on  $26,410,  the  appraised  value  of  the  penond  eatatt 
taken  in  execution  at  seven  and  a  half  per  cent,  on  $S6  67,  and 
three  per  cent,  on  the  residue.  And  on  $432  87,  the  balance,  as 
real  estate,  at  three-fourths  per  cent.;  amounting  to  $796  7i; 
with  $7  26  costs  of  his  petition ;  and  the  sums  awarded  to  PMy 
O.  Leehkitnery  leaving  an  unappropriated  balance  ci  %3(^1M  98. 
But  although  the  whole  of  P.  G.  Leckkitner^t  elaim,  as  adjusted 
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by  the  award  is  aUowed  in  said  account;  yet  the  auditor  begs 
leave  to  suggest  a  doubt  whether  the  claimant  is  entitled  to  any 
preference  orer  other  claimants  as  to  the  sum  of  seven  hundred 
and  fifty  dollars,  agreed  and  awarded  to  be  paid  to  him  for  sub- 
mitting  to  an  arbitration  of  his  claim. 

This  report  of  the  auditor,  as  regards  the  claim  of  O^Haraj  by 
an  order  of  the  24th  of  June,  1831 ;  and  as  regards  the  arbitrated 
claim  of  LechUih^efy  by  an  order  of  the  22d  of  July,  1881 ,  no  cause 
having  been  shewn,  although  notice  given,  was  finally  ratified 
and  confirmed;  and  the  trustees  directed  to  apply  the  proceeds 
accordingly. 

The  auditor,  in  a  report  bearing  date  on  the  30th  of  January, 
1832,  says,  that  in  obedience  to  the  instructions  of  the  solicitor  of 
The  Cape  8ahU  Company^  of  Catan^  and  of  Carroll^  he  had  re- 
stated the  claim  of  Philip  G.  LechUUner.  Adopting  his  former 
statement  of  said  claim  No.  16 ;  he  has  credited  the  same  by  the 
amount  of  R.  L.  CoWi  account  for  P.  G.  Lechleiiner^s  notes  men- 
tioned in  the  resolve  of  the  company  of  the  4th  of  February,  1822, 
and  interest  thereon  from  the  31st  of  December,  1821.  And  by  the 
balance  of  the  sum  of  $17,000,  borrowed  under  said  resolve  for 
said  LechUUnefj  to  be  used  under  his  contract  of  the  25th  of  Sep- 
tember, 1813.  And  by  interest  on  said  sum  of  ^17,000,  from  the 
80th  of  February,  1822,  to  the  day  of  sale. 

The  auditor  has  adopted  the  statement  of  said  claim  No.  16, 
because  it  was  the  more  favourable  statement  for  the  parties  who 
required  his  further  account.  And  he  has  confined  himself  to  the 
allowance  of  the  credits  before  mentioned,  because  they  were  speci- 
fically required  by  his  instructions;  and  because  the  exceptions 
filed  by  the  defendants  on  the  14th  of  November,  1831,  seem  to 
admit,  that  in  all  other  particulars,  the  auditor's  statement  of  said 
elaim  is  correct.  l%e  auditor  retains  the  opinions  which  he  ex- 
pressed in  his  report  of  the  18th  of  February,  1830.  And  he  does 
not  clearly  perceive,  that  the  said  claim  can  be  credited  with  the 
aforesaid  sum  of  $17,000,  upon  any  principle  which  will  not  render 
the  said  LeehleUner  equally  liable  for  all  other  debts  of  the  company. 
And  as  it  may  be  inferred  firom  the  instructions  in  obedience  to 
which  the  present  account  is  stated,  that  the  auditor's  opinions, 
expressed  in  his  former  report,  are  misunderstood,  he  begs  leave  to 
submit  the  fellowtng  remarks  in  explanation. 

The  opimon  is  still  entertained,  that  the  agreement  of  the  25th 
of  September,  1813,  made  tiie  said  Phit^  6.  LedUeiiner  and 


654  THE  CAPE  SABLE  COMPANY'S  CASE. 

Oerard  Troosty  co-partners  with  the  said  Richard  Catdn  and  others ; 
and  wilh  The  Cape  Sable  Company  since  its  incorporation  ;  and  as 
such  their  claims  for  capital  on  additional  advances,  should  be 
postponed  to  the  claims  of  the  mere  creditors  of  the  company. 
And,  as  a  consequence,  the  said  Lechleitner  and  IVoost  are  per- 
sonally liable  for  all  contracts  and  engagements  entered  into  bj  the 
company  in  furtherance  of  the  objects  of  the  association. 

The  auditor  distinguished  the  claims  of  the  said  LechkUner  and 
Troost  for  capital  from  their  claims  for  additional  advances ;  be- 
cause the  distinction  was  made  by  the  said  Lechleitner  in  his  own 
statements ;  and  was  recognized  by  the  books  of  the  company.  Bat 
the  agreement  of  the  25th  of  September,  1813,  to  which  the  auditor 
referred,  converts  all  advances  of  the  said  Lechleitner  and  TVooxf, 
until  profits  were  made  sufficient  to  meet  disbursements,  into  capi- 
tal, and  provides  for  their  reimbursements  as  capital.  The  aforesaid 
claims  are  therefore  to  be  treated  as  the  claims  of  co-partners  for 
capital  advanced  to  the  common  stock. 

The  aforesaid  agreement  provides  for  a  distribution  of  partner^ 
ship  property  in  the  event  of  a  dissolution ;  which  was  operated  by 
a  decree  in  this  case.  But  as,  in  the  auditor's  opinion,  the  concern 
is  insolvent  and  inadequate  to  the  payment  of  debts,  the  auditor 
supposed  it  was  unnecessary  to  attempt  an  adjustment  of  the 
claims  of  the  partners.  The  claim  of  P.  G.  Lechleitner  wns 
stated,  because  it  was  filed  and  insisted  on  as  a  claim  of  a  creditor. 
The  auditor's  report  was  intended  to  exhibit  the  facts  on  which 
the  claim  was  founded,  and  the  equities  which  might  be  supposed 
to  arise  thereout,  considered  as  the  claim  of  a  creditor.  But  the 
auditor  submits,  that  his  said  report  does  not  admit  the  said  Lech' 
hitner  as  a  creditor  to  any  amount  whatever. 

After  which,  on  the  application  of  the  defendant  Oliver,  it  was, 
on  the  9th  of  May,  1832,  Ordered,  that  the  auditor's  reports  and 
the  exceptions  thereto  stand  for  hearing  on  the  8th  of  June  follow- 
ing ;  provided  a  copy  of  the  order  be  served  on  the  exceptants,  or 
their  solicitors,  on  or  before  the  20th  instant.  And  copies  having 
been  served  accordingly,  the  matter  was  afterwards  brought  before 
the  court. 

18th  Augusty  1832. — Bland,  Chancellor. — This  case  standing 
ready  for  hearing  on  the  auditor's  reports,  and  the  exceptiojis 
thereto;  and  the  solicitors  of  some  of  the  parties  having  been 
heard,  and  the  notes  of  the  solicitors  of  some  others  of  them  having 
been  read,  the  proceedmgs  were  read  and  considered. 
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It  is  a  general  rule,  that  all  liena  and  incnnibraDees  wbicli  are 
not  in  themselves  vicious  or  defective  must  be  satisfied  according  to 
their  respective  priorities,  (e)  Two  of  these  parties,  Oliver  and 
CarroUi  rely  on  their  judgments  as  giving  them  liens  which  entitle 
them  to  be  satisfied  in  preference  to  all  other  creditors  of  The  Cape 
Sable  Qmipany.  These  plaintifis  and  some  of  the  other  creditors, 
however,  not  only  deny  the  legality  of  their  liens,  but  the  very  ex- 
istence of  their  claims ;  and  as  between  Oliver  and  Carroll  them- 
selves, each  claims  a  priority  over  the  other.  It  will,  therefore  be 
necessary  to  enquire  whether  they  are  in  truth  to  be  considered  as 
judgment  creditors  and  from  what  date. 

Upon  the  principles  of  equity  by  which  this  court  has  been  so 
long  governed  in  relation  to  the  distribution  of  the  estate  of  an  in- 
solvent living  person  among  his  creditors ;  and  in  regard  to  the 
application  of  the  estates  of  deceased  persons  to  the  payment  of 
their  debts ;  upon  the  ground  that  creditors  have  by  the  misfortunes 
or  death  of  such  debtors  been  confined  to  a  single  fund  from  which 
alone  they  can  obtain  satisfaction ;  I  can  see  no  reason  why  this 
court  may  not,  upon  the  same  principles,  where  a  corporation  is 
admitted  or  shewn  by  proof  to  be  in  a  condition  of  absolute  insol- 
vency, and  especially  if  such  insolvency  must  inevitably  eventuate 
in  its  total  dissolution,  take  cognizance  of  the  matter,  call  in  its 
creditors,  and  apply  its  effects  in  satisfaction  of  their  claims,  ac- 
cording to  the  coarse  of  proceeding  in  a  creditor's  suit.  (/)  And 
this  case  having  heretofore,  by  the  admissions  of  the  parties,  been 
submitted  as  a  creditor's  suit,  I  shall  therefore  continue  so  to  con- 
sider and  treat  it. 

The  decree  of  the  5th  of  April,  1828,  is  founded  not  only  on  the 
admitted  fact,  that  these  debts  were  then  due  from  the  company  to 
OHver  and  Carroll;  but  also  upon  the  concession,  that  The  Cape 
Sable  Company  was  then  in  a  condition  of  absolute  insolvency. 
That  decree,  and  the  agreement  upon  which  it  was  passed,  there 
being  then  no  other  creditors  but  Oliver  and  Carroll  before  the 
court,  necessarily  involved  these  facts  and  admissions;  because  the 
court  could  not,  otherwise,  have  treated  the  case  as  a  creditor's  suit, 
and  have  ordered  a  sale  to  pay  debts,  none  of  which  were  then  ad- 
mitted or  established ;  nor  could  the  court  have  ordered  notice  to  be 
given  to  the  other  creditors  to  bring  in  their  claims  upon  any  other 

(<)  Rankin  v.  Scott,  12  Wheat  177.— (/)  Hammond  v.  Hammond,  %  Blaad,  816; 
Sbapherd  p.  Towgood,  11  Cond.  Chan.  Bcp.  206. 
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gwand,  than  tfcit  the  debtor  then  before  court  had  heea  adnuHed 
or  shewn  to  be  in  such  a  condition  of  iniolv^iey  as  rendered  an 
equal  and  equitable  distribution  of  its  estate  among  its  crediton 
proper  and  necessary*  Hence  it  is  clear,  in  this  as  in  every  odier 
similar  case  of  a  creditor's  suit,  that  neither  the  plaintiff,  nor  those 
who  oome  in  under  the  decree,  can  now  be  allowed  to  draw  in 
question  and  ag^n  put  in  issue  any  datm  of  any  creditor  whose 
claim  has  been  tbns  estaUidied ;  except  upon  the  ground  of  ftaud 
and  •  collusion  of  the  then  peities. 

Here,  howeTer,  these  plaintifi  now  agatin,  and  LeMritmer 
and  others,  who  have  come  in  under  this  decree,  as  crediton  of 
The  Cape  SMe  Cbmpanyy  have,  by  their  exceptions  to  the  audi- 
tor's report,  not*  only  denied  the  validity  of  these  claims  of  OH^er 
and'  QnrM  as  judgo^nt  oreditois,  but  have  also  denied  that  they 
can  be  considered  as  creditors  of  that  company  at  all^  or.  to  any' 
amount.  But  these  matters  have  been  heretofore  put  in  tssue; 
and,  after  a  fhll  investigation  have*been  finally  and  by  consent  ad- 
judicated upon;  and  therefore,  must  now  be  considered  as  en* 
tively  at  rest ;  since,  if  it  were  otherwise,  there  would  be  no  end 
to  litigation* 

•  But  although  it  has  been  finally  established,  ^t  OUoer  and 
OarroU  are  to  be  considered  as  judgment  creditors ;  yet  as  it  has 
not  been  distinctly  deohred  on  which  of  their  judgments  they 
shall  be  compelled  to  rest  their  daim,  it  will  be  neceseaiy  now  to 
asceitam  that,  in  (^er  to  determine  how  they  are  to  take  rank  in 
rdatiott  to  each  other. 

It  appears,  that  Oliver^s  first  judgment  was  obtained  on  the  9ik 
of  Deoember,  1832,  m  Anne  Arundel  County  Court ;  and  that  its 
ezeotttion  was  stayed  by  an  injunction  ftten  this  court;  for  causes 
explained  in  the  orders  of  the  21st  of  Apnlf  1823^  and  the  ?tih  o£ 
May,  1824;  and  because  of  its  having  been  obtained  in  the  court 
of  a  county  not  the  proper  residence  of  The  Cape  SabU  Cempemf* 

•  As  to  what  may  be  deemed  the  residenoe  of  a  €oqK>fation,  it 
may  be  well  to  recollect,  that,  as  no  government  can  give  to  its 
laws  any  extra-tenitorial  operation,  all  bodies  politic  must  neces- 
sarily be  considend  as  artificial  beings  of  that  country  by  whose 
government  they  were  incorporated ;  and  alien  entities  in  all  other 
countries ;  that  a  corporation  may,  in  the  country  of  its  origin, 
have  a  fixed  locality  and  residence,  from  its  nature  and  the  terxos 
of  its  creation ;  as  a  city,  town,  &c.  And  diat  all  corporatioos ; 
such  as  banks,  &c.  which  are  transitory  b  their  natuie ;  and  which 
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are  not  limited  to  toy  pku»  bf  tl^  tatinf  ^  tad  aatora  of  tbm  ciM*. 
tion  and  objects,  nay  be  coneideied  w  dotnaeiiedi  fbr  seiae  piir^ 
f0993f  IB  that  cottnty  of  ibe  state,  by  the  goveraaeilt  of  ^btob 
tbey  bsTS  been  eseated^  wbef e  they  traoseot  their  business ;  and 
lor  other  purposes  in  that  coimty  in  which  their  property  as 
^^  (g)  I^  is  s^d,  that  the  name  of  a  body  poUlicis  sosoetiQies 
taken  from  the  piece  of  its  residenee^  beoause  a«orporati<m  has  a 
feed  plaoe  where  it  is  settled,  aad  whenoo  it  cannot  be  Muoved, 
like  a  natural  person ;  and  theieibfe,  that  a  SttimguB  against  it  to 
oompel  an  appearanoe>  or  obedience  to  an  <oBder  op  deeie^^  mast  hi 
diiWBted  to  4he  sheriff  of  the  eoualy  wheieb  it  Is  rerident.  (A)  la 
some  oases  die  Legidatuce  has  anticipated  «aad  removed  ail  ambi- 
gaity  aad  diffiooky  in  rebtioft  4o  thb  aMtteif  by  eatpressly  dei- 
olaring,  that  sntts  agaiasi  it  shall  be  pnMceuted  k  the  county 
court  of  the  county  ia  whieh  the  presidtnt  of  &e  body  politie 
ahall  reside.  (<) 

Admttlibg  it,  howerer,  to  be  tMe,  as  a  gsneral  ruk,  that  ail 
process  against  a  corporation  should  be  disected  to  the  sheiiff  of 
that  county  of  wUch-  it  ia  resident ;  that  there  a^y  be  eorposatioiia 
liable  to  be  sued  any  where,  because  of  their  hanag  no  distinctly 
fixed  place  of  residenoe ;  and  that  'this  judgment^  oon&asod  in  the 
court  of  Atme  Anmdel  cOun^,  cannot  be  deeuMd  iUegal»  because 
of  that  eoanfy  not  having  been  the  residenoe  of  Tim  Gape  Sabk 
Cknypam^t  y^9  ae  its  act  of  xnoorporafthm  has  declared,  that  a 
meeting  of  its  stockholders  efaaM  he  hdd  oathe  first  Monday  of 
April  of  every  year,  in  the  city  of  Baltimore,  {})  the  law  has^  so 
fiir  as  a  special  domieil  can  be  given  to  suoh  an  institatieiiy  filed 
Ms  iMSl  Jbabitatieii  ia  the  city  of  BahimQie.  It  is  tbaacfiNre  elee% 
that  this  case  comes  within  the  spirit^'if  oot  within  the  letter  of 
the  proviiiona  of  these  acts  ef  Assembly  wfcieh  declare  it  to  b^ 
tiidawfal  to  saoor  arrest  any  snhabiiant  out  of  his  proper  county^ 
or  where  he  may  happen-  to  be  found  about  his  neoessary  affiuih 
oat  of  the  oomty  where  he  vesides.  {k)  And ,  as  it  is  iobvious,  that 
a  fraud  may  be  more  easSy  psaetiaed  by  suing*  aad  oblaaung  a 
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{g)  e  Inst.  "MS ;  IUX9.  Oafdnet,  Cowp.  88 ;  SocMy,  &«.  r.  WhaMsr,  SOlill.  lSt.-u 
(S)  OUb.  Omq.  Ploa^  SSS}  1  Uvr.  Era.  Okaa*  asa.--<i)  IW",  «b,  7S,  9. 24.  It  \m 
been  sioce  declared,  that  where  a  scire  facia$  may  be  ordered  against  a  corporation 
to  shew  cause  wbj  its  charter  should  Dot  be  vacated,  the  writ  shall  issue  out  of  the 
eountj  cdttrt  of  the  eouDty  Which  shall  be  used  by  if  for  keepins  itv  ptace  of  ta*' 

MM  ia,  a^-^issa,  eh.  mm^B.  u^U)  ^^^  ^  i^t  ■.  a^-^*)  ni^  fa.  4^  a.  s» 

I7as»  e^.  H  8.  Si  17S6,  «h«  48»  s.  U ;  1801,  %k.  74,  a.  U. 
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jodgnieKl.  agsBQit  •  cfittpomtaoa  m  «»  oounty  .diCmtt)bfi«m  that  oC 
iti  Tiaihie  and  public  looatibn,  the  confeatioB  of  a  judgment  in  a 
court  not  bamg  juriadieticn  ever  Urn  place  <tf  iU  lesideBfie)  ii 
aufaot  which  shi>uld  not  be  oredookod  ia  aa  investigadoa  of  a 
eharge  of  fraud*  alleged  to  have  been  perpetrated  by  means  of 
such  a  proceeding. 

But  although  this  court  dould  not  r«?ise  or  reyerte  the  judgmenl 
which  Oliver  had  obtained  ia  Aoat  Arundel  County  Coait,  yet  iia 
defects  and  infirmities,  as  indioated|  were  so  palpable,  that  as  he, 
bifflaelf,  deelaies  in  his  aaswer,  he  deea^  it  a:  mare  nulli^,  which 
it  was  most  pnulent  at  once  Jto  abaadon>  and  endeavour  to  autheor 
ticate  his  claim  bjn  a  correct' judgmeni;  aad^.tbat,  being  so  adr 
vised,  he  instituted  a  .s«it  in .  Bakimoos  County  Court,  .upon  whidi 
he  obtained  that  judgment  on  which  he  now  relies ;  the  proGeed? 
lags  upon  which  hayccbeen  stayed  t^-.tbe  injiuicticB  in  this  oiae« 

This  last  judgment  of  the  26th  of  May,  1824|  was  also  assailed 
by  these  plaintifis  upoa  the  ground  of  iti^  ha?iog  be«2i  illc^gally  and 
fraudulendy  confessed,  with  an  intention,  that  it  should  operate  as 
a  lien,  or  mortgage  upon  the;  property  of  the  company ;  and  of  its 
being  about  to  be  .used  as  a  means  of  having  their  whole  propec^ 
taken  in  execution  and  sold,  so  as  to  sacrifice  the  interests  of  the 
plaiattfb ;  and  thus,  indirectly  to  thrust  them  0(ut  from,  all  conaec- 
tion  or  conoern  with  the.  body  politic.  Theae  allegatioas  of  the 
plaintifis,  on  the  motion  to  dissolve  the  injun<^o«i,  appeared  to  be 
sufficiently  sustained  to  hsFe  4^at  restriction  contiaued  until  thu 
final  hearing  or  further  oider.  . 

.   But  since  the  passing  of  that  ordor,  eontiauiag  the  iqunctiOA« 
listteb  testimony  has  been  taken ;  and  the  leaaU  haa4>eea,  that  tha 
plaintifib  have  totally  abandoned  the  original  /^ause  of  thevc  cwh 
plaint.    And  first,  1^  the  decree  of  the.  8th  of  March,  allowed 
their  bill  to  be  dismissed  ^  and  thea,  by  the  decvea«of  <tha  5th  .of 
April,  consented,  that  all  the  estate  of  TM  Oye  ^SsUs  Cmpmgt 
the  protection  of  their  interests  in  which  was  the  sole  okjiect  oi 
their  suit,  should  be  sokl  &>t  the  salisfaction  of  this  cbum  of 
Oliver^  among  others,  against  that  company.    Hence,  althou|^ 
it  may  be  tcue,  that  this,  last  jqdgment  may  have  been  coafrssfd 
with  an  intention  that  it  should  operate  as  a  mortgage ;  and  with- 
out the  consent  of  three-fourths  of  the  stockholders  owning  three* 
fourths  of  the  shares;  yet  the  assent  to  the  decree  in  this  case 
amountSr  to  a  virtual  and  dear  relinquishment  of  that  objection^ 
and  to  an  admission,  that  this  judgment,  upon  which  OKmt  now 


nAiei^  in  entii^lj  oofreet  But  afei  Mi  proviiioft  of  the  act  of^in* 
oorponitioii>  requiring  liie  assent  of  tbrae-foardn  of  the  stock* 
hokfors  owniog  three-foartbs  of  Hie  sbares,  i^s  intended  exda* 
sively  for  tbe  benefit  of  stockholders,  there  are  no  odier  personi 
than  these  plaintiffs,  or  some  oAer  atoekholders,  competent  to 
make  such  an  objection.  Here,  however,  all  parties  have  con^ 
tented  to  this  deeree ;  and,  conscfquently,  this  judgment  of  Robert 
OiweTj  of  the  26th  of  May,  1834,  must  »ow  be  cmsideved  as 
altogether  weU  founded  and  eoodostve. 

•  O^rks  CarrM  also  claims  as  a  judgment  creditor  of  The  Cbpe 
tkMe  Chmpanp;  and  hii  eiaime,  as  No.  S,  3,  4  and  6,  hare  been 
opposed  by  objections  similar  to  those  directed  against  that  of 
Hobert  Olwer.  But  aa  CarroiPi  claim  as  a  judgment  creditor  has 
been,  in  like  manner,  put  in  i^sue,  as  fully  investigaled,  and  ai 
effectually  established  by  the  decree  of  the  6th  of  April,  as  that  of 
OKwf,  it  cannot  be  now  again  made  the  subject  of  litigation  by 
these  plaintiflb,  or  by  any  other  credit<tr  coming  in  under  that 
decree. 

But  OHvet*  insists  upon  a  right  to  have  his  ctakd  fiwt  satisfied 
out  of  these  proceeds,  on  the  ground,  Ihlit  his  lien  upon  them  is 
priof  to  that  of  CbrrsU's. 

These  defendants  Love^  iSlye  and  the  Airft^s,  obtakied  their 
judgments  against  TUb  Cape  SMe  Cipmpemy  in  Baltimore  County 
Court  at  its  March  term  of  1822 ;  and  CbrroU  now  daims  as  tht 
assignee  of  those  judgments*  But  ^  "appeanr,  that  executions 
were  issued,  on  the  2d  of  September)  19SSt^  on  those  judgments^ ^ 
smd  retmned  ntdla  iona  to  that  court ;  after  which  writa  atjkri 
fimm  were' issued  returnable  torApril  term,  1803,  of  Anne  Arundd 
County  Court  And  then,  after  more  Ihan  one  year  bad  diapsed^ 
without  any  further  proceedings  being  had,  by  a  writing,  filed  oil 
the  first  of  June,  1694,  it  was  agreed,  that  write  of  execution 
diould  be  issued  out  of  Anilke  Amndd  County  Court,  without  any 
steps  being  taken  to  revive  them ;  and  on  the  same  day  executions 
were  issued  accordingly,  and  levied  on  •  the  propeity  of  Tfke  Cope 
SeMe  Companyj  whick  were  stayed  by  the  injunction  in  this  case. 
Immediately  after  which,  on  the  4th  day  of  the  same  month,  Qtr^ 
roU  instituted  actions  of  debt  on  thoi^  same  judgments,  and 
obtained  judgments  by  confession  on  tiie  same  day. 

Whence  it  is  clear  that  as  no  execution  could  then  hare  been 
issued  on  the  four  ordinal  judgments  of  1822 ;  the  lien  which 
they  gave  had  expired,  and  was  barred  by  the  common  law  limita* 
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tick!  tsd  pwtmnptfwi  ef  nttifreticni  on  (te  USA  of  Hay,  1884^ 
^liMn  thfi  lien  arismg-  from  OliMr'i  judpneiil  altodied*  And^ 
tiiereforty  as  I  have  sbewa  upmi  a  fonaer  ocoaaion,  {I)  tbe  litn  of 
tfKMt  jfudgmftDte  held  by  (kunrril,  oould  not  kare  be«D  so  tefheif 
wen  by  a  icire  faciUf  much  Itaa  by  a  meve  agaaement  betwaen  the 
partiea  ta  tbem,  at  to  oTesreach  that  liea  of  QUoer^s  judgment^ 
tvfhieh  had,  in  the  interral,  fiiBleiied  upon  the  leal  estate  of  the  dei* 
iandaat.  Taking  it  ibr  gvanted  then,  that  all  the  procaedinga  of 
Anne  Arundel  County  Court,  ufp^n  thoae  four,  judgnaeata,  held  1^ 
CanfoUf  vere  in  every  leapeat  regular  «ad  valid,  atitt  Oliatr'a  lien 
m  entitled  to  a  pre^reace  in  aatiaActM*  But,  notwilhtlaadBftg 
aifaal  CcmrM  baa  aeid  in  hie  ana  wei^  the  lien  arbing  jBron  bia  ]iidg» 
laenta  of  Anne  Arundel  County  Court,  was  Tirtually  wlfaMpudMl 
fcgr  him,  by  the  institution  of  the  auiti  and  the  judgments  obtained 
by  him  in  BfMmore  Coeaty  Cenrty  on  tbe4thof  Jmie,  iflB4;  anc^ 
eonaei|uently,  upon  this  gtound  alto,  Olitm^i  judgment  mvt  be 
teapeeled  as  a  prior  lien  to  that  arising  from  those  held  by  Garrtall^ 
and  must  be  allowed  a  pfeference  in  satis&ction  aecordinglyw 
' .  It  is  heie  proper,  bowefv^,  ta  reeoHeet^  that  the  act  of  AaaemUy 
wbieb  enlarges*  the  time-  wUbtn'  wbich  a  jkri  facias  mey  be  issued 
oa  a  judgment  to  three  years ;  and,  conaeipiently,  ao  ht  pnriongs 
the  cQBtiaiattce  o£  a  jwiieinl  litn,  does  not  apj^y  lo  any  judgments 
tendered  beto^  the  IMh  of  F^mary,  183«,  vrbciB  ibal  Jaw  was 
psssed,  (m) 

,  But  these  jndgmenta  on  which  Olii^if^  and  Oarmll  found  tkeir 
pbiima  wese  all  of  Ihem  .rendned  in  Baltfmofe  County  CousI;  and 
it  is  insisted^  that  th^y  caiuiot  therefore  be  eonsidhredaalaHinttpen 

Hie  jarisdiotf on  of  that  ootirt.  This  is  a  poini  of  law  wbi<^  \k  is 
said,  yet  remains  to  be  fipmHy  deteranned* 

I  have,  upon  a  foraaer  oeeaaion^  endeavoured  to  tmee  the  origin 
and  Mly  to  exidain  the  nature,  andr  extent  of  a  judicml  lien  within 
the  mngie  of  the  juris<iUotion  of  the  <$enit  in  which  the  judgBMntt 
waft  rendered*  (n)  And  it  appears,  that  thia  Uen^  wluoh  is  net 
given  iaeq^Dess  terms,  by  any  legislative  eneetment  whatever,  is  an 
incident  or  consequence  arising,  according  to  the  prinoiples  of  the 
common  law,  from  that  statute  which  declared,  that  lands  shonM 
be  liable  to  be  taken  in  exeenlion  for  the  satisfaction  of  such  jndg* 


(Q  Goombi  V.  Jordan,  ante  284.^(m)  1S2S,  ch.  ia4.--<A)  Coombs  «.  Jotdui, 
•ateaS4. 


UKuili.  The  li«B  *«rat  coMiderod  aei.  Motasmlji.aiiniif  fiMHithi 
IttiUlity  c£  ttie  knd  to>  be  taken  in  ezecvtios;  and^  thenfbre>  tibe 
c^atiiles  which  gaT«  the  ekgUy  ike  ttaiiite  stepk,  statute  wuen 
chanty  and  reoogBizamce,  all  alike  carried  \viUi  theai  tUa  lien,  as  aa 
iasefianiUe  iaeideftt  of  the  liabilitiea  tbqr  iioposed.  Hence  it  wm 
Mgacded  as  a  general  rule,  tkat  na  audi  licD  could  be  fastened  upon 
aay  apeoies  of  pioperty  whieli  was  not  so.  liaUe  to  be  taken  in 
cxccntioB.  Andy  consaqnendyy  upon  the  same  principles^  tbat  n^ 
ouch  lien  could  attach  upon  any  lands  lying  ont  of  the  jonsdictioB 
of  the  coairt  in  vhioh  the  jadgmtNoit  vas  rendered^  and  beyond  the 
reach  of  any  execution  which  could  be  issued  from  it.  (o) .  And 
tl^is  w^i,  in  tfuthi  the  jgeoeial  rule  of  the  oommeA  lair  in  relation 
to  dm  lien* 

.  The  jaiisdicition  of  all  coarts.of  conittan  kw  is  confined  within 
certain  prescribed  teriitorial  lunits.  Th^y  are  either  themaelves^ 
in  this  respect)  oircamscribed  within  particular  focal  diTisions;  orv 
if  their  jurisdiction  embraces  tbe  whole  slate,  they  ean  only  act 
through  the  agency  of  auch  officers  as  sheriffs,  whose  powers  ex* 
tend  only  over  certain  counties  or  districts  of. tbe  state;  and  all 
tbeir>  process  has  an  expi$ess  reference  to  suf^  territorial  divismis 
of  the.statf.  (p).  Henee  it  is,,  that  at  comnoa  law,  even  criminal 
process  was  not  allowed  to  ran  from  county  to  conaly ;  nor  was 
there  any  civil  process,  esianatidg  from  any!  conrt,  however  com* 
prehensive  its  jurisdiction,  which  could  be  directed  indiscsiminately 
to  all,  or  to  any  shieriflv  or  any  eoreculiv^  offion  of  any  other  class, 
to  be  executed  whereyer  tike  party  or  hisiproperty  might  be  found 
)ipilhin  tbe  ^tate^ 

Im  JQiigland,  in  ail  aotions  instituted  in  the  courts  of  Weslmin* 
ftefi  tbe  plaintiff  was  obliged  to  giv«  to  his  oaoseof  action  a  Tienne 
or  locality,  as  well  with  a  view  to  its  being  placed  in  the  most  4uitH 
9bih  sitqatiMi  for  trial,  as  that  he  should  theieby  designiMie  those 
If  rvitorial  executive  officetsi  by  whom  akae  die  law  could  be  e»« 
forced ;  as4  a  jv^  convened  for  the  trial  of  the  disputed  facts,  (f) 
A»d,  th^refore^  altbeugh  the  general  jurisdiction  of  those  courts 
f^^tends  over  eveiy.oounty  of  the  reidm,  yet  that  jurisdiction  is 
nothing  more  thftn  an  aggregatinn  of  the  aeveral  county  jurisdio* 
tioas ;  lor,  uothiDg  is  within  their  reach  which  is  not  to  be  fonnd 
wjithin  tbe  body  of  some-  one  of  those  counties ;  and  which  eannol 


(o)  HaitU  V.  Saunders,  10  Com.  Law  Rep.  879.— (p)  Kamee'  Prin.  Eq.  b.  8,  c.  7 
and  8.— (g)  Tidd's  Prac.  870;  Mortyn  r.  Fabrigas,  Cowp.  176. 
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be  tak«)  in ezeoution by  an  exeontiTeofioerof  a counff  to  mhom 
alone  they  oan  •direct  tbeir  procem.  A  writ  of  capias  kom  tbose 
eouTts  either  to  answer,  or  to  make  satiabction,  must,  in  all  caaest 
be  directed  to  an  officer  of  a  county  where  the  venue  baa  been  laid, 
or  where  the  cause  of  action  is  said  tohave  arisen ;  and  onlyyon  its 
actually,  or  by  a  fiction  bebg  supposed  to  have  failed^  can  a  iestor^ 
turn  capias  be  sent  to  any  other  county.  And  so,  too^  a  writ  d 
fieri  facias  must  really,  or  in  ibrm  be  first  cent  to  the  proper  ooiiniyv 
and  if  that  fails,  then  a  UsUUum  fiffrifa/fiMj  or  an  d/sgH  may  go 
to  any  other  coun^  where  the  property  of  the  defieodant  may  be 
found,  (r) 

It  is  by  this  couarse  of  proceeding  only  that  any  Ittads  in  Enj^ 
land  can  be  considered  as  lying  within  reach  of  the  proceM  of  the 
several  courts  of  Westminster,  as  liable  to  be' taken  in  execution; 
and,  therefore,  as  being  bound  by  a  lien  arising  from  a  judgment 
rendered  there.  This  liability,  it  is  obvious^  is,  as  often  as  odier- 
wis^,  by  a  secondaiy,  and  not  by  a  primaiy  and  immedisfte  execn* 
tion ;  by  a  UsUdvm  fieri  facias^  after  an  antecedent  real  or  pro 
forma  writ ;  and  yet  it  is  admitted,  on  all  hands,  that  a  judieiri 
lien  immediately -fiistens  from  the  date  of  such  a  jwigment  upon 
all  the  lands  of  the  defendant  in  every  county  of  the  realm,  (s) 
This  lien,  therefore,  is  a  uniform  consequence  of  the  liability,  with* 
out  r^rd  to  the  mode,  direct  or  indirect,  of  tbat  liability. 

But  where  the  power  of  the  court  is  ccmfined  to  certain  specified 
subjects,  or  within  some  particularly  designated  teiritorial  limits  its 
process  can  reach  nothing  not  felling  within  the  specificattoa  of  the 
objects  of  its  power,  or  which  cannot  be  found  within  the  local 
limits  of  its  jurisdiction.  Hence  it  is,  that  the  judgment  of  an 
inferior  court  cannot  be  executed  upon  any  lands  or  goods  out  of 
its  jurisdiction ;  and,  consequently,  it  cannot  give  rise  to  any  lien 
upon  such  land ;  because  it  is  not,  in  fact^  as  to  sueh  judgment, 
in  any  way  liable  to  be  taken  in  execution  under  it,  either  directly 
or  indirectly,  {t)  For,  even  if  it  should  be  rmnoved  into  ttie 
King's  Bench,  by  certiorari^  the  party  must  there  sue  ont  a  scira 
facias  to  have  execution,  and  therein  set  forth  the  nature  of  his 
judgment,  and  specify  the  particular  limits  of  the  infnior  juiisdio- 
tion,  and  pray  execution  only  within  those  limits.  If,  however,  it 
be  removed  by  writ  of  error,  and  is  affirmed,  it  is  otherwise,  be* 

(f )  tm's  Pne.  Sao,  ass ;  1  Sefion's  Prac.  61S.— (•)  1  SeUon's  Frac.  619.— (/)  Com. 
Dig.  tit  ExecutioD,  (1. 1) ;  Holto.  Momy,  2  Goad.  Chan.  Rep.  243. 
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etofle,  by  the  affifmance  it  becomes  a  judgment  of  the  Court  of 
King's  Bench ;  and,  as  such,  an  execution  may  be  had  thereon 
co-extensiTely  with  the  jurisdiction  of  that  court*,  (u) 

But  there  are  cases  in  which  the  judgment  of  an  inferior  court 
may  be  removed  into  one  of  the  superior  courts  for  the  express 
purpose  of  enabUng  the  plaintiff,  by  a  more  general  execution,  to 
leach  the  property  of  the  defendant  lying  beyond  the  limited  juris- 
diction of  the  court  in  which  his  judgment  was  obtained.  So 
that  although  the  land  of  the  defendant,  lying  beyond  those  limits, 
oould  not  be  taken  in  execution  by  any  writ  issuing  directly  from 
such  inferior  court  in  which  the  judgment  was  rendered ;  yet  as 
there  is  a  settled  and  establtshed  course  by  which  it  may  be  made 
liable,  the  lien  fiustens  immediately,  as  a  necessary  consequence 
of  that  liability,  without  regard  to  the  circuitous  course  whereby 
alone  such  liability  may  be  made  effectual. 

In  the  case  of  a  statute  merchant,  statute  staple,  or  recogni- 
sance, which,  in  England,  have  obtained  the  name  of  pocket 
judgmerUs^  if  the  conMor  be  out  of  the  jurisdiction  of  the  mayor, 
or  cannot  be  found  within  the  staple,  or  has  no  property  within 
those  limited  jurisdictions,  the  statute  or  recognizance  may  be  cer- 
tified and  sent  under  seal  into  Chancery,  whence  execution  may 
be  issued  against  ti>e  lands  and  tenements,  goods  and  chattels  of 
the  conusor  retuiaable  to  the  King's  Bench,  or  Common  Pleas. 
And,  therefore,  in  all  such  cases,  the  lien  fastens  from  the  date  of 
such  a  pocket  judgment ;  although  the  mode  of  making  it  effec- 
tual can  only  be  by  removing  it  from  the  local  tribunal  before 
which  it  was  rendered,  and  sending  it  into  one  of  the  superior 
courts,  there  to  obtain  an  execution  to  be  returned  into  another  of 
them,  (w) 

It  is  obvious,  that  it  could  not  fail  to  be  attended  with  very 
great  inconvenience,  in  most  cases,  to  every  one  to  be  sued 
abroad,  or  at  a  distance  from  his  place  of  residence ;  and  espe- 
cially where  the  civil  process  by  which  he  may  be  called  upon  to 
answer,  authorizes  an  arrest  and  detention  of  his  person.  To  sub- 
ject any  one  to  such  a  course  of  judicial  procedure  within  any 
jurisdiction  where  he  does  not  reside,  places  it  in  the  power  of 
malice  to  have  him  imprisoned  fiir  awayfrom  his  home,  his  frieadr 


(tt)  GoiJliam  «.  Hardy,  1  Ld.  Raym.  216;  Oowperthwaite  «.  Owen,  8  T.  R.  667; 
2  Hanis'  Entr.  766.— (lo)  F.  N.  B.  246 ;  S  Inst.  28;  Bac  Abr.  tit.  Exectttion,  B. 
1.2;  Holt  V.  Murray,  2  Cond.  Cliaa.Rep»  248;  19  Geo.  3«c70»  1.4,(1779;)  1886, 
ch.  201, 1. 10, 11  and  12. 
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and  resources ;  and  aSbrds  the  means  of  practising  miicii  fraud 
and  oppression.  To  prevent  which,  and  for  the  facility  of  tiavd- 
ing,  the  law  of  Scotland  requires  a  residence  of  forty  days,  to 
subject  even  a  foreigner  to  be  sued  in  the  courts  of  that  country,  {x) 

In  the  year  1714,  the  Legislature  of  Maryland,  reciting,  that  tlie 
people  had  greatly  suffered  by  the  then  war ;  and  that  their  mise« 
rable  and  deplorable  circumstances  were  very  much  heightened 
and  aggravated  by  their  being  sued  and  brought  to  Annapolis 
from  the  remotest  parts  of  the  province,  to  fheit  nanifest  oppress 
sion  and  impoverishment,  among  other  things,  enacted,  that  where 
the  debt  or  damages  did  not  exceed  twenty  pounds  sterling,  the 
debtor  should  only  be  sued  in  the  county  court  of  the  county  in 
which  he  resided,  and  not  elsewhere ;  (y)  which  act  was,  from 
time  to  time,  continued  and  revived  until  the  year  1*734,  when  it 
was  suffered  to  expire,  (z)  This  act,  however,  provided  only  a 
partial  remedy  for  the  evil  it  proposed  to  remove ;  and  therefore, 
afterwards,  on  its  being  represented  to  the  C^eneral  Assembly  as  a 
very  great  grievance  to  the  people,  that  there  was  not  a  sufficient 
provision  made  against  arresting  them  when  they  happen  to  be 
found  about  their  necessary  af&irs  out  of  the  county  where  they 
reside,  it  was  enacted,  that  no  inhabitant  should  be  arrested  by  a 
capias  ad  respondendum^  or  a  caputs  ad  saHsfaciendum,  out  of  the 
county  in  which  he  resided,  until  after  a  return  of  non  tst  on  such 
writ,  (a) 

This  law  applied  to  all  such  writs,  from  whatever  court  diey 
might  issue ;  and  therefore,  although  the  jurisdiction  of  the  Gene* 
ral  Court,  then  in  existence,  extended  over  the  whole  state,  this 
law  made  it  necessary,  that  its  process,  for  the  arresting  of  a  defen* 
dant,  should  be  first  directed  to  the  county  in  which  he  resided  { 
and  consequently,  as  in  England,  a  testatum  capias^  or  a  process 
in  nature  of  such  a  writ,  was  the  only  one  which,  in  many  cases, 
could  be  sued  out.  And  upon  the  principles  of  the  English  law, 
it  is  obvious,  that  the  General  Court  must  have  used  an  execution, 
if  not  precisely  the  same,  yet  in  all  respects  equivalent  to  a  testa* 
■  ■    -  —  ■     ■  ■  ■     ^^    — -    -   -     -    -.     -    --      ..-_  — .___^.^_^_^,^_ 

(x)  Kames'  Prin.  £q.  b.  S,  c.  8,  a.  1 ;  Utterton  v.  Tewscb,  S  Eccle.  Rep.  851 ; 
Gordon  ».  Pye,  S  Eccle.  Rep.  450,  403.— (y)  1714,  ch.  4.— (z)  1178,  ch.  17.— (•) 
1728,  ch,  24 ;  1796,  ch.  43,  8.  14 ;  1801,  ch.  74,  8. 11.— Where  the  suit  abates  by  the 
death  of  a  defeDdant,  his  executor  or  administrator  may,  to  revive  the  suit,  be  sasi- 
mbned  from  any  other  county  of  the  state.— 1812,  ch,  145,  s.  4.  And  as  it  wodkl 
seem  a  party  may  be  arrested  by  virtue  of  an  attachment  any  Where  in  tiie  stite  and 
brought  before  Hie  High  Court  of  Chancery.-^  C^upsfer  t.  Orifitk^  2  Bland,  15. 
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iam  Jkfi /acias;  because  two  or  more  writs  o(  fieri  facias  coold 
not  be  issued  firom  that  court,  any  more  than  from  the  King's 
Bench,  at  the  same  time  directed  to  two  or  more  different  coun- 
ties ;  but  could  only  go  consecutively  to  the  same  or  to  different 
counties,  until  an  entire  satisfaction  was  produced;  (6)  and  yet  it 
was  never  doubted  here,  that  a  judgment  rendered  in  the  General 
Court  gave  rise  to  a  Hen  upon  the  defendant's  lands  in  every 
county  of  the  state. 

But  according  to  these  laws,  in  those  cases  where  the  suit  could 
be  thought  no  where  else  than  in  the  court  of  the  county  in  which 
the  defendant  resided  ;  and,  in  all  other  cases  where  it  was  in  fact 
brought  there,  all  the  process  of  the  county  court^  being,  by  the 
general  principles  of  the  common  law,  confined  within  its  local 
limits,  it  followed,  as  a  necessary  consequence,  that  no  property  of 
the  defendant,  not  to  be  found  within  such  county,  could  be  talcen 
in  execution,  in  satisfaction  of  such  a  judgment ;  and  therefore, 
that  no  judgment  of  a  county  court  could  operate  as  a  lien  upon 
any  of  the  lands  of  the  defendant  lying  out  of  that  particular 
county ;  unless  there  was  here,  as  in  England,  some  means  of  re*> 
mbving  the  judgment  into  some  superior  court  from  which  a  more 
general  and  comprehensive  scope  of  executive  process  might  be 
taken. 

It  seems  to  be  not  altogether  improbable,  that  some  such  course 
of  proceeding,  at  one  time,  might  have  been  allowed  and  pursued 
here.  For,  it  is  declared,  by  one  of  the  Provincial  acts  of  Assem- 
bly, thlit  when  any  person  against  whom  any  judgment  shall  be 
given,  in  any  county  court,  shall  fly,  remove,  or  absent  himself  out 
of  the  jurisdiction  of  that  court,  that  then  the  plaintiff,  for  the 
more  easy  obtaining  of  the  fruit  of  such  judgment,  may  take  the 
transcript  of  the  record  of  such  judgment,  under  the  seal  of  the 
court,  and  lay  the  same  before  the  county  court  where  the  defen- 
dant shall  happen  to  be,  which  transcript  shall  be  entered  upon  the 
records  of  such  county  court,  who  shall  award  execution  thereon 
by  a  capias  ad  satisfaciendum,  fieri  facias,  or  attachment  for  the 
debt,  damages,  and  costs,  together  with  the  additional  costs  of 
such  court,  'without  suing  out  any  writ  of  scire  facias.^  (c)  From 
which  last  expression,  dispensing  with  a  scire  facias,  it  would 


(5)  1  SeUon's  Pra.  686 ;  Bullock  o.  Morris,  2  Taunt  67 ;  Waters  v,  Caton,  1  H. 
&  MeH.  407;  Coombs  «.  Jordan,  ante  821.->-(c)  1715,  ch.  41,  a.  8,  prolmbiy  re- 
enacted  firom  1701,  cfa.  I. 
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seem  to  be  aUowable  to  infer,  that  some  such  practice  had  pre- 
vailed here,  as  in  England,  as  that  of  removing  a  judgment  from 
a  county  court  to  the  General  Court,  and  suing  out  a  scire  Jbckts 
for  the  purpose  of  obtaining  an  execution  from  that  court^  as  upon 
its  own  judgment,  (d) 

But  however  that  may  have  been,  it  is  clear,  that  no  execution, 
of  any  kind,  could  be  issued  under  this  act  upon  any  judgment 
rendered  in  a  county  court,  and  be  executed  in  another  county,  or 
made  returnable  into  another  county  court,  unless  in  pursuit  of  a 
defendant  who  had  himself  given  a  proper  foundation  for  sach  a 
course  of  proceeding  by  flying,  removing,  or  absenting  himself 
from  the  jurisdiction  of  the  county  court  in  which  the  judgment 
had  been  obtained.  And  therefore,  it  is  sufficiently  clear,  that  tins 
law,  which  was  intended  to  meet  a  peculiar  and  extraordinary  state 
of  things,  cannot  be  considered  as  having  prescribed  any  reguhr 
course  of  proceeding  whereby  the  lands  of  a  debtor  might  be  made 
liable  to  be  taken  in  execution.  And  besides  it  must  be  borne  in 
mind,  that  the  statute  subjecting  lands  to  be  taken  in  execution  by 
a  fieri  facias y  did  not  pass  until  the  year  1732 ;  (e)  that  at  that 
time  lands  could  only  be  taken  in  execution  by  a  writ  of  ekgU; 
and  that  this  act  specifies  only  such  executions  as  could  then  only 
go  against  the  person,  or  the  personal  property  of  the  defendant. 
Whence  it  is  clear,  that  there  is  nothing  in  this  law  which  can  be 
considered  as  having  so  enlarged  the  force  of  a  judgment  of  a 
county  court,  as  to  render  any  lands  liable  to  be  taken  in  execu- 
tion under  it  which  were  not  liable  before ;  and  consequently,  it 
gave  no  lien  upon  any  lands  of  the  defendant  lymg  beyond  the 
jurisdiction  of  such  county  court. 

By  an  act  of  Assembly,  passed  during  the  revolution,  it  is  de> 
clared,  that  the  clerk  of  a  county  court  shall,  on  application  of  the 
plaintiff  in  any  judgment  of  his  court;  issue  execution  against  any 
defendant  who  hath  removed  from  the  county  in  which  such  judg- 
ment is  had  to  another  county ;  which  execution  shall  be  directed 
to  and  served  by  the  sheriff  of  the  county  where  such  defendant 
may  reside,  and  returned  to  the  court  of  that  county ;  and  it  shall 
be  sufficient  for  the  plaintiff  to  entitle  himself  to  the  benefit  of  such 
execution  to  produce  before  the  court  to  which  the  same  shall  be 
returnable,  a  short  copy  of  his  judgment  attested  by  the  clerk,  (f) 

The  course  of  proceeding  prescribed  by  this  act  does,  in  like 

(d)  a  Inst.  28;  OuiUiam  v.  Hardy,  1  Ld.  Raym.  216.— (e)  5  Geo.  t,  c.  7.— 
(f)  October,  1777,  cfa.  12,  s.  3. 


THE  CAPE  SABLE  COMPANY'S  CASE.  667 

manner,  altogether  depend  upon  the  moTement  of  the  defendant ; 
and  his  thus,  of  himself,  laying  that  foundation  of  fact  which  alone 
can  authorize  a  plaintiff  to  proceed  in  the  manner  pointed  out  by 
it  {g)  But,  as  at  this  time  lands  were  liable  to  be  taken  in  exe- 
cution under  z  fieri /acias;  and  as  this  act  authorizes  a  plaintiff, 
in  such  manner,  to  sue  out  any  kind  of  execution  he  may  think 
proper,  it  may  be  considered,  that  such  a  judgment  would  give 
rise  to  a  lien  upon  the  lands  of  the  defendant,  lying  in  the  county 
to  which  he  had  removed,  from  the  time  of  his  having  become  a 
vesideat  of  it,  as  well  as  upon  all  his  lands  lying  within  the  juris- 
diction  of  the  county  court  of  that  county  in  which  the  judgment 
had  been  rendered.  But  although  it  might  be  so  held,  in  regard 
to  the  lands  of  the  defendant  lying  within  those  two  counties;  yet, 
as,  under  this  act,  no  execution  could  be  sent  to  any  other  county, 
the  judgment  could  not  therefore,  operate  as  a  lien  upon  any  lands 
of  the  defendant  lying  elsewhere. 

But,  whatever  doubts  or  difficulties  may  have  previously  existed 
upon  this  subject,  all,  or  the  greater  part  of  them,  have  been 
removed  by  an  act  of  Assembly,  which  declares,  that  the  clerks  of 
the  county  courts  shall,  on  application  of  the  plaintiff  in  any  judg- 
ment in  their  courts,  upon  return  of  nulla  bona  on  2i  fieri  facias,  in 
Ae  county  where  such  judgment  hath  been  obtained,  issue  execu- 
tion thereon  against  the  goods  and  chattels,  land  and  tenements  of 
any  defendant  lying  and  being  in  any  other  county  than  that  in 
which  such  judgment  was  obtained ;  which  execution  shall  be  di- 
rected to  and  served  by  the  sheriff  of  the  county  in  which  such  goods 
and  chattels,  lands  and  tenements  maybe;  and  that  it  shall  be  suf- 
fideot  for  the  plaintiff  to  entitle  himself  to  the  benefit  of  such  exe- 
cution to  produce  before  the  court  to  which  the  same  shall  be  return- 
able, a  short  copy  of  the  judgment  attested  by  the  clerk,  (h)  And 
it  is  further  provided  by  another  act  of  Assembly,  that  the  same  pro- 
ceedings  may  be  had  upon  the  return  of  such  execution  in  the 
county  court  of  the  county  to  which  it  has  been  sent,  as  if  it  had 
been  issued  on  a  judgment  obtained  therein ;  and  may  if  necessary 
be  renewed  from  that  court.  {%) 

These  le^slative  enactments  were  manifestly  and  expressly 
intended,  so  to  enlarge  the  force  and  operation  of  judgments, 
obtained  in  the  county  courts,  as  to  make  all  the  property  of  the 


(g)  Harden  9,  Moores,  7  H.  &  J.  4.— (A)  1794,  ch.  (M,  8.  9.— (t)  1795,  cb.  2S,  s. 
1 ;  Harden  «.  Moores,  7  H.  &  J.  4. 
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deietid&nt,  whereTer  it  might  be  found,  within  any  one  of  th€ 
ties  of  the  state,  liable  to  be  taken  in  execution  for  the  sati^Eietion  of 
tnch  judgments.  No^  execution  can  be  issued,  und^  tb^se  laws^ 
against  the  person  of  the  defendant,  to  any  county,  but  to  tliat  in 
which  he  resides,  as  directed  by  the  preyious  enactments ;  nor  ean 
a  plaintiff  be  allowed  to  issue  writs  of  Meri  fiicias  directed  to  two 
or  more  counties  at  the  same  time,  although  it  may  be  renewed,  or 
coaiinued,  either  on  the  original  judgment,  or  on  the  abort  copy  of 
it  sent  to  another  county,  until  full  satisfaction  has  been  obtained ; 
in  like  manner  as  by  a  testatum  Jleri/mias  issuing,  accordiag  to 
ike  English  law,  from  the  Court  of  King's  Bench  to  any  coanly  of 
the  realm,  into  which  it  may  be  necessary  that  an  execution  shoidd 
go,  in  order  to  extract  from  the  property  of  the  defendant  that 
satisfaction  to  which  the  plaintiff  by  his  judgment  is  ^ititied. 
And,  according  to  the  principles  of  law  which  have  been  applied 
in  all  similar  cases,  as  well  here  as  in  England,  the  lands  and 
teneoients  of  the  defen4ant  having  been  thus  expressly  made  tMUj 
by  a  regular  course  of  proceeding,  to  be  taken  in  execntioni,  are 
all,  wherever  they  may  be,  within  any  one  of  the  counties  of  the 
state,  bound  by  a  lien  which  fastens  upon  them  from  the  date  of 
any  such  judgment  rendered  in  any  county  coort.  (j) 

When  these  laws,  enlarging  the  operation  of  judgments  ren- 
dered in  the  county  courts,  were  passed,  the  Greneral  Court  was  in 
existence,  the  power  of  which,  as  a  court  at  original  jurisdictmiy 
extended  over  the  whole  state ;  and  from  which,  as  setting  on  the 
western  or  eastern  shore,  an  execution  might  be  sent,  upon  its 
judgments,  to  any  one  of  the  counties  of  the  state,  against  the 
proper^  of  the  defendant.  The  Court  of  Chancery  also,  being 
then,  as  it  is  now,  and  always  has  been,  a  court  having  oaginal 
jurisdiction  over  the  whole  state,  having  been  authorized  to  enforce 
its  decrees  by  a  fieri  fadas^  directed  to  any  county  of  the  stale, 
against  tiie  goods  and  chattels,  lands  and  tenements  of  the  defen- 
dant; {k)  thereby  had  its  decrees  likewise  made  a  lien  npott  tbede* 
fendant's  lands  every  where,  to  the  same  extent  as  a  judgment  of  the 
General  Court.  (/)  And  the  court  of  Appeals  having  been  author 
rized  to  pronounce  such  a  jodgmrat  as  the  inferior  court  of  com- 
mon law  might  have  done,  and  to  issue  execution*  thereon  to  ai^ 


fj)  Ralston  v.  Bell,  2  Dfdt.  199;  Eppes  v.  Randolph,  2  Call.  186;  Nimmo  v.  The 
Commonwealtb,  4  Hen.  &  Man.  77.— (i(c)  1785,  ch.  72,  a.  25.—(i)  Coombs  ».  Jor. 
dan,  ante  2S4. 
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G««Aljr  of  the  sta(e»  letuniable  formerly  to  tbe  Geneibl  Coart;  (m) 
and  aow  Wfore  itaielf ;  (9^)  were  aU  aUce  hw»  upon  tbe  real  eatate 
of  the  4efi^a«t  ereiy  whese,  Wheoce  it  app^rs^  that  tb^e  laitt 
meniipn^d  acts  of  AsaisQiUy ;  {0)  did  ik).  more,  in  effiict,  than  to 
kamoBize  ,our  code  by  giviagto  all  judgments  and  diMveee, 
whetiher  of  tbe  County  Courtt  the  Gceneral  Court,  tbe  Court;  of 
Cha9oeiy>  or  tbe  Court  ofi  Appeak,  the  seme  efficacy  agaiaat  the 
aaal  eatate  of  ibe  defendant  in  whatever  county  of  the  state  it  ought 
be  found;  ai»d  cw^equently  gare  a  lien  which  festened  upon  it 
ftoot.  tbe  date  of  such  judgmeBt  or  decree. 

If  it  were^  at  all  necessary  or  expedient  to  giire  to  the  judgmenta 
of  all  the  oottita  of  the  state  the  same  pervading  efficacy,  du^ng 
the  ecuatMiee  of  the  Qeocval  Court,  when  these  was  a  ca[U|i  c^ 
eommon  law  whose  junsdictioa  extended  over  the  whole  state,  and 
ia  which  a  judgment  with  such  a  wide  spread  iien^  might  hare 
beea  ohtained,  it  certainly  is  much  more  so  now,  since  that,  couvt 
has  been  abolished ;  and  particulariy  as  the  affirmance  of  a.countf 
court  judgment  places  it  in<  the  power  of  tbe  party  to  obtain  exe^* 
cution  from  the  Court  of  Appeals,  and  thus  to  give  to  his  judicial 
lien  an  e&ot  co*extensive  with  the  range  of  tbe  process  of  that 
court.  And  wben  it  is  recollected,  that  no  inhabitant  can  be 
arrested  or  sued  in  any  otber  county  tban  tbat  in  which;  he  resideSf 
it  will  be  seen,  tbat  thia  general  operation  of  the  lien,  arising;  fivM^ 
tb^  judgment  of  a  county  court,  can  be  attended  wUb  little  on  nft 
iacoBTemence  or  hardship  to  a  piupchaser,  or  to  any  one  else,; 
because  such  a  judicial  lien  can  only  originate,  and  therefore  must 
niKsesaaiily  be  found  of  record  in  the  coun^  court  of  tbe  coimty 
ia  which  the  defendant  resided  at  tbe  time  of  the  insti^itioa  of 
the  suit 

But  as  a  suit  may  be  brought  against  one  who  absoosds  or  who 
ia  not  all  inbt^bitant  of  Maryland*,  in  any  county  court  of  .the  state^ 
it  mi|y  be  inconyenient  to^  ascertain  the  existence  of  a,  judicial' hen 
upon  any  lands  held  by  him  in  this  state ;  it  is,  however,  an  inccn•^ 
¥enieoce  arising  out  of  the  peculiar  natupra  of  things,  and.  could,  not 
be  avoided  without  very  injuriously  trenching  upon  the  rule  which 
has  established  tbe  generality  of  such  liens.  These  remarks. maj 
be  applied  with  the  same  force  to  an  executor  or  administrator^ 
supposing  him  to  be  bound,  as  in  England,  to  take  notice,  at  his 
peril,  of  all  judgments  and  decrees  against  his  testator  or  intes- 

■    '    ■'  '  '  .  ' '  "■ 

(m)  1800,  eh.  69.— (n)  1810,  ch.  156.~-(o)  1794,  cb.  54 ;  179S,  eh.  2S. 
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fate,  (p)  But  our  law,  although  it  dveets  judgmentB  and  deerocs 
to  be  first  paid,  expressly  protects  executors  and  administnitani 
who  proceed  as  die  law  directs,  as  well  firom  the  claifliis  of  jodg' 
ment  creditors,  as  of  all  others  of  which  they  had  no  notice,  (f ) 

From  all  that  has  been  said,  it  is  therefore  clear,  that  these 
jndgmeiits  obtained  by  Robert  Oliver  and  by  others,  to  the  use  of 
Charles  CtarroU,  in  Baltimore  County  Ooort,  gave  them  a  lien  in 
▼irtue  thereof  upon  all  the  real  estate  of  7%e  Qipe  SaUe  Oompang 
lying  in  Anne  Arundel  or  any  other  county  of  the  state* 

The  act  of  Assembly  by  wfatoh  these  defendants  The  Cape  SMe 
Cbmptffiy,  were  incoiporated,  declares,  ^tlmt  the  lands,  tenements, 
•toclr,  property,  and  estate  of  The  Cape  Sable  CW^Mny,  is  and 
shall  be  held  as  real  estate,  and  shall  descend  as  such  agreeably  lo 
the  acts  of  Assembly  in  such  cases  made  and  provided,  when  net 
otherwise  disposed  of.'  (r)  And  Aie  trustees  who  made  Ike  ede 
of  their  estate  under  the  decree  in  this  case,  in  their  report  describe 
it  as  consisting  of  lands,  of  slayes,  of  horses,  of  Ae  implements  «f 
tiie  manufactory,  &c. ;  that  is,  of  real  estate  techniealfy  and  pro- 
perly so  called,  and  of  mere  perishable  personalty. 

It  would  seem  to  be  perfectly  clear,  according  to  the  first  bnmeh 
of  this  section  of  the  act  of  incorporation,  that  this  mere  perishable 
personalty  is  as  much  a  part  of  that  stock,  property,  and  estate  of 
The  Qg>e  Sable  Company j  which  it  is  declared  diaB  be  held  as 
real  estate,  as  their  lands  and  tenements ;  and  that  it  must  he  so 
treated  as  fhr  as  practicable,  whatever  ineonTcniences  tnary  enane. 
But  it  is  added,  that  the  estate  shall  descend  as  such  when  not 
oflierwise  disposed  of;  thereby  indicating  it  to  faaye  been  the  inten- 
tion of  the  act,  that  it  should  only  be  so  held  as  regarded  the  inte- 
rests of  the  stockholders  themselves ;  and  as  real  estate  to  descend 
accordingly  from  them ;  not  that  the  actual  legal  diaracter  of  die 
perishable  moveables  should  be  changed  as  well  in  regard  to  the 
rights  and  interests  of  all  otiber  persons  as  the  stodcboldm  then* 
sdves.  (t) 

It  was  upon  this  ground,  that  I  ordered  the  sheriff's  poundage 
fees  to  be  rated  and  ascertained;  distinguishing  as  the  law  directs, 
in  that  respect,  between  the  real  and  personal  property  taken  in 
execution.    It  was  upon  thbt  ground  also,  that  the  injunction  in 


(p)  Searle  9.  Lane»  2  Yern.  88;  Nimmo  v.  The  Commonwealth,  4  Hen.  &  Mod. 
ST.— (g)  1798,  ch.  101,  sab  ch.  8,  s.  15, 17;  1802,  ch.  101,  g.  S.-(r)  1818,  ch.  IW, 
1. 8.^(0  Binary's  cue,  2  Blind,  146. 
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this  case  operated;  by  yiriue  of  which  the  perishable  personal 
property  taken  in  execution  was  delivered  back,  as  directed. by  die 
act  of  Assembly.  And  therefore,  upon  the  same  principles,  that 
this  provision  of  the  act  of  incorporation  has  o&ade  no  alteration  isk 
the  legal  character  of  the  several  kinds  of  property  of  which  the 
estate  of  The  Cape  Sable  Company  was  composed,  it  foUows,  thit 
tiie  liens  of  Other  and  OarroU  can  only  attach  upon  their  real 
estate ;  and  that  their  personal  property  was  only  bound  from  the 
day  of  the  deliveiy  of  the  executions  to  the  sheriff* 

But  that  lien  upon  the  personalty  was  broken  and  entiidy  di»« 
en^ged  by  the  injunction,  in  virtue  of  which  it  was  delivered 
back  to  the  owner.  And  although  the  sale  under  this  decree  gave 
to  the  sheriff  a  well  founded  equity,  as  has  been  explained,  to 
come  here  and  obtain  satisfieu^tion  for  his  poundage  fees ;  yet  I  do 
not  perceive  any  thing  in  this  case  which  can  give  to  Olwer  and 
Carroll  a  right  to  claim  a  preference  in  satisfaction  out  of  these 
proceeds  of  sale,  upon  the  foundation  of  that  lien  upon  the  person* 
alty  which  they  once  held  by  virtue  of  their  executions,  and  which 
has  been  destroyed  by  the  injunction.  Because,  upon  a  dissdu-* 
tion  of  the  injunction  the  personal  property  would  not  be  thereby 
80  restored  to  the  custody  of  the  sheriff  as  to  justify  him  in  selling 
it  nnd^  the  same  execution,  or  to  authorize  the  plaintiff  to  sue  out 
a  veviMiom  esq^onae  ordering  him  to  sell  it ;  nor  can  Oliuer  and 
CktrroU  claim  any  such  preference  upon  the  ground  of  their  having 
been  deprived  of  that  advantage  by  this  decree ;  because  it  was 
passed  with  their  express  consent,  and  without  the  slightest  resai^ 
vation  to  that  effect. 

It  is  therefore,  evident,  that  the  claims  of  Oliver  and  CarroU  to 
a  preference  of  satisfection  in  virtue  of  their  judgments,  mustp  if 
practicable,  be  confined  to  the  proceeds  of  Ihe  sale  of  the  real 
estate  of  The  Cape  Sabk  Company;  and  that  ais  regards  the  pro* 
eeeds  of  the  sale  of  the  personal  estate,  they  can  be  allowed  to  tak^ 
no  higher  ground  than  any  of  the  other  creditors  of  the  company* 

But  no  one  of  the  parties  now  here  has  adverted  to  this  dis^ 
tmction,  and  objected  to  the  claims  of.QItMr  and  Carrod  to  have 
satisfaction  in  preference  to  all  others  oat  of  the  proeeeds  of  the 
penonaUy  upon  the  ground,  that  they,  in  fact,  had  no  lien  upon 
the  personal  estate  of  The  Cape  Sable  Company  afior  &e  injunctioii 
was  served.  Why  such  an  objection  has  not  been  made,  it  is  not 
for  this  court  to  say.  But  from  the  report  of  the  trustees  who 
made  the  sale  under  the  decree,  or  from  the  whole  of  the  proceed- 
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ings  tmA  prooJRS)  as  Aey  now  stand,  and  ti^oh  which  aO  parties 
hare  uiuted  in  calling  6a  a  decision  of  the  court,  it  would  be 
Uttetlj  impossible  to  mak6  any  such  distinction  as  regards  their 
ekim ;  because  it  does  not  appear,  nor  has  the  court  been  Akr- 
nished  with  any  ftieans  of  ascertaining  what  propoztion  of  the  pur- 
chase money,  now  aboal  to  }ye  distributed,  was  agreed  to  be  paid 
tot  the  nal  estate^  and  what  proportion  for  the  personalty. 

'  Therefore  those  who  have  thus  stood  by,  and  acquiesced  in  these 
two  different  kinds  of  the  estate  of  their  debtor  being  undistin- 
gntshably  blended  and  mingled>  must  abide  the  consequences ;  and 
as  the  rights  of  these  judgment  creditors  cannot  be  jeoparded  or 
impaired  by  any  feult^  net  their  own,  they  must  be  allowed  to  ob- 
tain satisfection,  to  the  full  extent  of  their  respectire  liens  in  pre- 
ference' to  all  others,  fh)m  the  whole  amount  now  about  to  be  dis- 
^buted. 

'  These  plaintidb  and  several  of  these  claimants  have,  by  their 
enceptipns  to  the  auditor's  report,  relied  upon  the  statute  of  limi-> 
tatioos  «is  a  bat  to  some  of  the  claims  made  against  7%^  Cbpe  Sable 
C&mpany.  But  the  statute  of  limitations,  or  any  other  defence, 
cannot  be  resorted  to  by  him  who  has  already  chosen  his  defence, 
tested  bis  case  upon  it ;  and  suffered  the  case  so  to  proceed ;  or 
had  a  hearing  or  decision  upon  such  defence ;  because  if  a  party 
were  <  allowed  to  avail  himself  first  of  one  defence  and  then  of 
another,  there  would  be  no  end  to  litigation,  {t)  Therefore  aQ 
ttiese  exceptions  against  the  claims  of  Oliver  and  CanroU^  must  be 
rejected ;  even  supposing  they  were  now  open  to  duch  an  objection 
as  the  statute  of  limitations,  as  they  are  not. 

According  to  the  rule  laid  down  for  the  government  of  this  court, 
however,  a  plea  of  the  statute  of  limitations  can  only  be  allowed 
to  enure  to  the  advantage  of  him  by  whom  it  is  pleaded*  (u)  But, 
if  upon  this  principle  the  full  operation  of  the  plea,  or  indeed  of 
any  other  objection,  would  completely  exclude  a  claim ;  and  yet 
would  afford  to  him  by  whom  it  was  pleaded  or  made,  no  sort  of 
benefit ;  eitiier  because  his  own  claim  could  not  be  sustained,  or  be- 
cause, being  established,  it  could  not  be  in  any  way  affected  by  thd 
allowance  or  rejection  of  the  claim  against  which  the  plea  or  objec- 
tion was  directed,  then  it  would  be  tolerating  mei%  wanton  mis- 
chief to  allow  such  a  creditor  to  disappoint  his  co-ctedit<»  firooi 


(0  Bennet  v.  Lee,  2  Atk.  529;  Welch  v.  Stewart,  2  Bland,  87.~-(u)  McConnick 
r.  OibiMi,  ftttt*  490,  note. 
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obtainbg  satisfaction,  \(rhen  he,  himself|  could  derive  no  possible 
advantage  from  it.  For,  after  the  claim  of  a  creditor  has  beea 
rejected  or  satisfied,  he  is,  as  to  the  surplus,  a  mere  stranger,  and 
cannot  be  allowed  to  interfere  with  the  distribution  of  it  in  any  way 
whatever. 

Therefore  these  pleas  of  the  statute  of  limitations,  as  well  as  all 
other  objections,  as  coming  from  Oliver^  Carroll  and  O^Hara^  and 
directed  against  the  inferior  claims  No.  6,  7,  8,  9,  10, 11,  12,  13, 
14,  15  and  16,  must  be  entirely  ovenuled. 

It  is  a  rule  of  this  court,  that  in  all  cases  where  any  one  is 
chargeable  under  a  creditor's  suit  as  a  surety,  the  creditor  must 
prove  the  insolvency  of  his  principal  debtor  before  he  can  be 
allowed  to  obtain  any  satisfaction  from  the  proceeds  of  the  estate 
of  the  surety  then  about  to  be  distributed ;  and  it  is  enough,  as  in 
this  instance,  that  the  parties  do,  in  fact  and  in  equity,  stand  in 
that  relation  towards  each  other ;  although  the  contract  may  not 
have  that  aspect,  according  to  the  strict  and  technical  rules  of  the 
common  law.  {to)  Upon  this  ground  the  claim  of  George  JVeilsorif 
administrator  of  James  JVleilson^  deceased.  No.  6,  must  be  rejected, 
there  being  no  proof  of  the  insolvency  of  the  principal  debtors. 

An  express  and  distinct  acknowledgment  of  the  debt  by  the 
debtor  himself  has,  in  most  cases,  been  deemed  sufficient  to  pre- 
vent the  operation  of  the  statute  of  limitations.  Under  a  creditor's 
bill,  and  in  cases  of  that  kind,  as  this  is,  although  the  court  will  not 
deny  to  any  one  the  benefit  of  any  such  acknowledgment  for  the 
purpose  of  resuscitating  his  claim ;  yet  such  an  acknowledgment 
will  not  be  permitted  to  have  any  such  effect  where  there  is  just 
ground  to  believe,  that  there  has  been  any  collusion  in  procuring 
it  to  be  made  with  a  view  to  injure  or  lessen  the  dividends  of  other 
creditors.  But  here,  this  claim  of  Eli  Balderson,  No.  11,,  is  not 
taken  out  of  the  statute  of  limitations,  which  has  been  relied  on, 
as  against  it,  by  the  plaintiffs,  by  Lechleitnery  and  by  others,  by  a 
mere  acknowledgment ;  but  by  materials  or  testimony  in  its  sup- 
port furnished  by  the  debtor  company  themselves ;  and,  therefore, 
this  claim  must  be  allowed. 

It  sufficiently  appears  from  the  deed  of  the  25th  of  September, 
1813,  and  the  proofs  referred  to  by  the  auditor,  that  LecMeitner  and 
Troost  were  the  partners,  of  the  second  part,  of  those  who  consti^ 
tuted  the  association  of  Richard  Caton^  John  Oibson  and  others ; 
»  ■  111  ■  — i^_^  « 

(w)  Watkins  v.  Wortbiogtoo,  2  Bland,  M9. 
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dttd  that  the  p&trtn^rdiip,  so  formed  was,  by  tfa«  express  stipttlfldcm 
tt  that  deedy  to  continue  for  the  term  of  ten  years ;  ^hich  term, 
therefore,  did  not  expire  until  the  25tb  of  September,  1823,  after 
the  5th  of  April,  1819,  the  day  on  which  those  -who  constimted 
the  association  of  Richard  Catony  John  Gibson  and  others,  were 
^regularly  organized  as'  a  body  politic,  by  the  name  of  The  Oap9 
Sable  Company^  under  their  act  of  incorporatbn.  (r) 

It  is  true  in  ^neral,  that  where  a  partnership  is  formed  for  a  de^ 
finite  period  of  time,  it  can  only  be  dissolved  by  the  consent  of 
Ihe  parties,  or  by  the  effluxion  of  the  specified  period  of  time,  {y) 
But,  if  one  of  the  cohtracting  parties  refuses  to  continue  the  part^ 
sership,  or  does  an  act  whieh  renders  its  further  continuance  va^ 
practicable,  it  must  be  then  terminated ;  and  the  only  remedy  of 
him  who  wished  its  continuance,  ia  upon  the  contract  for  a  compen^ 
'aation  in  damages  for  the  injury  he  has  thereby  sustained,  (s)  A 
partnership  for  a  definite  period  may  be  determined  before  the  spe- 
cified time  has  elapsed,  either  by  the  act  of  God,  as  by  the  death 
or  the  habitual  mental  insanity  of  one  of  the  partners ;  or  of  the 
government,  as  by  a  declaration  of  war  between  the  countries  of 
the  parties ;  (o)  or  it  may  be  terminated  by  the  misfortune,  or  by 
the  illegal  or  fraudulent  conduct  of  a  partner,  as  by  his  insolTcncj 
or  bankruptcy;  The  partnership  is  held  to  be  thus  absoloitdy  ter^ 
minated ;  because,  it  is  deemed  unjust,  that  the  aurviybg  er  so)» 
vent  partner  should  have  a  stranger  intruded  upon  him  in  place  of 
him  in  whom  he  had  confided,* and  with  whom  he  had,  thereforei 
associated  himself;  and  also^  because  it  would  be  in  a  great  degree 
or  altogether  impracticable  to  continue  the  partnership  after  audi 
mn  events  upon  the  terms  on  which  it  was  originally  formed,  (i) 

Here  the  association,  constituted  of  Richard  Cahn^  John  G^on 
and  others,  have  virtually  refused  to  continue  the  partnership  they 
lad  formed  with  Lechleitner  and  Troost  any  longer,  by  transferring 
all  their  estate  to  a  newly  erected  body  called  TAe  Cape  ,ibbk 
Companff;  and  by  taking  upon  themselves  the  capacities  of  thift 
body  politic  they  have  virtually  and  effectually  cast  off  all  conoDescioa 
with  their  former  partners  Lechkiiner  and  Troott.  (c)  By  an  es> 
|Nress  provision  of  the  act  of  incorporation,  by  wtiich  they  bate 


(X)  ISlS,  ch.  195.---<y)  Gollyer  Part  S7.^(z)  Skinner  «.  Dayton,  19  John.  SSS.— 
<«f^SfiMwU  •,  Waddingtos,  14  .fehtt.  «7.— <i)-€oUy«r  Part.  SS^  Mtf^MnA^. 
Tbe  New  York  ManulaetariJig  Compaoyi  17  Jobs.  ^2ff.»(e)  B«tbel  <^iiifek  « 
Donnom,  1  Detan.  154* 
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ktem  clothed  with  tbw  n^iv  capaoty,  it  vif  de^IaTedn  that  noduAg 
therein  contaioed  should  exempt  any  metafaer,  or  members  of  the 
company  from  any  liability  in  his,  her,  or  their  individual  capacity 
fef  or  on  aocount  of  any  contract  or  contraiats  theretofore  made. 

Hence  it  is  manifest,  that  tbw  liabilitiea  in  their  natural  oapaci^ 

ties,  as  the  association  of  Rkhwd  Cbtoti,  JMn  Gibi^n  and  otheri^ 

were  to  be  in  no  way  impaired,  or  in  any  manner  blended  wit^ 

those  of  their  new  and  artificial  one  called  7%f  Cap$  StAU  C9m^ 

fawf.    The  two  bebg  abeolutely  diatinot,  and  being  intended  to  be 

kept  entirely  so.    The  contracts  of  the  association  separately  or  of 

the  association  together  with  their  partners  Leohkitn^r  and  TroQ$t^ 

could  have,  of  themselves,  no '  connexion  whatever  with  those  of 

,The  Cape  Sable  Company*  {d)    And  besides  this  body  politic,  as  |i 

new  and  artificial  stranger,  eoald  not  be  intruded  upon  LechUiiner 

and  Ttaosi  aa  a  partner  in  place  of  the  association  of  Richard  Oh 

<m,  John  Gibson  and  others,  with  whom  they  had  connected  then^ 

iielves.     It  is  not  only  an  lulificial  stranger,  to  the  partnership 

ibrmed  inder  the  deed  of  the  25tb  of  September,  I8l8 ;  bat  *it  4$  f 

coqporation  of  a  very  peculiar  and  limited  charaoter*    U  cmiDOt 

disaolve  itself,  or  dispose  of  or  mortgage  its  property,  or  engine  in 

any  other  manufactory,  except  that  of  alum  and  ea]^eraS|  without 

-the  consent  of  three*fourtha  of  the  stockholders  holding-  throar 

fourtbs  of  the  shares ;  whence  it  is  evident,  that  it  would  be  im^ 

practicable  to  introduce  thia  body  pcditio  ea  a' substitute  for  the 

josooiatian  constituted  of  Richard  Caion,  John  Qibiou  and  othei;^ 

and  to  place  it  in  the  same  positian  which  that  association  ooeiir 

pied  according  to  the  terms  of  the  contract  between  that  assooiatioii 

and  Lechleitner  and  Troost;  (e)  and  therefore  the  partnership  must 

be  considered  as  having  been  dissolved  on  the  5th  day  of  Apiil^ 

1819,  when  all  the  rights  and  interests  of  the  association  were 

regularly  transferred  to  the  body  politic. 

There  is  no  proof  of  any  contract  of  partnership  between  I^ch^ 
kiiner  and  Troost^  or  either  of  them,  and  The  Cape  SabU  Qrnipanjf^ 
afier  that  day ;  or  of  that  company's  ever  having  assumed  upo^ 
fliemselves  the  payment  of  any  debt  due  from  the  association  to 
Lichleiiner  and  Trooit^  or  either  of  them ;  and  consequently,  so 
much  of  these  claims  as  originated  before  the  organization  of  7^ 
Cape  Sable  Company;  and  which  is  not  founded  on  any  express  or 

(i)  1  Foab.  Eq.  MS ;  Dtnee  v.  Girdler,  1  New  Rep.  SS.— («)  Marqusad  v.  Tht 
New  Tork  Mana&ctorina  Company,  17  John.  625. 
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implied  contract  m(h  that  companj  itself,  must  be  rejected ;  alkd 
the  auditor  must  be  directed  to  restate  the  accounts  of  Lechleitner 
and  Troost  accordingly. 

Whereupon  it  is  Orderedj  that  this  case  be  and  the  same  is 
hereby  referred  to  the  auditor,  widi  directions  to  state  an  account, 
in  which,  after  deducting  the  Costs,  the  trustees'  commissions  and 
expenses,  as  usual :  and  the  claims  heretofore  ordered  to  be  paid, 
he  will  allow  the  claim  No.  1  of  Robert  Oftrer  as  a  judgment  credi- 
tor entitled  to  a  preference  from  the  5!6th  of  May,  1824 ;  and 
Charles  CarrolVs  claims  No.  2, 3, 4  and  5,  asl  on  judgments  entitled 
to  a  preference  from  the  4th  of  June,  1824 ;  he  will  then  restate 
the  claim  of  Oerard  Troost y  No.  14 ;  and  also  that  of  mUp  6. 
Lechleitner^  No.  16  and  16,  rejecting  therefrom  erery  portion  of 
them  which  arose  prior  to  the  6th  day  of  April,  1819 ;  and  whidi 
is  not  founded  on  some  express  or  implied  contract  with  The  Cape 
3Me  Oompanyy  and  which  as  such  may  not  tiien  be  sufficiently 
authenticated*  And  these  claims,  if  any  such  should  be  ascei^ 
fained  to  ^ist  after  being  thus  restricted,  together  with  the  claim 
of  Hugh  MuUen,  No.  9 ;  of  Eli  Balderson^  No.  1 1 ;  of  Mary  MuOeny 
No.  12 ;  and  of  Edme  Ducaiel  t^  SonSy  No.  13,  are  to  be  allowed 
in  due  proportion  of  the  residue  of  the  proceeds  of  sale  after  the 
preferred  claims  of  Oliver  and  Carroll  shall  have  been  satisfied 
according  to  their  respeotire  priorities.  And  he  will  rejwt  the 
ckim  of  George  JVkilfan,  administrator  of  James  Jfeilsonj  deceased. 
No.  6 ;  the  claim  of  Leonard  Foreman^  No.  7 ;  the  claim  of  Bergeh 
tn/in  Welsh  J  No.  8;  and  also  the  claim  of  James  A.  &«igjf  on, 
'No.  10.  

Soon  after  which  the  auditor  made  and  reported  a  distribution 
of  the  proceeds  as  directed  by  this  order,  which  was  confirmed  on 
the  21st  of  September,  1832 ;  and  all  the  exceptions  of  the  parties 
at  Tariance  with  it  overruled.  A  final  disposition  was  thus  made 
of  the  case;  and  the  corporation  called  The  Cape  Sable  Company ^ 
having  been  thus  totally  divested  of  all  its  property  was  thus  vir- 
tually dissolved,  and  finally  extinguished. 
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ABATEMENT. 

Where  the  suit  abates  by  the  death  of 
a  party,  the  injunction  is  net  thereby 
diaselvttd  without  notice  to  revive.— 
Walsh  V.  Smyth,  23. 

JBut  on  the  grouiul  of  the  gfMt  lapse  of 
time  after  the  al^atement,  the  defendant 
may  move  at  once  for  a  dissolution  of 
the  iojonctioD,  24. 

Where  after  a  suit  has  abated  bv  the 

•  death  of  a  plainuff,  and  some  of  the  de- 
fendants, the  survivors  bring  the  case 
to  a  hearing,  and  the  injunction  is  dis- 
solved as  U>  all,  none  of  the  represen- 
tatives of  the  deceased  parties  can  com- 
plain, 29. 

.A  creditor's  suit  does  not  abate  by  the 
death  of  a  plaintiff  or  any  creditor,  who 
may  have  come  in,  if  there  be  then 
a  plaintiff  or  creditor  competent  to 
prosecute  the  salt— Austin  p.  Coch- 

•     ran,  889. 

But  a  creditor's  suit  will  abate  by  the 
death  of  a  defendant,  hftir»  or  devisee, 
whether  there  be  any  surplus  of  the 
proceeds  of  sale  to  be  returned  to  htm 
or  not,  S40. 

A  discharge  under  the  insolvent  law  of  a 
party  to  a  pending  suit  does  not  operate 
as  an  abatement;  but  the  suit  becom- 
ing thereby  defective,  the  defect  must 
be  removed  before  the  suit  can  pro- 
ceed.—Hall  V.  MePherson,  538. 

Where  a  bill  prays  relief  against  several 
on  the  ground,  that  the  deed  under 
which  ttiey  all  claim  is  fraudulent,  and 
on6  dies  the  suit  abates  as  to  all. — 
Neale  v.  Hagthrop,  689. 

ACCOUNT. 

.  The  light  of  the  plaintiff  must  be  first 
determined,  as  there  can  be  no  account 
wfiere  the  plaintiff  has  no  title.— Neale 
if.  Hagthrop,  661. 

Where  the  plaintiff  may  be  entitled  to 
relief  by  delivery  or  a  sale,  and  also  to 
i?nts  and  iwofits,  the  delivery  or  sale 
should  be  nnt  ordered,  and  then  an  ac- 
cdant  up  to  that  time,  681, 601. 

In  taking  an  account,  in  the  absence  of 
proof  of  a  particular  day»  a  medium 
must  be  assumed,  588. 


ACTS  OF  ASSEMBLY. 

The  acts  of  Assembly  which  authorize 
the  sale  of  the  re«  estates  of  ieiuits 
considered  as  to  their  true  construc- 
tion, theh*  practical  utility,  and  their 
consHtutienality.-*  Williams'  ease,  19f  , 
209. 

An  act  of  Assembly  which  assumes,  tbtft 
the  property  belongs  to  either  party« 
after  a  court  of  competent  jurisdiction 
has  determinedthat  it  belongs  to  neither^ 
deemed  unconstitutional. — The  Wharf 
case,  385. 

AD  QUOD  DAMNUM. 

At  common  law  an  inquisition  under  a 
writ  of  €ul  gmd  damnvm  must  be  held 
before  the  pmperty  can  be  taken. — 
Compton  9.  The  SusqnehaMia  Ra8 
Road,  889. 

The  usual  provisfott  In  road  and  eanal 
acts  for  tne  condemnation  of  private 
property,  held  to  be  a  substitute  for  the 
writ  of  dd  qwd  damiswn,  889 

Under  the  acta  incorporating  road,  and 
canal  companies,  tiniesB  otherwise  pro- 
Tided,  tlie  damages  may  be  assessed 
either  before  or  after  the  property  has 
been  taken;  except  where  the  value 
would  be  so  obscured  as  to  prevent  the 
jury  from  making  a  fair  valuation  lirom 
their  own  view.  But  no  unreasonable 
delay  or  fraud,  in  taking'  the  inquisiN^ 
tion,  will  be  suffered,  888. 

The  form  of  a  writ  of  ad  quod  damnum 
and  inquisition  vnder  the  Provincial 
govemmeut. — Prettly's  ease,  390. 

The  ad  pu)d  damnum  clause  in  an  act  of 
inconporation  to  be  construed  strictly^ 
but  rairiy. — ^The  Bellona  Company*s 
esse,  448. 

What  is  such  a  public  nse  as  authorizes 
the  taking  of  private  property  under  an 
ad  quod  aamnitm,  451. 

The  property  of  a  corporation,  as  well  as 
that  or  an  individual,  is  subject  to  be 
taken  for  a  public  use  under  the  power 
of  emuienf  acmain,  462. 

Where  there  are  several  puUie  uses  the 
ad  quod  damnum  power  mav  be  so  lim- 
ited as  to  preserve  them  all,  462. 
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ALIEN. 

The  revolationaiy  confiscation  acfs'  gave 
to  the  crediton  of  alien  enemies  reme- 
dies as  effectual  as  those  taken  away, 
and  removed  no  property  beyond  the 
reach  of  such  creditors. — ^Hepburn's 
case,  116. 

ANSWER. 

A  motion  to  dissolve  the  injunction  and 
exceptions  to  the  answer,  may  be 
taken  up  tO|;etber  and  determined  at 
the  same  time. — Salmon  v,  Clagett, 
131. 

The  answer  should,  in  general,  be  sworn 
to;  but  must  nevertlieless  be  allowed 
to  have  full  effect,  as  such,  although 
Bade  by  one  who  is  inoompeteni  to 
l^ive  evidence  as  a  witness,  or  who  is 
incapabLa  of  taking  an  oath,  141, 1/65. 

The  answer  called  for  by  the  tiill  is  only 
as  to  certain  facts  therein  set  forth,  140. 

An  answer  is  to  serve  the  purposes  of  the 
plaintiff,  not  the  defendant;  and  is 
equivalent  to  parol  evidence  only; 
therefore  written  evidence  must  be  ex- 
hibited when  called  for,  141 ;  Meale  v. 
Hagthrop,  667. 

Matters  set  forth  in  an  answer  by  way  of 
avoidance,  no  evidence;  unless  made 

•  sd  by  the  plaintitTis  setting  the  case 
down  on  bill  and  answer. — Salmon  v. 
Clag**tt,  141 ;  Beard  v.  WUHanu,  ljS4. 

A  detendant,  who  submits  to  answer  must 
answer  as  fully  as  the  bill  requires; 
or  the  plaintltili  nay  except,  or  have  the 
biH  taken  pro  confeuo, — Salmon  v. 
Clagett,  142 ;  Neale  p.  Hagthrop,  668. 

The  disclosures  called  for,  must  be  perti- 
nent and  material  to  the  plaintiff's  case. 
-^Salmon  v.  Clagett,  144. 

No  one  can  be  compelled  to  criaunate 
himself,  144. 

A  iolicilor  not  allowed  to  divulge  the 
secrets  of  his  client,  146. 

A  defendant  is  not  bound  to  produce,  by 
vay  of  answer,  any  public  doeumen- 

.  tarv  evidisRce  of  whicli  bo  is  the  offi- 
cial keeper,  149. 

4>ne  who  elands  as  a  disintereeted  witness 
nay  disclaim  and  refuse  to  answer,  146. 

The  cases  which  consider  any  matter  in 
nvoidanoe  embodied  in  an  answer  as 
bavins  the  effect  of  a  plea  make  a  new 
nsn  of  such  an  answer,  which  cannot 
be  allowed,  149,  158. 

A  defendant  in  ^swtering  a  bill  of  diaco- 
very,  majr  set  forth  any  pertinent  mat- 
ter in  avoidance.-^Price  e.  Tyson,  998. 

Jfo  matter  staled  by  way  of  answer, 
which  affords  aueh  inlbrmation  as  the 
biU  calla  for,  or  which  may  be  needful 
as  a  defence,  can  be  deeaaad  imperti- 

MQt,4(ML 

Nor  ean  an  v  matter  which  is  partinenl  to 
tht  eiM  M  daefflid  acandaioni^  400. 


Statemetts  in  a  biH  «r  awwerai  to 
ments  with  persons  not  parties  to  tbn 
suit;  the  nature  and  vabdity  of  which 
agreements  are  not  drawn  in  question; 
and  all  careless  verbiage  may  be  re- 
jected as  mere  aurphisage.<~-Neain  •• 
Hagthrop,  666,  580. 

The  answer  of  a  defendant  is  taken  ftr 
true  to  far  as  it  is  responsive  to  tfan  blU, 
unl«s  disproved,  667. 

Its  nilegationa  of  fiict  not  rsaponaive,  but 
in  avoidance  must  be  proved,  06B. 

The  propositioo  that  any  material  ail0gn^ 
tion  leA  unanswered  may,  at  the  ter- 
ing,  be  taken  for  true,  considered ;  held, 
that  it  must  be  proved,  560, 6T9,  note. 

Where  a  defendant  answera  that  he  ia 
entirely  ignorant  of  the  matter,  and 
leavee  the  plaintiff  to  make  out  Us 
case,  or  in  words  to  that  effect;  the 
altegationa  of  the  biU  an  Umn  put  in 
issue  and  must  be  proved,  6T9. 

ATTACHMENT. 

The  object  of  the  judicial  proceeding  by 
attachment  is  to- enable  a  creditor  to 
obtain  satisimotion  fium  hie  abaft 
debtor's  property  found  here.— Hep- 
burn's case,  118. 

Although  a  non-resident  alien  enemy 
cannot  sue ;  yet  a  citizen  creditor  amy, 
by  attachment,  obtain  aatialactien  ftun 
the  property  found  here  of  an  alien 
enemy  debtor,  180. 

A  citizen  can  only  be  arrested  by  eivil 
procees^  in  the  countv  in  which  be  re* 
sides ;  but  may  be  taken  by  an  attach- 
ment from  the  Court  of  Cbaocery  en/ 
where  within  the  state.-*TiM  O^m 
Sable  Company's  esse,  664. 

BILL. 

A  supplemental  bill  is  a  distinct  recopd ; 
but  an  original  and  amended  bill  are 
considered  as  one  entiraiueefdw-^WaM 
u.  Smyth,  20. 

The  nature  of  an  amendment,  M. 

No  amendment  can  be  made  wMwut 
leave ;  if  abort,  it  may  be  made  by  In- 
terlineation ;  but,  in  general,  it  almuli 
be  made  bv  a  separate  lull,  21. 

A  creditor's  bill  need  noc  allege  and  abew 
an  insufficiency  of  ttie  pecsonalty  In 
order  to  have  a  aale  of  the  fealty,  that 
being  an  equity  between  the  heir  and 
the  execulord^Teasieru.  Wyae,4B,40. 

An  interrogatovy,  in  the  nature  ufa  uroos 
bill,  propounded  by  u  defondnut  to  a 
plaintiff,  answered  by  tbt  nanosylla- 
bie,  yes.— SalMMn  v.  Clttett,  IM. 

The  bin  shouM  set  out  an  equltnbto,« 
coBtradisfinguisbed  fro«  ^mu9  kgal 
cause  of  suit,  lt4. 

Eveiy  bill  aaauiMa  two  piuposiClsoa: 
firat,  that  the  «Me  !•  witbiu  toeJoA* 
dietioa  uf  Hm  ouurtf  «b4  neiai,  tbnl 
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ttuB  Iklilntiff  bat  a  legal  eapadty  to  •««, 
148. 

The  disclosure  called  for  by  the  bm  can 
onl^  be  such  as  are  pertitient  and  ma- 
tenal  to  the  plaintiff's  cave,  144. 

The  nature  of  a  bill  of  discovery.— Price 
t.  Tyson,  897. 

On  a  bill  ibr  delivery  or  sale,  and  an  ac- 
count, the  decree  for  the  plaintiff  should 
direct  a  delivery  or  sale,  and  then  an 
account  up  to  that  time.— Neale  9. 
Hagthrop,  601. 

Statements  in  a  bill  or  answer  as  to  agree- 
ments with  persons  not  parties  to  the 
suit,  the  nature  and  validity  of  which 
agreements  are  not  drawn  In  question, 
may  be  rejected  as  mere  surplusage, 
566. 

Where,  on  a  bill  filed  against  a  corpora- 
tion, it  is  shewn  or  admitted  to  be  in  a 

.  condition  of  abeolute  insolvency,  it  may 
be  thenceforward  treated  as  a  creditor  s 
bill. — The  Cape  Sable  Company's 
case,  626,  656. 

BONO. 

Where  the  purchase  of  land  is  the  alleged 
consideration  of  several  bonds,  the  con- 
tract is  so  entire,  that  if  the  considera- 
tion be  shewn  to  be  insufiicient  by  any 
one  defendant,  such  defence  will  enure 

.  >  to  the  benefit  of  all  the  others,  even  as 

-  against  whom  the  bill  mijzht  otherwise 
have  been  taken  pro  eonfitso. — ^Walsh 
e.  Smyth,  16. 

But  where  there  is  a  ground  of  relief 
available  by  all  the  |>lajnti&  oblieors, 
any  of  them  may  waive  the  benefit  of 
it  without  affecting  the  others,  25. 

Where  the  heir,  being  bound  by  bond  in 
respect  of  assets  descended,  pays  the 
debt,  he  may  be  reimbursed  out  of  the 

.  personal  estate. — ^Tesaier  «.  Wyse, 
41. 

A  bond  creditor,  the  heir  t>eing  bound, 
may  at  his  election  sue  either  the  heir 
or  executor  at  law,  even  although 
there  may  be  a  sufficiency  of  personal- 
ty, 40. 

On  a  sale  under  a  decree,  the  bonds  taken 

for  the  purchase  money  may  be  as- 

'  signed  in  satisfaction  to  those  entitled 

to  the  proceeds  of  the  nle,—KiUf  v. 

'   Quynfi,218. 

Where  a  man  by  writing  under   seal, 

binda  himself  and   his  heirs  for  the 

'paynieat  of  money,  his  real  estate  in 

.  the  handa  of  bis  heir  is  liable  at  com- 
.  aion  law  to  be  taken  in  execution,— 
Coombs  9.  Jordan,  2^)1 

The  dietinetion  between  simple  contract 

..  and  specialty  debts.— Paste.  Mackall. 
520. 

The  lien  given  by  the  act  to  dir(>ct  de- 
icenta,  repudiates  every  thing  like  an 

Suitablo  lien,  and  can  only  be  enforced 
common  law»  ai  a  atatutorf  lien  ia- 


cident  to  the  bond,  with  which  it  haa 
been  blended. — Ridgely  v.  Xglehart, 
547. 

BOUNDARY  TREES. 

The  number  of  concentric  layers  formed 
outside  of  the  chop -mark  of  a  boundary 
tree,  adduced  to  shew  when  the  mark 
was  made ;  not  to  be  relied  on. — Patter- 
son V.  McCausland,  69,  94. 

A  man  may  have  an  estate  of  inheritance 
in  land  so  long  as  a  tree  shall  grow* 
72. 

The  oak  is  said  to  live  more  than  a  thou- 
sand years;  but  the  average  term  of 
life  of  most  forest  trees  seems  to  be  in- 
definite, 69. 

The  difference  between  exogenous  and 
endogenous  plants,  76. 

The  concentric  layen  of  wood  in  the 
trunk  of  an  exogenous  tree,  it  has  been 
said,  are  annual  formations  which  shew 
its  ag:e,  69. 

But  this  hypothesis  not  havinj^  t>eeB 
shewn  to  be  a  regular  course  ofnature, 
the  number  of  such  layers  cannot  be 
received  as  evidence  of  any  lapse  UmOt 
94. 

CANAL. 

A  canal  required  to  be  kept  in  repair  Ibr 
the  UM  of  the  public  deemed  a  high- 
way, and  the  acta  of  Assembly  in  re- 
lation to  it,  public  laws  of  which  the 
court  mast  talce  notice.— Bosley  e.  The 
Susquehanna  Canal,  65. 

A  right  of  way  is  nothing  more  than  a 
special  and  limited  rij^ht  of  uae ;  •  all 
else  belongs  to  the  fee  simple  owner,  67. 

The  usual  provision  in  canal  and  road 
acts  for  the  condemnation  of  private 

Sroperty,  held  to  be  a  substitute  for 
le  writ  of  ad  quod  <iaiiutits».— X^ompton 
V.  The  Susquehanna  Rail  Road,  888. 

CONFISCATION. 

The  nature  and  principles  of  the  reivolu- 
'tionary  confiscation  acts  considered  and 
applied.— Hepburn's  caae,  1 14. 

The  debts  of  a  debtor  were  formerly,  ai 
a  matter  of  grace,  alwava  paid  oat  of 
his  forfeited  or  escheated  estate,  IK. 

The  confiscation  acta  gave  to  the  ertdi- 
tors  of  alien  enemiee  remedies  aa  ef- 
fectual as  those  taken  away;  and  re- 
moved no  property  beyond  the  naoh 
of  auch  creditors,  116. . 

CONSTITUTION. 

AH  our  governments  are  mere  deYegationa 
of  power  for  the  benf*fit  of  a  sovereign 
people.— Hepburn's  case,  96. 

No  unlimited  aiscretionary  power  chu  be 
conferred  on  the  judiciary  by  the  legis- 
lature, 97. 

By  virtue  of  the  power  litihnhM  d&makk^ 
privata  propeity  may  be  taken  for  a 
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public  ase;  Irat  priFate  property  cvi- 
Dot  be  taken  from  one  ana  given  to 
another  for  any  purpose,  98. 

The  General  Assembly  cannot  give  away 
public  property  without  any  valuable 
or  just  consideration,  97. 

The  slate  may,  as  against  itself  admit 
the  truth  of  anv  fact,  or  waive  the 
benefit  of  any  rule  of  law,  99. 

The  legislature  may  by  law  remove  diffi- 
culties, or  grant  facilities,  as  between 
individuals  without  prejudice  to  private 
rights,  99. 

No  wharfage  can  be  allowed  which  con- 
travenes any  congressional  regulation 
of  commerce,  or  the  free  intercourse 
And  eijual  rights  secured  by  the  federal 
eonstitution. — The  Wharf  case,  371, 
874. 

An  act  of  Assembly  which  assumes  that 
the  property  belongs  to  either  party, 
afler  a  court  of  competent  jurisdiction 
has  determined  that  it  belonn  to 
neither,  deemed  unconstitutional,  385. 

The  public  lands  can  only  be  sold  for  a 
valuable  consideration,  or  disposed  of 
with  a  view  to  some  public  benefit.-* 
Baltimore  v.  McKim,  460. 

CONTRIBUTION. 

On  a  m^t  Jkcku  egainat  the  heirs  and 
terre-tenanti,  they  muat  be  all  sum* 
•moned,  to  the  end,  that  tAiey  may  have 
the  benefit  of  contribution  among  thetn- 
•elvee.-^Teasier  p.  Wyae,  40. 

A  claim  for  contribatioa,  being  a  secon- 
dary one,  arising  among  fio-<iebtors  or 
those  chareeable  as  such,  can  never  be 
made  or  adjusted  to  the  prejudice  of  a 
creditor.— IfcCbmiiefc  v.  Oibton,  607. 

CORPORATION. 

Three  kinds  of  corporations,  in  reference 
to  their  objects;  the  nature  of  each 
considered. — McKim  v.  Odom,  417. 

The  charter  of  a  close  corporation  by  the 
liord  Proprietary,  416,  note. 

How  far  an  act  of  incorporation  may  be 
considered  as  a  contract,  417,  419. 

Corporations  may  be  charged  in  actions 
$x  delicto  as  well  as  cr  contractu,  not- 
ivithstanding  the  general  rule,  that 
they  can  only  bind  themselves  by 
means  of  the  corporate  seal,  421 ;  The 
Capo  Sable  Company's  case,  611. 

The  proceedings  against  a  corporation  to 
enrorce  an  answer  or  obedience  to  a 
decree. — McKim  v.  Odom,  421,  427. 

A  corporation  constituted  of  many  stock- 
holders may  be  virtually  extinguished 
bv  all  the  stock  being  owned  by  one. — 
The  Bellona  Company's  case,  446. 

The  usual  provision  in  road  and  canal 
acts  for  tne  condemnation  of  private 
property  held  to  be  a  substitute,  for  the 
writ  of  04  9jifid  damnuM* — Compton  9. 
The  Susqufinanna  Bail  Road,  889. 


The  clauM  of  an  act  of  lacorpocatioii 

which  gives  the  power  of  emSntHt  da^ 
mmm  to  be  construed  strictly  but  Air- 
ly.— ^Tbe  Bellona  Company's  case,  448. 

The  property  of  a  corporation,  as  well  •• 
that  of  an  individual,  is  subject  to  be 
taken  for  public  uses,  under  the  power 
of  eminent  domain^  449. 

A  corporation  considered  as  a  mere  citi- 
zen owner  within  the  meaning  of  the 
authority  to  exercise  the  power  of 
eminent  domain,  4S1. 

No  authority  to  appear  to  an  actioA 
against  a  body  politic  can  be  given 
otherwise  than  by  its  appropriate 
name. — The  Cape  Sable  Company's 
case,  618. 

Where  the  incorporating  act  requires  the 
aasent  of  three-fourths  of  the  stock- 
holders to  contract,  the  body  can  only 
so  contract,  and  the  confession  of  4 
judgment  to  secure  a  debt  is  a  contract 
within  the  meaning  of  such  restriction, 
613,  619. 

Where,  on  a  bill  filed  against  a  corpora- 
lion,  it  is  shewn  or  admitted  Co  be  in  a 
condition  of  absolute  insolvency*  it 
may  be  thenceforward  proceeded  on  as 
a  creditor's  bill,  625,  655. 

A  body  politic  may  have  a  local  habita- 
tion ;  and  should  be  sued  In  the  county 
in  which  it  has  been  located,  657. 

Although  by  declaring,  that  the  property 
of  a  corporation  shall  be  heia  as  reiU 
estate,  its  peraonalfy  m«st  be  so  treated 
as  regards  ita  stockholders,  it  does  not 
follow,  that  it  must  be  so  considered  in 
all  other  respects,  670. 

A  partnership  may  be  dissolved  by  soom 
of  its  members  becoming  abody  politic, 
674. 

COSTS. 

For  the  service  of  all  process  which  a 
sheriff  may  be  required  to  serve,  he  is 
entitled  to  have  his  leeal  fees  allowed 
and  taxed  as  a  part  of  the  costs,  and 
may  enforce  payment  accordingly. — 
Deale  p.  Estep,  489. 

A  party  may  be  compelled  in  a  summaiy 
way  to  par  the  costs  due  to  a  eommt^ 
sioner.— >Hall  v.  McPherson,  588. 

The  nature  of  poundage  fees  allowed  to 
the  sheriff  on  an  execution,  the  mode 
in  which  they  may  be  recovered,  and 
the  ^unds  upon  which  a  sheriff  may 
obtain  relief  in  equity. — ^The  Cape 
Sable  Company's  case,  680,  fi89. 

Where  by  a  decree  real  and  personsi 
property,  upon  which  an  execution  has 
oeen  levied,  is  taken  from  the  sheriff 
and  sold  without  discrimination,  hii 
poundage  fees  will  be  allowed  for  tte 
whole  debt,  first  on  the  whole  appruMd 
value  of  the  personalty,  and  nr  the 
residue  on  the  real^»  641. 
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CBEDITOR*S  SUIT. 

A  pUiDtiff  is  not  bound  to  us«  active 
<lili|renc«  afvaintt  his  debtor. — ^Teaeier 
V.  Wvse,  $5. 

The  plaintiff  need  not  alleffe  and  shew, 
that  the  personal  estate  ofthe  deceased 
is  insaffieient;  that  being  a  question 
between  the  heir  and  executor,  48,  49. 

An  heir,  devisee  or  next  of  Icin,  or  any 
one  claiminf^  under  them,  may  by  a 
creditor's  suit  have  the  creditors  csilled 
in  and  satisfied,  86. 

A  creditor  cannot  b^  made  to  exhaust 
one  species  of  his  debtor*fei  property,  as 
the  personalty,  before  he  is  allowed  to 
go  against  another,  as  the  realty,  87, 43. 

In  a  creditor's  suit,  by  a  bond  creditor, 
apart  from  any  statute,  the  personalty, 
as  the  natural  fund  will  be  first  applied, 
42. 

Neither  the  statute  making  lands  liable 
to  be  sold  for  the  payment  of  debts, 
nor  any  of  the  acts  of  Assembly  have 
made  any  alteration  in  the  principles 
by  which  a  creditor's  suit  is  governed 
in  regard  to  the  application  of  the  real 
and  permnal  estate  of  a  deceased 
debtor,  44,  58. 

The  acts  allowing  creditors  to  obtain 
satisfaction  from  the  eschentabte  estate 
of  their  debtor,  do  not  a^ect  their  rights 
or  their  mode  of  proceeding  against 
the  heirs  or  devisees  of  their  deceased 
debtor,  S!i. 

Where  the  then  defendants  are  entitled 
to  both  personal  and  real  estate,  the 
pergonal  representative  of  a  deceased 
debtor  need  not  be  made  a  party,  57. 

Even  if  the  bill  should  be  dismissed  as  to 
the  heirs,  yet  relief  may  be  had  against 
the  administrator  to  the  extent  of  assets 
in  his  hands,  58. 

No  dilatory  proceeding  or  postponement 
to  be  allowed  in  a  creditors  suit  io 
favour  of  a  lunatic,  60. 

tinder  a  creditor's  suit  against  the  state, 
escheated  lands  may  be  sold  and  the 
proceeds  distributed  without  prefer- 
ence, and  only  among  citizen  creditors, 
58. 

A  purchaser  may  be  directed  to  pay  a 
creditor  out  of  the  unpaid  purchase 
money. — Coombs  v.  Jordan,  286,  294. 

A  creditor's  suit  which  had  performed  its 
office  as  to  them,  continued  as  a  suit  by 
the  defendant's  heire  against  the  pur- 
chaser, and  then  as  to  nis  heirs  again 
converted  into  a  creditor's  suit,  294. 

Where  a  judgment  has  abated  by  death 
during  the  continuance  ofthe  hen,  the 
plaintiff  or  his  representative  may 
come  in  under  a  creditor's  suit  and 
have  the  benefit  of  such  lien  without 
reviving  at  law,  826. 

A  creditor's  suit  does  not  abate  by  the 
death  of  a  plalnUffor  any  creditor  who 
may  have  come  in,  if  there  be  then  a 
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•    plaintiff  or  cndilor  oompeteikt  to  pro* 

secute  the  auit. — Austin  v.  Cochran, 
889. 
But  a  creditor's  suit  will  abate  by  the 
death  of  a  defendant,  heir  or  devisee, 
whether  there  be  any  surplus  of  the 
proceeds  of  sale  to  be  returned  to  him 
or  not,  840. 
Where  it  appears  that  there  is,  or  has 
been  any  personal  estate,  the  executor 
or  administrator  should  be  ordered  to 
account. — Simmons  v.  Tongue,  852. 
A  decree  for  a  sale  establishes  the  plain- 
tiff's claim,  and  the  insufficiency  of  the 
personal  estate,  858;  McCumUek  v. 
Gib$an,  501. 
Where  a  creditor  neglects,  on  being  ac- 
tually notified,  to  come  in  under  a  cre- 
ditor's suit  against  the  estate  of  the 
deceased  as  his  principal  debtor,  such 
debtor's  sureties  will  be  dlscharged^'^ 
Simmons  v.  Tongue,  854. 
Where  it  appears  doubtful  upon  the  face 
ofthe  voucher,  the  claimant  must  shew 
whether  the  deceased  was  principal  or 
suretj,  858. 
The  original  bond,  bill,  or  note  should  be 
produced ;  or,  if  lost,  an  authenticated 
copy  or  other  proof,  858. 
No  claim  can  be  admitted  which  did  not 
exist  as  such  against  the  deceased,  859. 
Claims  withdrawn  for  the  purpose  of 
being  re-4tated,  the  re-statement  con- 
sidered as  an  amended  bill,  859. 
Where  creditors  come  in  ao  late  as  to  re- 
quire the  distribution  to  be  re-cast  they 
must  defray  the  expense  ofthe  re-state- 
ment, 860. 
Where  there  are  a  multitude  of  claims, 
after  the  auditor's  first  statement  of 
them,  time  is  allowed  for  investigation. 
859. 
If  a  mortgagee  or  incumbrancer  cornea 
in  under  the  decree,  he  will  be  bound 
by  it.— Post  V.  Mackall,  495. 
Where  there  appears  to  be  an  outstanding 
incumbrancer,  the  surplus  of  the  pur- 
chase money  will  not  be  paid  to  the 
defendant  to  the  prejudice  of  the  pur- 
chaser, 495. 
When  the  statute  of  limitations  Is  relied 
on  in  general  terms  it  is  applied  ac- 
cording to  the  nature  of  the  claim ;  is 
only  to  prevail  as  it  may  apply  to  the 
representative  of  the  realty  or  person** 
alty;  and  runs  up  to  the  time  of  filing 
the  voucher,  498. 
An  objection  in  bar,  or  a  plea  of  limita-« 
tions  can  be  received  only  from  him 
who  has  something  to  protect  by  it ; 
and  a  plea  of  limitation  enures  only  to 
the  benefit  of  him  who  relies  on  it,  499, 
525;  McCormick  v.  Gibion,  500,  508; 
The  Cape  Sable  Company's  case,  672. 
The  mode  of  distribution  where  there  are 
conflictine  pleas  of  the  statute  of  limi- 
tations,—Post  0.  MackaUi  525 ;  MeOorr 
wide  V.  Gi5soft,  500. 
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▲n  abfolate  Judgment  unintt  an  executor 
or  administrator  conclusive  es  between 
the  parties  to  it ;  but  not  so  as  between 
such  creditor  and  the  heir;  yet  the  heir 
may,  to  that  extent,  obtain  reimburse- 
ment  from  the  executor  or  administra- 
tor.^Post  V.  Mackall,  499,  519. 

The  personal  estate  must  t>e  so  disposed 
of  as  to  leave  no  superannuated  slave 
as  a  burthen  upon  it  or  the  public,  526. 

An  order  to  talce  evidence  to  establish 
claims  in  general,  496. 

Where  an  heir  relies  on  the  statute  of 
limitations  and  the  sufficiency  of  the 
personal  estate,  and  another  heir  relies 
on  the  sufficiency  of  the  personalty ; 
and  the  Court  of  Appeals  decide  on  the 

Slea  of  the  statute  only  and  remands 
le  case ;  this  court  must  consider  the 
insufficiency  of  the  personalty  as  thus 
established. — McOnrmick  v.  Gibton, 
501. 

Anv  bar  which  precludes  a  creditor  from 
the  personal  estate  enures  to  the  bene> 
fit  of  the  heir  for  his  protection  also, 
508. 

A  plea  of  limitation  may  be  sustained 
by  the  heir  although  there  be  a  judg- 
ment against  the  executor  or  adminis- 
trator, 50S. 

Ho  creditor  can  be  allowed  to  obtain  more 
than  his  due  proportion,  taking  into 
consideration  that  which  he  may  have 
obtained  from  the  penooal  estate,  509. 

l¥here  on  a  bill  filed  against  a  corpora- 
tion it  is  shewn  or  admitted  to  be  in  a 
condition  of  absolute  insolvency,  it  may 
be  thenceforward  proceeded  on  as  a 
creditor's  bill.^The  Cape  Sable  Com- 
pany's case,  626,  655. 

Where  a  claim  has  been  put  in  issue  and 
established  between  the  proper  parties, 
it  cannot  be  called  in  question  by  any 
creditor  who  may  thereafter  come  in, 
642,  656,  672. 

DEBTOR  AND  CREDITOR. 

A  creditor  if  not  bound  to  use  active  di- 
ligence against  hia  debtor.— Tessier  v. 
Wyse,  65. 

Where  the  heir,  being  bound  by  bond  in 
respect  of  assets  descended,  pays  the 
debt  be  may  be  reimbursed  out  of  the 
personal  estate  of  the  deceased,  41. 

The  death  of  a  debtor  is  never  allowed  to 
impair  the  obligation  of  his  contract  as 
refsinds  his  estale,  87. 

On  a  ears  Jkeku  against  the  heirs  and 
terre-tenants  their  must  be  all  summoa- 
ed,  to  the  end,  that  they  may  have  the 
benefit  of  contribution  as  among  them- 
selves, 40. 

Partnership  debts  must  be  first  paid  out 
of  the  joint  estate;  and  the  separate 
debts  first  paid  out  of  the  separate  es- 
tate.—Simmons  V.  Tongue,  856. 

Tin  distinction  between  simple  contract 


and  sptdally  debts.— Post  v.  Mac|raW» 
520. 

The  marshalling  of  assets,  in  what  esses  it 
may  be  made  without  prejudice  to  ere* 
ditors,  502. 

A  claim  for  contribution,  being  a  second- 
ary  one,  arising  among  co-debtors  or 
those  chargeable  as  sucn,can  never  be 
made  or  adjusted  to  the  preiudice  of 
creditors. — McCormidc  v.  Gmun^  507. 

A  plea  of  the  statute  of  limitations  by  ima 
heir  against  the  plaintifi''s  claim  ope- 
rates only  as  a  bar  of  so  much  of  It  an 
such  heir's  pwportioa  of  the  whole  es« 
tate  bears  to  the  whole  of  the  claim,  608. 

This  proportional  deduction,  anllke  a 

.  claim  for  contribution,  is  an  imme<tiate 
and  preliminary  rieht,  according  to 
whicn  the  claim  of  the  creditor  muat 
be  cut  down  before  any  others  can  be 
called  on  to  pay  the  sum  thus  asecr* 
tained,  508. 

DECREE. 

The  old  form  of  a  decree  setting  fi>rth  the 
whole  case  as  it  appeared  to  the  court. 
— Anderton  v.  HavMnt,  41. 

A  decree  for  a  sale  virtually  puts  tlie  es- 
tste  under  the  protection  of  the  court ; 
after  which  an  injunction  may  be  gran- 
ted to  stay  waste ;  or  it  may  be  so  dis- 
posed of,  pending  the  Buit>  as  lo  pre- 
vent loss.— Tesster  e.  Wyse,  60;  Wil- 
liams' case,  215. 

A  decree  in  a  creditor*s  suit  for  a  sale  of 
the  realty  and  an  account  of  the  person- 
alty.—Tessier  e.  Wyse,  00 

A  decree  quia  tmet  to  protect  mortgaged 
property  before  the  debt  becsMie  au«« 
—Salmon  e.  Clagett,  181. 

A  decree  against  both  parties  npon  the 
ground,  that  the  property  in  controveny 
belons^  to  the  public— The  Wbaif 
case,  oo4. 

A  decree  to  account  Ibr  the  proceeda  of 
the  sale,  and  the  profits  of  property 
which  bsd  been  held  la  common. — 
McKim  V.  Odom,  411. 

As  by  a  decree  to  account  the  defendant 
becomes  an  actor,  the  ^ lalntiiT  cannot 
thereafter  dismiss  his  luU  without  no- 
tice to  the  defendant  by  a  rule  further 
proceedings.— Hall  r.  JncPherson,588. 

The  decree  should  first  decide  upon  the 
plaintiff's  title,  as  there  can  be  no  ac- 
count if  he  has  no  title. — Neale  v.  Hag- 
throp,  561. 

DEED. 

The  legislative  enactments  which  require 
deeds  to  be  recorded  are  intended  to 

E reserve  the  evidence  of  the  contract^ 
nt  require  no  new  soleaHuty.  as  a  se- 
cessary  constitaent  of  a  deed.— Salnoa 
V.  Clagett,  172. 
A  deed  oy  which  a  lather  conveyed  all 
his  personal  estate  to  his  son,  upon 
condition,  that  tha  son  ahouU  aatuQr 
certain  specified  creditors  of  (he  fi^er. 
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Held  to  ^f  rite  to  i  rtiultiog  tnitt  in 
favour  of  the  (ather,  so  as  to  reqaire 
the  son  to  shew,  that  the  specified  cre- 
ditors had  been  satisfied. — ^Neaie  v. 
Hagthrop,  580. 

DISCOUNT. 

A  discount  in  bar,  if  not  distinctly  spe- 
cified and  admitted,  must  be  shewn  and 
established  by  him  who  is  to  benefit 
by  it,  or  it  will  be  rejected.— Sim- 
mons V.  Tongue,  855. 

POWER. 

On  the  petition  of  a  widow  in  a  creditor's 
suit  a  commission  may  be  iwued  to  as- 
sign to  her,  her  dower. — Simmons  «. 
Tongue,  844. 

A  devise  in  lieu  of  dower,  considered  as 
dower,  and  if  not  insisted  on  by  the 
widow  in  a  creditor's  suit,  the  real  es- 
tate, as  usual,  sold  clear,  leaving  her  to 
come  in  for  the  value  of  her  dower  out 
of  the  proceeds  of  sale. — McOarmUk 
V.  Giift<m,  501. 

The  rules  for  estimating  the  value  of 
dower  considered  and  explained.--*- 
WilUams'  case,  221,  281. 

EMINENT  DOMAIN. 

By  virtue  of  the  power  otemintnt  donuun 
private  property  may  be  taken  for  pub- 
lic uses;  but  private  property  cannot 
be  taken  irom  one  and  given  to 
another  in  any  way. — Hepburn's  case, 
98;  Williams^  case,  204;  The  Beliona 
Company's  case,  451. 

The  usual  provision  in  road  and  canal 
acts,  for  tne  comdemnation  of  private 
property  held  to  be  a  substitute  lor  the 
writ  of  ad  quod  iia«iiti».— Compton  ». 
The  Susquehanna  Rail  Road,  889. 

The  clause  of  au  act  of  incorporation 
which  gives  the  power  of  emmetU  do- 
mom  to  be  construed  strictly  but  fiur- 
ly.— The  Beliona  Company's  case,  448. 

The  property  of  a  corporation  as  well  as 
that  or  an  individual,  is  subject  to  the 
power  of  tndnint  domain^  449. 

What  is  such  a  public  use  as  authorizes 
the  BO  taking  of  private  property,  451. 

Where  there  are  several  public  uses  the 
exercise  of  the  power  mHV  be  so  limit- 
ed as  to  preserve  them  all,  462. 

ESTATE. 

A  man  may  have  an  estate  of  inheritance 
in  land  so  long  as  such  a  tree  shall 
grow. — ^Patteraon  v.  MeCauslandt  72. 

EVIDENCE. 

The  law  respecti  the  resuUr  course  of 
nature,  ana  a  presumption  arising  from 
such  a  known  course  held  to  be  eood 
evidence.— Patterson  v.  McCausmnd, 
71. 

It  not  having  been  established  that  the 
•oneentric  layert  in  the  trunks  of  trees 


are  reiralar  annua!  formations,  tiie  num- 
ber of  them  found  in  the  trunk  of  a 
boundary  tree  cannot  be  received  aa 
evidence  of  the  lapse  of  any  given 
time,  69. 

No  one  can  be  allowed  to  discredit  hif 
own  testimony. — Hepburn's  case,  100. 

An  interrogatory,  in  the  nature  of  a  croes 
bill,  propounded  by  a  defendant  to  a 
plaintiff,  answered  by  the  monoajUable, 
yes.— Salmon  v.  Clagett,  180. 

On  a  motion  to  dissolve  an  injunction  dp 
€x  parti  affidavits  or  proofs  admitted, 

No  one  can  be  compelled  to  crimlnatt 
himself,  144. 

It  is  a  privilege  of  a  client,  that  no  fhcti 
communicated  by  him  shall  be  dis- 
closed by  his  attorney  or  solicitor,  145. 

A  defendant  is  not  bound  to  produce  by 
way  of  answer  any  public  documentary 
evidence  of  which  he  is  the  ofilciA 
keeper,  145. 

The  legality  of  evidence  broueht  out  by 
a  bill  of  discovery  must  be  determined 
by  the  court  of  common  law  for  whoso 
use  the  discovery  was  miule.— Price  v. 
Tvson,  405. 

Husband  and  wife  are  incompetent  wit- 
nesses for  or  aeainst  each  other,  as 
well  aAer  as  during  the  coverture,  405. 

Where  evidence  is  to  be  taken  a  reasona- 
ble time  to  collect  it  is  allowed  as  of 
coune.— McKim  v.  Odom,  412. 

A  summons  issued  by  commissioners  re- 

guiring  a  witness  to  attend  and  testify 
elbre  them  under  a  commission  to 
take  evidence,  is  a  proceiss  which  most 
be  served  by  the  sheriff. — ^Deale  v. 
Estep,  489. 

Upon  tne  return  of  a  tuibptmaduoei  Ueum 
the  person  summoned  may  shew  cause ; 
but,  if  overruled,  must  produce  the 
document.— Randall  v.  Hodges,  478» 
485. 

The  docomenti  and  vouchers  upon  whkh 
an  account  has  been  passed  by  the 
Orphans  Court,  form  no  part  of  As 
records;  and  therefore,  if  they  have 
been  lodged  with  the  Reoster  of  Wills, 
he  may  Im  compelled,  oy  a  tukpiena 
ducts  tsciisi,  to  produce  them,  483. 

The  efiect  of  an  endorsement  of  partial 
payment  as  evidence  to  take  a  case 
out  of  the  statute  of  limitatioQa.— Poet 
0.  Mackall,  622. 

An  order  to  take  evMeiiee  to  establish 
claims  in  a  creditor's  suit,  4M. 

Where  there  is  no  proof  of  the  oxaet 
time,  a  medium  mu«t  be  asoumed.— 
Neale  o.  Htgthrop,  088. 

EXECUTION. 

In  general  where  a  man  may  alien  his 
real  estate  it  may  be  taken  and  sold 
under  an  execution  agaii»t  his  pro- 
perty.— Coombs  0.  Jordan,  ^. 

Chattels  real,  like  mere  moToables,  are 
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liable  at  common  faw  to  be  taken  and 
•old  under  tifltri  facias,  SOO. 

Where  a  man  by  writing  under  teal, 
binds  himself  and  his  heirs  to  pa^ 
money,  his  lands  in  the  hands  of  his 
heir  may,  at  the  common  law,  be  taken 
in  execution  to  satisfy  the  debt,  801. 

An  imperfect  legal  title  in  the  land  office, 
considered  as  a  chattel  real  and  liable 
to  be  taken  in  execution  at  common 
law,  SOS. 

The  statute  subjecting  lands  to  be  taken 
in  execution  and  sold,  considered  and 
explained,  804,  809. 

Real  estate  cannot  be  sold  under  an  exe- 
cution from  a  justice  of  the  peace,  809. 

Growing  crops  and  emblements  may  be 
taken  and  sold  nnder  a  fieri  faeku, 
812.  818. 

What  kind  of  incorporeal  hereditaments 
may  t>e  taken  in  execution,  815. 

Some  kinds  of  Interests  in  real  estate 
cannot  be  taken  and  sold  under  a  fieri 
faciat,  816. 

The  power  to  issue  writs  of  ee/iiiit  ad  ta* 
Hefheiendum  and  fieri  faciat  given  to 
the  Court  of  Chancery,  to  the  like  ex- 
tent as  used  by  the  courts  of  common 
law,  821 ;  The  Cape  Sable  Company's 
case,  638. 

A  capiat  ad  $alitftidendum  and  a  fieri 

•  faeia$  may  be  at  once  sued  out  upon  a 
judgment  or  decree,  so  that  they  be 
not  both  executed  at  the  same  time. 
^Coombs  V.  Jordan,  821;  Tlie  Cape 
Sable  Company's  case,  665. 

From  the  complex  nature  of  some  de- 
crees it  may  not  be  practicalvle  to  en- 
force them  entirely  by  a  fi/crifiuiae. — 
Coombs  p.  Jordan,  821. 

After  the  dissolution  of  an  injunction  the 
realty  which  had  been  previously  taken 
m^  be  sold  under  a  venditioni  exparuu. 
—The  Cape  Sable  Company's  case, 
638. 

The  penonal  estate  being  the  natural 
luna  for  the  payment  of  debits,  should, 
although  not  so  expressly  ordered  by 

*  law,  as  far  as  practicable  be  iirst  taken 
in  execution. — Tessier  v.  Wyse,  89, 42 ; 
The  Cape  Sable  Company'^  case,  640. 

.  £X£CUTORS  AND  ADMINIS- 
TRATORS. 

An  executor  or  administrator  regarded 
in  e^ttitjr  as  a  traslee ;  yet  has  an  on* 
qoaliied  owMnhip  of  the  aaseta  to  a 
certain  ax  tentd — ^Sumonv.  Clagett»  169; 
Neale  v.  Uagthrop,  566* 

fiveiy  ftersott  ivho  acqmrea  panonal 
lesets  by  M,  bmwch  of  tnmtndeva$lmrii 
in  the  exeeator  or  administrator  is  re- 
flpottsible  to  those  entitled. — Salmon  v, 
Clagatt,  169. 

No  -one  who  joins  in  a  deed  with  the  ad- 
ministrator in  mortgagine  the  assets 
can,  as  next  of  kin,  comfSain  of  their 
misapplication,  170. 


I  An  fnslaiice  in  which  it  woold  •eem,'flnt 
a  fee  simple  estate  might  liecome 
assets  in  the  hands  of  an  execntor.-^ 
Coombs  V,  Jordan,  800. 

An  imperfect  legal  title  in  the  landefllee, 
considered  as  a  sort  of  chattel  real  and 
assets  in  the  hands  of  the  executor,  808. 

The  personal  estate  must  be  so  disposed 
of  as  to  leave  no  superannuated  slava 
as  a  burthen  upon  it  or  the  public. — 
Post  9.  iMackall,  626. 

The  marshalling  of  assets,  in  what  caeca 
it  may  be  made  without  prejudice  to 
the  creditors,  502. 

A  u  administrator  de  bonit  noncan  reeover 
only  such  assets  as  have  not  been  con« 
▼erted  or  distributed  by  bis  prcdecet- 
sor. — Neale  v.  Hagthrop,  568. 

Although  the  next  of  kin  have  a  vested 
Interest  in  the  surplus,  they  can  only 
make  title,  or  recover  from  or  through 
an  administrator,  564. 

An  executor  or  administrator  may  an- 
swer acconting  to  hia  t>etief,  668. 

FIXTURES. 

What  are  so  considered  as,  between 
vendor  and  vendee;  landlord  and  te- 
nant; or  heir  and  exeeutor. — Coomfae 
e.  Jordan,  811. 

HIGHWAYS. 

All  laws  in  relation  to  canals  and  other 
highways  are  public  laws  of  which  the 
court  must  take  notice. — Bosky  a.  The 
Susquehanna  Canal*  65. 

A  right  of  way  is  nothing  more  tban  a 
special  and  limited  right  ol  use;  all 
else  belongs  to  the  fee  Buayla  owaer^ 
67. 

A  tuU  for  the  use  of  a  highway,  wharf,  or 
market,  ia  in  the  nature  of  a  tax  which 
cannot  be  levied  without  the  exprcaa 
sanction  of  the  General  Aasemblj. — 
The  Wharf  case,  875, 880. 

The  usual  provision  in  road  and  canal 
acts  for  the  condemnation  of  private 
property,  held  to  t>e  a  substitute W  the 
writ  of  ad  quod  damnam. — Compton  r. 
The  Susquehanna  Rail  Road,  889. 

IMPROVEMENTS. 

Under  the  head  of  just  allowances  a 
mortgagee  or  trustee  in  poasesaion  is 
allowed  for  necessary  repairs,  and  per- 
manent improvements. — ^Neale  v.  Hag- 
throp, 590. 

The  value  of  such  Improvements  to  he 
estimated  as  of  the  day  when  the  nhin- 
tiiT  obtains  possession  of  them,  891. 

INFANTS. 

The  cases  in  which  the  parol  shall  de- 
mur, and  how  altered  by  act  of  Assem- 
bly.--Tes8ier  a.  Wyae,  41, 49;  .-Ww- 
$on  T.  RawUnt,  41. 

The  mere  fact  of  an  Infimt's  having  at* 
tained  his  full  age  is  not  n  grouna  for 
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_  in  acivditor'B  rait.—' 
V.  Wyse,  61. 

Although  an  ioftBt  who  atUios  bia  fall 
age  pending  a  suit  may  be  allowed  to 
come  in  as  of  course  and  demur,  plead, 
or  answer ;  yet  he  cannot  be  permitted 
to  do  so  in  a  auditor's  suit  aJler  a  de- 
cree, 62;  MeComick  v.  Gib90n,  601. 

An  iniant  plain titf  can  make  no  sidmis- 
sions  by  bis  not  replying  to  the  an- 
swer.— Salmon  v.  Clagett,  141. 

A  deed  may  be  treated  as  a  nullity  as  to 
an  infant  who  had  signed  it,  in  regard 
to  any  claim  against  him;  but  he  can 
ba?e  no  relict^  if  be  claims  none,  171. 

How  far  the  court  has  gone,  upon  gene- 
ral principles,  or  has  been  authorised 
to  go,  by  general  or  special  legislative 
enactments,  in  applying  the  principal 
of  an  infant's  estate  to  bis  maintenance 
and  education. — Williams*  case,  189. 

An  infant*8  personalty  may  be  converted 
into,  realty,  oc  the  timber  and  mineral 
part  of  his  real  estate  may  be  converted 
into  personalty ;  but  not  his  real  estate 
of  inheritance,  190,  193,  204. 

The  acts  of  Assembly  which  authorize 
the  sale  of  the  real  estates  of  infants 
considered  as  to  their  true  construc- 
tion; their  practical  utility,  and  their 
constitutionality,  199,  209. 

Where  under  those  acts,  the  widow  who 
is  the  guardian  of  the  infants,  is  the 
petitioner,  her  assent  to  the  sale  is  im- 
plied, 210. 

The  credit  given  on  the  sale  of  an  infant's 
real  estate,  considered  as  an  invest- 
ment for  his  benefit,  211. 

The  sale  of  an  infant's  mortgaged  estate 
must  always  be  for  his  benefit,  194. 

The  capital  of  an  infant's  personal  estate 
broken  in  upon,  and  the  dividend  of 
the  proceeds  of  the  sale  of  his  real  es- 
tate paid  to  him  to  enable  him  to  prose- 
cute  his  professional  studies,  and  to 
put  him  out  in  life,  198;  Baiuoii  v. 
Chapnan^  198. 

No  part  of  an  infant's  real  estate  to  be 
diminished  without  the  approbation  of 
the  Court  of  Chancer]^  as  well  as  the 
Orphans  Court. — Wliiiams'  case,  200 ; 
GoUier't  coHy  200. 

Females  of  age  for  certain  purposes  at 
eighteen  or  da;^  of  marriage ;  why  this 
provision.— -Williams'  case,  219,  note. 

INJUNCTION. 

An  injunction  to  stay  proceedings  at  law 
against  the  party  will  not  be  granted 
without  bono — Walsh  v.  Smyth,  18. 

No  bond  is  required  in  certain  cases  on 
the  granting  of  an  inio notion  to  stay 
exectttion  at  law. — The  Cape  Sabb 
Company's  ease,  615. 

Where  tba  suit  abates  by  the  death  of  a 
plaintiff,  the  injunction  not  to  be  dis- 
solved without  notice. — Walsh  v. 
Smyth,  28. 


Bat  00  the  ground  of  the  great  Immo  of 
time  after  the  abatement,  the  defen^ 
dant  may  move  at  once  for  a  dissolu- 
tion* 24. 

An  injunction  may  be  granted  on  an  ex 
parte  application  on  the  bill  alone,  not- 
withstanding an  apparent  misnomer  of 
the  corporation. — Bosley  o.  The  Sus- 
quehanna Canal,  64. 

An  injunction  before  answer  does  not 
order  the  defendant  to  do  or  to  undo 
any  thiiig,  66. 

Nothing  can  be  deemed  a  breach  of  an 
injunction  forbidding  the  disturbance 
ot  a  peculiar  right  of  way  which  does 
not  interfere  with  its  free  exercise,  68. 

A  motion  to  dissolve  the  injunction  and 
exceptions  to  the  answer  may  b^  taken 
up  together  and  determined  at  the  same 
time. — Salmon  v,  Clagett,  181. 

How  an  injunction  mav  be  obtained,  and 
how  dissolved  on  blU  and  answer,  159. 
161. 

The  difference  between  the  combination 
of  facts  which  gives  rise  to  the  equity 
upon  which  the  injunction  rests,  and 
that  which  gives  rise  to  the  equity  up- 
on which  the  plaintiff  asks  relief;  159. 

On  a  motion  to  dissolve,  the  court  is  c<»n- 
fined  to  the  answer  so  far  as  it  is  re- 
sponsive, putting  aside  all  matter  in 
avoidance,  132,  162;  The  Bell9na 
Companjr's  case,  445. 

An  injunction  may  be  granted  to  protect 
mortgaged  property  nefore  the  mortr 

fage  debt  becomes  due,— Salmon  v. 
;iagett,  180. 

On  a  motion  to  dissolve,  no  ex  parte  afii- 
davits  or  proofs  admitted,  182;  The 
Beltona  Company's  case,  445. 

An  injanctioa  dissolved  as  to  the  amount 
due,  and  made  perpetual  as  to  credits 
not  given. — Seard  v.  WUUamt,  163. 

Where  each  of  the  litigating  parties 
claims  a  right  to  demand  wharfage  for 
the  use  of  a  public  wharf,  for  the  use 
of  which  no  toll  can  be  demanded,  thej 
must  both  of  them  be  perpetually  en- 
joined from  collecting  whar&ge. — The 
Wharfcase,  880,884. 

After  an  appeal  had   been  taken,  the 

f>laintiif,  on  dismissino^  his  appeal,  al- 
owed  to  amend  his  bill,  on  which  a 
new  injunction  was  granted  on  terms. 
•— McKim  V.  Odom,  418. 
An  injunction  granted  to  stav  trespass, 
there  beius;  no  then  depending  suit  to 
try  the  rignt*  dissolved  on  ttie  coming 
in  of  an  answer  which  denied  the  tnes- 
pase,  and  alleged  that  the  acts  com- 

Slained  of  were  dona  on  his  the  defen- 
ant's  own  laAd.~Stew«rt  v.  Chew, 
441. 
On  the  filing  of  a  bill  the  defendant  may 
instantly  put  in  his  answer,  so  as  there- 
by to  prevent  the  fcranting  of  an  in- 
junction.—Hall  V.  MePherson,  581. 
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Where  there  are  two  or  more  defendmnts 
the  iigaoctioQ  will  not,  in  general,  be 
dissolved  on  motion  until  all  have  an- 
swered.— ^Tbe  Cape  Sable  Company's 
case,  614,  628. 

But  on  the  cominc:  in  of  the  answer  of 
each  defendant,  uie  motion  to  dissolve 
may  be  renewed.— Oost  v.  MuUikin, 
618. 

On  the  service  of  an  injunction  the  party 
if  in  custody  must  be  discharged ;  or  tlie 
personal  property,  if  taken  under  the 
fieri  faciM,  must  be  delivered  back. — 
The  Cape  Sable  Company's  case,  637. 

But  tbe  realty  which  bad  been  so  taken 
under  the  fieri  facia$  may,  alter  the  dis- 
solution of  the  injunction,  be  sold  un- 
der a  venditioni  exponat,  68S. 

INSOLVENCY. 

A  person  who  has  been  finally  dischaT;ged 
under  the  insolvent  law  cannot,  in  ge- 
neral, sue  or  be  sued  in  relation  to  any 
property  so  transferred  to  his  trustee 
for  the  benefit  of  bis  creditors. — Hail 
r.  McPhersoo,  634. 

A  discharge  under  tbe  insolvent  law  of  a 
party  to  a  pending  suit  does  not  ope- 
rate as  an  abatement;  but  the  suit  be- 
coming thereby  defective,  the  defect 
must  be  lemoved  before  it  can  pro- 
ceed»  5t8. 

INTEREST. 

Where  a  public  collector  is  directed  on 
default  to  be  charged  lO^^r  cent;  such 
interest  must  be  computed  to  the  judg- 
ment, and  then  common  legal  interest 
on  that  aggregate  amount  until  paid. — 
Beard  v.  PTi&asM,  163. 

In  general  the  tenant  for  life,  or  i>articu- 
lar  tenant,  must  keep  down  the  interest 
of  the  debt  with  which  tbe  estate  is  en- 
cumbered.— Williams'  case,  245. 

JUDGMENT. 

An  absolute  judgment  apinst  an  execu- 
tor or  administrator  is  conclusive  as 
between  the  parties  to  it;  but  is  not  so 
as  between  such  creditor  and  the  heir ; 
yet  the  heir  may,  to  that  extent,  obtain 
reimbursement  from  the  executor  or 
administrator. — Post  v.  Mackall,  499, 
619. 

A  judicial  lien,  when  barred  by  lapse  of 
time,  cannot  be  revived  so  as  to  have  a 
retrospective  eifect  prejudicial  to  the 
rights  of  others. — Cfoombs  v.  Jordan, 
824;  Post  0.  Mackall,  617;  The  Cape 
Sable  Company's  case,  660. 

Where  a  judgment  has  abated  b^  death 
during  the  continuance  of  the  lien,  the 
plaintiff,  or  his  representatives,  may 
come  in,  under  a  creditor's  suit,  and 
have  the  benefit  of  such  lien  without 
reviving  at  law. — Coombi  v.  Jordan, 


Where  the  execution  of  a  judgaeAt  hsf 
been  susjwnded,  the  lien  continnes  its 
limited  time  alter  such  suspensioi, 
328. 

The  bringing  of  an  action  of  debt  upon  « 
judgment  amounts  to  a  virtual  aban- 
donment of  any  then  existing  lien  aris- 
ing therefrom.— The  Cape  Siable  Com- 
pany's case,  660. 

JURISDICTION. 

Where  jurisdiction  in  a  particular  case 
has  been  conferred  on  the  Chancellor, 
b^  a  special  act,  he  follows  the  autho- 
nty  exactly  as  given. — ^Hepbura'acase, 
96. 

An  objection  to  the  jurisdiction  or  to  tbe 
capacity  of  the  plaintiff  to  sue,  may  be 

S resented  in  any  form  or  at  any  time.— 
almon  v.  Clagett,  143. 
The  court  can  pronounce  no  decree  pie- 
judicial  to  any  public  right  appearing 
upon  the  record.— The  Wharf  case. 
883. 

LAND. 

How  and  why  real  estate  was  exempted, 
by  the  common  law,  from  being  taken 
in  execution  and  sold  foe  the  pay- 
ment of  debts.— Tessier  v.  Wyse,  96; 
Coombs  e.  Jordan,  29S ;  Tbe  Cape  $•- 
ble  Company's  case,  699. 

The  personal  estate  the  primary  and  na- 
tund  fund  for  tbe  payment  of  debts» 
therefore  the  realty  should  not  be  ta- 
ken in  execution  where  there  is  per- 
sonalty present.— Tessier  v.  Wyse,  S9» 
42;  The  Cape  Sable  Company's  CMe, 
640. 

Escbeatable  lands  may  be  sold  under  a 
creditor**  suit,  and  the  proceeds  distri- 
buted without  preference  and  only 
among  citizen  creditors.— Tessier  «• 
Wyse,  63. 

An  instance  in  which,  as  it  would  seem, 
a  fee  simple  in  lands  ma^ ,  by  the  com- 
mon law,  become  assets  m  the  hands  of 
an  executor.— Coombs  e.  Jordan,  300. 

Land  here,  before  the  revolution,  consi- 
dered much  more  of  the  nature  of  com- 
mercial property  than  in  England,  301. 

An  imperfect  legal  title  in  the  land  offica 
considered  as  a  sort  of  chattel  real,  303. 

An  Instance  in  which  lands  held  in  fea 
simple  were  sold  under  an  inquiaitioa 
for  the  payment  of  debts,  304. 

Tbe  statute  subjecting  lands  to  be  taken 
in  execution  and  sold»  consklerad  aa4 
explained,  804,  309. 

The  land  office  is  considered  as  the  gene- 
ral market  in  which  all  public  landa 
are  sold.— Baltimore  a.  McJLim.  466* 

Individuals  were  not  permitted  to  par* 
chase  land  of  the  Indiana,  466. 

No  appeal  is  allowed  from  any  dectsMNi 
in  a  caveat  case,  467,  462. 

In  soma  cases  individuals  are  allowed  W 
acquire  a  legal  title  to  land  from  tba 
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>tite,  vithout  going  into  tht  land 
office,  460,  466. 

The  puMic  lands  can  only  be  lold  for  a 
valuable  consideration,  or  disposed  of 
with  a  view  to  tome  pablic  benefit,  460. 

The  extent  of  the  authority  to  acquire  a 
rifht  to  land  covered  by  the  tide  water 
of  the  basin  of  Baltimore  by  making 
improvements  thereon,  466. 

A  patent  may  be  granted  for  land  cover- 
ed by  navigable  water,  subject  to  the 
right  of  navigation,  467. 

So  a  patent  may  be  granted  for  land  sub- 
ject to  a  right  of  wharf,  way,  8ic.  478. 

No  title  can  l^  obtained  from  the  land  of- 
fice for  any  thing  but  land,  478. 

All  improvements  made  upon  land  by 
any  one  without  ri^ht  belong  to  the 
owner  of  such  land,  472. 

Previous  mistakes  in  proceeding  under  a 
'  warrant,  may  be  cured  by  the  payment 
of  the  caution  money. — Couruy  v. 
Hemsley,  458. 

Proceedings  under  a  warrant  deemed 
valid,  if  had  according  to  the  then  prac- 
tice of  the  land  office,  466. 

Under  special  circumstances,  warrants 
ma^  bis  granted  to  obtain  lands  for 
which  a  pTDCtamatlon  warrant  could 
not  be  obtained. — Ron  v.  BUutmi^  464. 

The  owner  of  land  bounded  by  tide  water 
has  no  pre*emptlve  right  to  take  con- 
tiguous manh. — Baltimore  v,  McKim, 
469. 

A  right  to  take  out  a  wsnrrant  of  resurvey 
is  an  incident  only  of  a  legal  title  de- 
rived fhom  a  patent  or  of  an  imperfect 
legal  title  under  a  certificate  com- 
pounded  on. — Huehlett's  case,  475. 

tntere  the  holder  of  a  tract  of  land  by  a 
leeal  title,  by  a  warrant  of  resurvey, 
takes  in  some  contiguous  vacancy, 
and  tiien  makes  sale  of  the  original  tract 
by  its  name  and  description ;  as  the  va- 
cancy embraced  by  the  certificate  of  re- 
survey,  does  not  thereby  pass  to  the 
vendee,  he  cannot  obtain  a  patent  upon 
such  certificate,  475. 

LIEN. 

The  origin  and  nature  of  a  judicial  lien 
which  fastens  upon  all  the  real  estate 
then  held  or  thereafter  acquired  by  the 
defendant,  from  the  date  of  the  judg- 
ment.— Coombs  9.  Jordan,  296, 800. 

A  judicial  lien  never  extends  beyond  the 
debtor's  power  of  alienation,  and  in 
some  eases  not  so  far,  296. 

In  a  suit  by  a  bond  creditor  against  the 
heir,  in  respect  of  real  assets  descend- 
ed, tite  lien  on  such  assets  commences 
by  relation  from  the  institution  of  the 
suit,  302. 

A  judicial  Hen  can  only  fisten  upon  that 
which  is  properly  denominated  real  es- 
tate, 810. 

What  ii  to  bo  regarded  as  real  estate  as 


between  vendor  and  vendee,  mortga* 
eor  and  mortgagee,  811. 

What  is  to  be  considered  real  estate  as 
between  landlord  and  tenant,  heir  and 
executor,  811. 

What  are  fixtures,  which  as  a  part  of  the 
realty  are  bound  by  the  lien,  811. 

Incorporeal  hereditaments  which  may  be 
taken  and  sold  under  a^len  facUu  will 
be  bound  by  a  judicial  lien,  816. 

An  equitable  interest  being  liable  to  be 
taken  in  execution  is  bound  by  the 
lien,  819. 

As  the.  lien  of  a  judgment  at  common  law 
arises  altogether  from  the  liability  of 
the  real  estate  to  be  taken  in  execution, 
it  fastens  from  the  date  of  such  judg- 
ment where  the  Kability  then  exists, 
298,  828. 

Lands  having  been  made  liable  to  be  ta- 
ken and  sold  under  a  Jveri  faciat  upon 
a  decree  In  equity,  a  lien  takes  effect 
from  the  date  of  such  decree  as  well 
as  from  the  date  of  a  judgment  at  com- 
mon law,  821. 

A  judicial  lien,  when  barred  by  lapse  of 
time,  cannot  be  revived  so  as  to  have  a 
retrospective  effect  prejudicial  to  the 
rights  of  others,  824 ;  Post  v.  Mackall, 
617;  The  Cape  Sable  Company's  case, 
660. 

The  bringing  of  an  action  of  debt  upon  a 
judgment  amounts  to  a  virtual  aban- 
donment of  any  then  existing  lien  ari- 
sing therefrom.— The  Cape  Sable  Com- 
pany's case,  660. 

where  a  judgment  has  abated  by  death 
during  the  continuance  of  the  lien  the 
plaintiff  or  his  representative  may  come 
in  under  a  creditor's  suit  and  have  the 
benefit  of  such  lien  without  reviving 
at  law. — Coombs  v.  Jordan,  826. 

Where  the  execution  of  a  judgment  has 
been  suspended  the  lien  continues  its 
limited  time  afler  the  expiration  of 
such  suspension,  828. 

Lien  in  its  proper  sense  is  a  rieht  which 
the  law  ^ves ;  although  it  is  usual  to 
speak  or  lien  by  contract. — RidEelv  r. 
Idehart,  642.  *   ' 

Of  liens  given  by  the  common  law,  by 
equity,  by  marine  law,  by  statute,  and 
by  contract,  642. 

The  lien  given  by  the  act  to  dnrect  de- 
scents repudiates  every  thing  like  an 
equitable  Hen,  and  can  only  be  en- 
forced at  common  law  as  a  statutory 
lien  incident  to  the  bond  with  which  it 
has  been  blended,  647. 

Where  under  the  act  to  direct  descents, 
one  of  the  heirs,  under  an  order  of  sale 
purchases  the  whole,  and  gives  bond 
with  another  heir  as  his  surety,  the  lien 
of  the  bond  is  exclusive  of  the  interests 
of  such'obli^rs,  549. 

Where  one  heir  sues  upon  such  bond  and 
obtains  judgment,  and  by  virtue  of  an 
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execution  thereon  has  the  land  bound 
by  sueh  statutory  iien  taken  and  sold, 
be  thereby  eztinff^uisbeB  hie  lien,  649. 

There  can  be  no  lien  on  lands  lying  be- 
yond the  direct  or  indirect  ranire  of  an 
execution  from  the  court  in  which  the 
judgment  is  rendered. — The  Cape  Sa- 
ble Company's  case,  4HI8,  ^60. 

But  now  and  bere  the  jnd|^ents  and  de- 
crees of  the  County  Courts,  the  Court 
of  Chancery,  and  the  Court  of  Appeals 

five  a  Uen  apon  the  lands  of  the  defen- 
ant  every  where  within  the  state,  638. 
Where  the  parties  have  acquiesced  in  hav- 
ing rsal  and  personal  property  mingled 
and  indiscriminately  sold,  the  judg- 
ment creditors  must  be  allowed  the 
benefit  of  their  lien,  as  if  the  wbol^ 
proceeds  of  the  sale  arose  from  the  sale 
of  tha  realty  only,  600. 

LIFE  INTERESTS. 

The  various  cases  in  which  it  may  lie- 
come  necessary  to  put  a  present  value 
upon  a  life  interest  in  property  .-^Wil- 
liams' casRt  2S1. 

The  early  adjudications  in  relation  to  this 
matter,  22^, 

The  formation  of  tables  shewing  the  ex- 

Cectation  of  human  life  at  every  ac:e, 
y  whom  and  whers  made,  227,  285, 
288. 

The  expects tion  of  life  diflers  according 
to  place,  class  and  sex,  228. 

The  expectation  of  life  and  also  of  mar^ 
riage,  2S«, 

In  ascertaining  the  present  value  of  a  life 
interest,  and  in  apportioning  a  burthen 
between  the  tenant  for  life  and  the  re- 
mainderman or  reversioner,  the  esti- 
mate must  be  made  from  a  considera- 
tion of  all  circumstances ;  and  in  mak- 
ing the  estimate  much  assistance  may 
be  derived  from  tables  shewing  the  ex- 
pectation of  life,  240,  244. 

In  general  the  tenant  for  life  must  keep 
down  the  interest  of  the  debt  with 
which  the  estate  is  encumbered,  285. 

The  census  of  this  and  other  countries  as 
shewing  the  increase  of  population, 
and  the  expectation  of  human  life,  246, 
250. 

The  expectation  of  life  of  the  African 
race  in  our  country  in  roost  situations, 
greater  than  that  of  the  white  race,  261 . 

The  mode  of  ascertaining  the  present 
value  of  a  life  interest  in  some  of  the 
states  of  the  Union,  262. 

The  assessment  laws  and  the  constitu- 
tional rule  which  requires  every  one 
■to  contribute  bis  proportion  of  public 
taxes  according  to  his  actual  worth  in 
property,  considered  with  reference  to 
the  valuation  of  life  interests,  258,  264. 

Can  any  property  be  exempted  from  tax- 
ation, 206. 

The  legislative  rule  and  the  rule  of  the 
court  whereby  the  value  of  dower  and 


other  li/e  interests  are  to  be  ascertuned, 
264,  275;  CbsMrnaef  v.  JBroota*  967; 
Cfrmmood  v.  CMbs,  268. 

The  errors  of  the  rule  of  this  court*  and 
of  the  legislative  rule  whereby  the 
value  of  dower  is  adjusted,  276,  281. 

The  rule  for  adjusting  the  value  of  dower, 
and  of  other  life  interests,  282. 

The  valuation  of  a  life  interest  should  be 
made  as  of  the  day  when  it  is  iakea 
away,  282. 

Where  a  life  interest  has  been  extin- 
guished, its  equivalent  then  vests  and 
will  pass  accordingly  like  other  pro- 
perty, 288. 

LUNATIC. 

No  dilatonr  proceeding  or  poetnonenent 
to  be  allowed  in  favour  of  a  lunatic  in 
a  creditor's  suit— -Tessier  v.  Wvse,  50. 

Where  a  defendant  is  in  custocfy  aa  a 
lunatic  it  is  of  course  for  his  com- 
mittee to  answer  for  him ;  but  if  the 
committee  be  interested  then  the  lu- 
natic must  have  a  fcuardian  ad  liifm 
appointed.— Hewitt's  case,  184. 

The  court  may  order  a  part  of  a  lunaticli 
real  estate  to  be  sold  for  his  mainte- 
nance and  the  pajrraent  of  bis  debta.— 
Williams*  case,  192. 

On  a  petition  and  affidavit,  that  a  certai« 
person  is  of  unsound  mind,  a  writ  dt 
lunaHco  tnyutrem/o  may  be  issued. — 
Morgan's  case,  882. 

A  trustee  of  a  lunatie  may  decline  t» 
continue  to  act  as  such,  888. 

No  one  ahonld  be  appointed  trustee  of  a 
lunatic  who  is  not  a  leaident  of  the 
state.  885. 

Where  there  Is  a  doubt  as  to  the  sounds 
ness  of  mind  of  one  who  has  been  de- 
clared a  lunatic,  he  should  be  apprised 
of  the  fact,  885. 

A  lunatic's  runaway  slave,  who  has  been 
apprehended,  may  be  add  and  the  pR». 
ceeds  invested  lor  the  benefit  of  the 
lunatic,  886. 

A  defendant  shewn  to  be  of  unsound 
mind  may  have  a  guardian  ad  Ideas 
appointed  to  answer  for  him  without  a 
writ  de  kmaiico  mqwirwdo. — Post  eu 
MackaU«488. 

MONEY. 
Before  the  revolution  there  was  a  legal 
money  of  account  of  six  ahillings  to  the 
dollar,  and  a  ewrreiU  money  of  aceonnt 
of  seven  shillings  and  aixpenee  to  the 
dollar;  but  the  accounts  of  executors 
and  admiaistrators  were  rsquirsd  to  be 
adjusted  in  isgal  money.— Hepbum*ia 
case,  105. 

MORTGAGE. 
Where  the  debt  is  payable  by  instalments* 
the  mortgage  may  be  foreclosed  after 
the    first  payment  beeones   dve^-^ 
Salmon  e.  Clagett,  179. 
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An  iDJUDetion  may  be  graDted  to  protect 
the  mortgaged  property  before  the  debt 
becomes  due,  180. 

-A  sale,  imtead  of  a  foreclosure  of  an 
infont's  mortgaged  estate,  must  always 
beforbisbenefit^Williams^case,  194. 

In  a  decree  for  the  sale  of  a  mortgaged 
estate,  the  mortgagor  most  always  be 
allowed  time  to  pay  the  debt  before  a 
sale.— Jbntf<  v.  Betswortht  194. 

Bat  the  allowing  of  forther  time  by  the 
decree  to  the  mortga^for  to  pay  the 
debt,  seems  to  be  unjust. — WiUiams' 
case,  196,  note. 

The  tacking  of  one  claim  to  another  is 
never  allowed,  to  the  prejudice  of 
other  creditors. — Coombs  v.  Jordan, 
880. 

A  mortgagee  in  possession  may  be  allow- 
ed for  lasting  improyements.—Neale  v. 
Hagthrop,  590. 

NUISANCE. 

The  natural  condition  of  certain  land  de- 
clared to  be  a  nuisance,  which  the 
owner  of  the  soil  was  required  to  re- 
move.— ^The  Wharf  case,  876. 

A  gunpowder  manufoetory  not  a  nuisance 
because  of  the  loose  manner  in  which 
the  edifices  have  been  constructed. — 
The  Bellona  Company's  case,  447. 

PARTITION. 

This  court  hu  jurisdiction  to  make  par- 
tition of  real  and  personal  estate ;  but 
if  the  persoDalty  be  in  the  hands  of  the 
executor  or  administrator  it  should  be 
distributed  under  the  authority  of  the 
Orphans  Coort— Hewitt's  case,  186. 

PABTNERSHIP. 

Partnership  debts  must  be  first  paid  out 
of  the  joint  estate;  and  the  separate 
debts  first  paid  out  of  the  separate  es- 
tate.— Simmons  v.  Tonpie,  866. 

A  partnership  may  be  dissolved  by  the 
aet  of  God,  as  by  insanity;  by  the  act 
of  the  govemaient,  as  by  a  war  between 
the  countries  of  the  partners;  or  by 
some  of  the  members  becoming  a  body 
politic— The  Cape  Sable  Company^s 
case,  674. 

PLEAS  AND  PLEADING. 

Where  the  purchase  money  of  land  is 
the  consideration  of  several  bonds,  the 
contract  is  so  entire,  that  if  the  con- 
sideration be  shewn  to  be  insufficient 
by  any  one  defondant,  such  defence 
will  enure  to  the  benefit  of  all  others, 
even  as  against  whom  the  bill  might 
otherwise  have  been  UktnproeonfMO. 
—Walsh  V.  Smytb,  16. 

But  where  there  is  a  ground  of  relief 
available  by  all  the  plaintiA  obligors, 
any  of  them  may  waive  the  benefit  of 
it  without  affecting  the  others,  26. 
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A  demuirer  or  a  plea  may  be  said  to 
answer  the  bill;  out  they  are  not  that 
kind  of  answer  which  it  calls  for. — 
Salmon  v.  Clagett,  186. 
A  demurrer  or  plea  only  supposes  the 
ftetB  stated  in  the  bill  to  be  true ;  and 
therefore  such  facts  cannot,  in  another 
case,  be  given  in  evidence  as  admis* 
sions  of  the  defendant,  186,  140. 

A  demurrer  supposes  the  facts  stated  in 
the  bill  to  be  true ;  but  avers,  that  they 
constitute  no  ground  of  relief,  186. 

A  plea  supposes  the  facts  set  forth  in  the 
bill  to  De  true;  but  states  other  facts 
which  displaces  the  equity;  or  it  af- 
firms the  legality  of  that  which  is  im- 
peached by  the  bill,  186, 147,  149. 

The  form  of  an  incongruous  plea  with  an 
answer  in  its  support.— Biisstt  v.  BU- 
tettf  186,  note. 

After  a  plea  has  been  overruled,  the  de- 
fendant may  be  examined  on  inter- 
rogatories to  supply  the  defect. — Sal- 
mon V.  Clagett,  147. 

A  demurrer  or  a  plea  may  be  amended 
or  ordered  to  stand  for  an  answer,  148. 

The  cases  which  consider  any  matter  in 
avoidance  embodied  in  an  answer  as 
operating  like  a  plea  make  a  new  use 
of  an  answer  which  cannot  be  allowed, 
149, 168. 

The  nature  of  a  bill  of  discoveiy.— Price 
V.  Tyson,  897. 

A  defendant,  in  answering  a  bill  of  dis- 
'  covery,  may  set  forth  any  pertinent 
matter  in  avoidance,  897. 

No  matter,  stated  by  way  of  answer, 
which  affords  such  information  as  the 
bill  calls  for,  or  which  may  be  needful 
as  a  defence,  can  be  deemed  imperti- 
nent, 400,  404. 

Nor  can  any  matter  which  is  pertinent  to 
the  case,  be  deemed  scanaalous,  400, 
404. 

The  legality  of  evidence  brouefat  out  by 
a  bill  of  discovery,  must  be  determined 
by  the  court  of  cmnmon  law  for  whose 
use  the  discovery  was  made,  406. 

PORT. 

The  nature  of  a  public  sea-port. — ^The 
Wharf  case,  869. 

In  all  public  ports  there  are  rights  affect- 
ing commerce,  internal  government, 
and  private  property,  by  which  the 
title  to  and  use  of  a  wharf  therein  must 
be  controlled,  871. 

PRACTICE. 

Where  tiie  contract  is  entire,  a  good  de« 
fonce  going  to  the  whole,  by  one  de- 
fendant must  enure  to  the  benefit  of  aH, 
even  those  against  whom  the  bill  might 
oUierwise  have  been  taken  pro  eonfato* 
—Walsh  V,  Smytii,  16. 

But  where  there  is  a  ground  of  relief 
available  to  each  of  several  plaintiA, 
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ukj  of  them  may  waive  the  benefit  of 
it  without  affectiD|[  the  othen,  26. 

A  aupplemental  bill  I9  a  distinct  record : 
but  an  original  and  amended  bill  are 
considered  as  one  entire  record,  20. 

The  nature  and  effect  of  an  amendment, 
20. 

No  amendment  can  be  made  without 
leave ;  if  short,  it  may  be  made  by  an 
interlineation;  but,  in  general  should 
be  made  by  a  separate  bill,  21. 

The  prayer  of  a  petitioner  cannot  be  re- 
pided  farther  than  bis  rights  may  be 
injuriously  affected,  21,  26. 

On  an  application  for  a  rehearing  it  is 
not  enough  to  shew  that  injustice  has 
been  done,  but  that  it  has  been  done 
under  circumstances  which  authorize 
the  court  to  interfere,  27. 

The  old  form  of  a  decree  setting  forth  the 
whole  case  as  it  appeared  to  the  court. 
— Jndenon  v.  ^wlint,  41. 

A  creditur*8  bill  need  not  allege  and  shew 
an  insufficiency  of  the  personalty  in 
order  to  have  a  sale  of  the  realty,  that 
being  an  equity  between  the  heir  and 
executor.— Tessier  v.  Wyse,  43,  49. 
Where  the  then  defendants  are  entitled 
to  both  personal  and  real  estate,  the 

Sersonal  representative  of  the  deceased 
ebtor  neea  not  to  be  made  a  party,  67. 

The  mere  fact  of  an  infant's  havine  at- 
tained his  full  age  is  not  a  ground  for 
a  rehearing  in  a  creditor's  suit,  61. 

An  interrogatory,  in  the  nature  of  a  cross 
bill,  propounded  by  a  defendant  to  a 
plaintiff,  answered  by  the  monosyllable, 
yes. — Salmon  v,  Clagett,  180. 

It  is  necessary  in  all  doubtful  cases  to 
recur  to  the  reason  of  the  law. — Salmon 

'    V.  Clagett,  184. 

There  are  five  modes  of  defence ;  1,  a 
demurrer;  2,  a  plea;  8,  an  answer, 
properly  so  called;  4,  a  matter  in 
avoidance  in  the  form  of  an  answer ; 
and  6,  a  defence  found  at  the  hearing 
as  the  production  of  the  whole  case,  142. 

The  cases  which  consider  any  matter  in 
avoidance  embodied  in  an  answer  as 
operating  like  a  plea  make  a  new  use 
of  such  an  answer,  which  cannot  be 
allowed,  149,  158. 

On  an  affidavit  at  the  hearing,  of  a  mis* 
apprehension  in  taking  evidence,  or 
that  a  material  witness  has  just  re- 
turned, or  been  discovered,  the  case 
may  be  continued  with  leave  to  issue 
a  commission,  166, 167. 

Where  a  defendant  is  in  custody  as  a 
lunatic,  it  is  of  course  for  his  committee 
to  answer  for  him ;  but  if  the  committee 
be  interested,  then  the  lunatic  must 
have  a  guardian. — Hewitt's  case,  184. 
Under  a  decree  for  a  sale  the  trustee  may 
reserve  a  bid  or  have  a  bye- bidder  .in 
certain  cases.— Williams'  case,  212. 


The  actual  holder  of  the  estate  m« 
ordered  to  pay  an  occupation  | 
pending  the  litigation,  21o. 
In  a  creditor's  suit  the  auditor  shoojj 
range  the  claims  in  classes. — Sirnd 
V.  Tongue,  863.  | 

On  exceptions  for  impertinence,  seal 
or  insufficiency,  a  day  is  appointed 
hearing  before  the  Chancellor.— ^ 
V.  Tyson,  400.  j 

The  plaintiff  pays  the  costs  of  a  bfi 
discovery,  406.  1 

But  the  defendant  to  a  bill  of  discoi 
made  to  pay  the  costs  of  excepll 
for  insufficiency,  406.  1 

If  the  plaintiff  brings  on  the  casal 
hearing  on  bill  and  answer,  he  theil 
admits  the  answer  to  be  true. — Mem 
V,  Odom,  409. 
The  bill  dismissed  as  to  some  of  the  < 
fendants,  and  relief  granted   ag^H 
others,  410,  482. 
After  an  appeal  had  been  taken,  the  piai 
tiff,  on  dismissing  his  appeal,  allon 
to  amend  his  bill,  on  woich  a  new  i 
junction  was  granted  on  terms,  418. 
There  can  be  no  substituted  service  ol 
tubpana  to  answer  an  amended  I 
upon  a  soilcitor,  as  against  a  reside 
defendant,  430. 
Attorneys    allowed   five  per  eeni.    1 
suing  for,  and  collecting  the  proeee 
of  salea   under   a  decree.— —Post 
Mackall,  628. 
On  the  filing  of  a  bill  the  defendant  mi 
instantly  put  in  hia  answer  so  as  ther 
by  to  prevent  the  granting  of  an  ij 
junction*— Hall «.  McPhenon,  68L 
As  by  a  decree  to  account,  the  defendai 
becomes  an  actor,  the  ]>laintiff  caniu 
thereafter  dismiss  his  bill  without  m 
tice  to  the  defendant  by  »  rale  foiflu 
proceedings,  68S. 
A  discharge  under  the  insolvent  law  of 
party  to  a  pending  suit  does  not  opera 
as  an  abatement;   but  the  suit  b* 
cominc  thereby  defective,  the  defe 
must  oe  removed  baibra  it  can  pn 
ceed,  638. 
The  various  modes  in  which  a  bill  nu 
be  taken, pro  con/esso^— Neale  p.  Ha( 
throp,  570,  676. 
Statements  in  a  bill  or  answer  as  to  agret 
ments  with  persons  not  pvties  to  11 
suit,  the  nature  and  valiaity  cf  whic 
agreements  are  not  drawn  in  qnestioi 
and  all  careless  verbiage  may  be  n 
jected  as  more  surnlusage,  666, 660. 
A  citizen  can  only  be  sued  or  aireste 
by  civil  process  in  the  connty  in  whic 
he  resides;  but  may  be  taken  by  i 
attachment  from  the  Court  of  Chanca 
any  where  withiB  thesti^te.— TheCs|i 
Sable  Company's  case,  664. 
Cases  consolidated  by.  the  manner  c 
treating  theix^  or  by  conaaDt, 6tt,62C 
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PRINCIPAL  AND  SURETY. 

If  the  creditor  does  any  act  by  which  the 
peril  of  the  surety  is  increased,  or  his 
means  of  reimbursement  is  postponed 
or  impaired,  the  suretv  will  be  dis- 
charged.— Salmon  v.  Clagett,  178. 

A  surety,  on  paying  the  whole  debt,  has 
a  right  to  be  subrogated  to  all  the  rights 
and  securities  of  the  principal,  173. 

But  if  there  be  an  express  reservation  of 
all  the  Creditor's  remedies,  the  surety 
will  not  be  discharged,  178. 

Where  a  creditor  neglects,  on  being  ac- 
tually notified  to  come  in  under  a  cre- 
ditor's suit,  against  the  estate  of  the 
deceased  as  bis  principal  debtor,  ^ucb 
debtor's  sureties  will  be  discharged. — 
Simmons  v.  Tongue,  S64. 

If  a  creditor,  by  his  conduct,  has  rendered 
a  security  in  a  foreign  state  unavailable, 
to  the  prejudice  of  the  surety,  he  will 
be  thereby  discharged. — Poet  o.  Mac- 
kail,  516. 

PROCESS. 

It  is  the  duty  of  the  sheriff  to  execute  all 
process  and  orders  issuing  from  this 
court. — Deale  v.  Estep,  438. 

A  summons  or  tubptzna  issued  by  com- 
missioners requiring  a  witness  to  attend 
and  testify  before  them,  under  a  com- 
mission to  take  evidence,  is  a  process 
which  must  be  served  by  the  sheriff,  439. 

For  the  service  of  all  process  which  a 
sheriflf  may  be  required  to  serve,  he  is 
entitled  to  have  his  leeal  fees  allowed 
and  taxed  as  a  part  of  the  costs,  and 
ma^  enforce  payment  accordingly,  439. 

A  citizen  can  only  t>e  sued  or  arrested  by 
civil  process  in  the  county  in  which  be 
resides;  but  may  be  taken  by  attach- 
ment from  the  doart  of  Chancery  any 
where  within  the  state. — The  Cape 
Sable  Company's  case,  664. 

PUBLICATION. 

The  proceeding  by  publication,  on  the 
ground  that  uie  derendant  does  not  re- 
side in  (he  state,  does  not  apply  to 
those  cases,  such  as  mariners,  wrio  are 
temporarily  absent  in  their  vocation. — 
McKim  o.  Odom,  416,  429,  431. 

SALES  UNDER  DECREE. 

Id  sales  under  a  decree,  the  court  never 
warrants  a  title. — Wampler  v.  Shipley, 
183. 

On  a  sale  by  the  acre,  the  quantity  is  as- 
certained by  a  survey,  188. 

The  trustee  cannot  abandon  any  right  or 
dispose  of  the  purchase  money  in  any 
way  without  the  previous  sanction  of 
the  court,  188. 

Where  the  widow  herself  is  the  petitioner 
as  guardian  of  her  infant  children  for 
the  sale  of  their  reid  estate,  her  separate 
assent  not  necessary. — Williams*  ca^e, 
210. 


A  bid  mfty  be  reseived,  or  a  bye-bidder 
allowed  in  certain  cases,  212. 

An  estate  ordered  to  be  sold  is  under  the 
protection  of  the  court,  and  may  be 
rented,  and  the  buildings  kept  in  repair 
until  a  sale  can  be  effected,  216. 

Where  the  plaintiff  creditor  is  the  pur- 
chaser, he  need  only  pay  the  commis- 
sions and  costs,  with  the  balance  if  any. 
-^Jonii  V.  Betttporth^  196, 197,  note. 

The  trustee  may  be  ordered  to  convey 
the  estate  to  the  assignee  of  the  purcha- 
ser ;  provided  the  assignment  baa  been 
fairly  made. — Hantcn  v.  Gwpnum, 
199;  Simmons  d.  Tongue,  846. 

The  bonds  taken  for  the  pnrcbase  money 
may  be  assigned  in  satisiaction  to  those 
entitled  to  the  proceeds  of  the  sale.— - 
Kiliy  V.  Quynn,  213. 

The  actual  holder  of  the  estate  may  be 
ordered  to  pay  an  occupation  rent 
pending  the  litigation.— —Williams' 
case,  216. 

The  administrator  and  heir  of  a  deceased 
purchaser  ordered  to  pay  the  balance  of 
purchase  money. — Coombs  ».  Jordan, 

287,  296. 

The  estate  ordered  to  be  re-sold  to  pay 
the  balance  of  the  purchase  money, 

288,  289. 

A  purchaser  under  a  decree  is  not  bound 
to  see  to  the  application  of  the  purebese 
money,  829  , 

After  the  sale  has  been  ratified,  and  the 
purchase  money  has  become  due,  the 
purchaser  and  his  sureties  may  be 
ordered  to  pay;  and,  on  their  failing  to 
do  so  the  land  may  be  re-sold  at  the 
risk  of  the  purchaser.—- Simmons  v. 
Tongue,  346,  847. 

By  consent  the  commission  of  the  trustee 
given  to  the  widow,  848. 

Attorneys  allowed  6  per  cent,  for  suing 
for  and  collecting  tlie  proceeds  of  the 
sales  under  a  decree. — ^Post  o.  Mackall, 
628. 

SHERIFF. 

The  sheriffs,  for  the  time  being,  of  the 
several  counties  are  the  executive  offi- 
cers of  this  court;  and  as  such  amena- 
ble to  it.— Deale  9.  Estep,  438. 

It  is  the  duty  of  the  sheriffs  to  execute  all, 
process  and  orders  issuing  firom  this 
court,  438. 

A  summons  or  subpctna  issued  by  com- 
missioners requirin|  a  witness  to  attend 
and  testif^r  before  m^m  under  a  com- 
mission to  take  evidence,  is  a  process 
which  must  be  served  by  the  sheriff, 
439. 

For  the  service  of  all  process  which  a 
sheriff  may  be  required  to  serve,  he  is, 
entitled  to  have  his  le^l  fees  allowed 
and  taxed  as  a  part  of  the  costs ;  and 
may  enforce  payment  accordingly, 
439. 
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STATUTE  OF  LIMITATIONS. 

The  lapie  of  fears  cannot  fidl  to  give  rise 
to  an  unanswerable  presamption  a^nst 

'  the  validity  of  an  antiquated  claim  of 
any  kind.— ^He]>barn's  case,  110. 

The  statute  of  limitations  must  be  pleaded 
or  specially  relied  on ;  but  a  presamp- 
tion of  satisfaction  arising  from  lapse  of 
time,  may,  without  putting  it  as  a  de- 
fence upon  the  record,  be  taken  advan- 
tage of  at  the  hearing,  110. 

Lapse  of  time  is  a  defence  available 
against  the  state,  and  may  be  taken  ad- 
vantage of  by  it.  111. 

A  presumption  of  satisfaction  rests  on 
two  iacts ;  first,  that  the  creditor  had  a 
remedv ;  and  secondly,  that  the  debtor 
himself  was  or  had  property  within 
reach  of  that  remedy,  112. 

Lapse  of  time  may  be  relied  on  In  the 
answer,  or  taken  advantage  of  at  the 
hearing. — Salmon  o.  Clagett,  142. 

After  the  lapse  of  three  years,  a  judgment 
is  presumed  to  be  satisfied,  so  that  no 
execution  can  be  issued  thereon. — 
Coombs  V,  Jordan,  824. 

A  judicial  lien  when  barred  by  lapse  of 
time  cannot  be  revived  so  as  to  have  a 
retrospective  effect  prejudicial  to  the 
rights  of  others,  824. 

When  relied  on  in  general  terms,  in  a 
creditor's  suit,  is  applied  according  to 
the  nature  of  the  claim ;  is  only  to  pre- 
vail as  it  may  apply  to  the  representa- 
tives of  the  realty  or  personalty ;  and 
runs  up  to  the  time  of  filing  the  voucher. 
—Post  V.  Mackall,  408;  MeOormidc 
v.  Gi6ton,  509. 

A  plea  of  limitations  can  be  received 
only  from  him  who  has  something  to 
protect  b^  it ;  and  enures  only  to  the 
benefit  of  him  who  relies  on  it — Poet 
V.  Mackall,  400,  626;  McCormiek  v. 
OtfrMMi,  600,  607 ;  The  Cape  Sable 
Coinpany's  ease,  672. 

The  enect  of  an  endorsement  of  a  partial 
payment  in  takine  a  case  out  of  the 
■tatttte.— Poet  v.  Mackall,  622. 

The  mode  of  distribution,  in  a  ci  editor's 
suit,  where  there  are  conflicting  pleas 
of  limitation,  626 ;  MeCormick  v.  Gt6- 
90/iif  609. 

The  distinction  between  simple  contract 
and  specialty  debts  as  regards  the  sta- 
tute of  limitations.— Post  9.  Mackall, 
620. 

An  acknowledgment  of  a  debt  will  not 
be  sufficient  to  take  a  case  out  of  the 
statute,  if  there  be  any  collusion. — ^The 
Cape  Sable  Company's  case,  678. 

TAXES. 

The  constitutional  rule  of  taxation,  its 
meaning  and  application.— Williams' 
ease,  264,  260. 

A  poll  tax,  its  nature  and  operation, 
254. 


The  exemption  of  paupen;  wlio  is  a 
pauper,  266. 

The  constitutional  eqaalit]r  must  mean  a 
practicable  approximation  to  actual 
equality,  257. 

No  property  can,  constitutionally,  be  ex* 
empted  Irom  taxation,  267. 

The  early  tax  laws  considered  and  com- 
pared, 260,  264. 

A  toll  for  the  use  of  a  wharf,  market,  or 
road,  is  in  the  nature  of  a  tax  which  can- 
not be  levied  without  the  express  sanc- 
tion of  the  General  Assembly. — The 
Wharf  case,  876,  880. 

TRUST. 

A  trustee  appointed  by  a  decree  to  sell 
cannot  abandon  any  right,  or  dispose  of 
the  purchase  money  in  any  way  with- 
out the  previous  sanction  of  the  court. 
— Wampler  v.  Shipley,  182. 

Under  a  decree  for  a  sale  the  trustee  may 
reserve  a  bid,  or  have  a  bye-bidder  in 
certain  cases. — Williams'  case,  212. 

The  administrator  of  a  deceased  trustee 
under  a  decree  ordered  to  bring  into 
court  the  bonds,  the  purchase  money, 
and  to  account. — Coombs  v,  Jordan, 
287,  295. 

By  consent  of  the  trustee,  his  commission 
given  to  the  widow. — Simmons  v. 
Tongue,  848. 

The  nature  of  resulting  trusts  in  what 
cases  they  arise. — Neale  v.  Hagtbrop, 
682. 

A  new  trustee  appointed  in  place  of  one 
who  never  consented  to  act  as  such  un- 
der the  deed,  or  in  the  prosecution  of 
the  suit.— The  Cape  Sable  Company '» 
case,  627. 

VENDOR  AND  VENDEE. 

Where  the  purchase  of  land  is  the  consi- 
deration of  several  bonds  the  contract 
as  to  them  is  entire  an  indevisible. — 
Walsh  V.  Smyth,  15. 

In  sales  under  a  decree  the  court  never 
warrants  a  title. — Wampler  v.  Ship* 
ley,  188. 

After  a  sale  under  a  decree  the  trustee 
may  be  ordered  to  convey  the  estate  to 
the  assignee  of  the  purchaser. — Han- 
son  V.  Chapman,  199;  Simmons  v. 
Tongue,  846. 

A  purchaser  for  a  valuable  consideration 
without  notice  will  not  be  disturbed — 
what  is  notice.— Neale  v,  Hagthrop, 
686. 

WASTE. 

A  decree  for  a  sale  virtually  puts  the  es- 
tate under  the  protection  of  the  court, 
after  which  an  injunction  may  be  gran- 
ted to  stay  waste. — Tessier  v.  Wyse, 
60;  Williams' case,  216. 

An  injunction  may  be  granted  tD  stay 
waste  on  the  mortgaged  estate  before 


INDEX. 


693 


the  debt  becomes  due.— Stlmoa  v. 
Clagett,  180. 
An  iDjunctioD  to  stay  waete,  there  being 
no  then  depending  suit  to  try  the  right, 
dissolved  on  the  coming  in  of  an  an- 
swer which  denied  the  trespass  and 
alleged  that  the  acts  complained  of 
were  done  on  his  the  defendant's  own 
land.— Stewart  r.  Chew,  441. 

WHARF. 

The  city  collector  of  wharfage  may  be 
directed  to  keep  a  separate  account  of 
the  wharfage  for  the  use  of  certain 
wharves  until  the  right  to  them  can  he 
determined. — The  Wharf  case,  361, 
867. 

In  all  public  ports  there  are  rights  affect- 
ing commerce,  internal  government, 
and  private  property,  by  which  the  latie 
to  and  use  of  a  wharf  therein  must  be 
controlled,  871. 

No  wharfage  can  be  allowed  which  con- 
travenes any  congressional  regulation 
of  commerce,  or  the  free  intercourse 
and  equal  rights  secured  by  the  federal 
constitution,  871,  874. 

Wharflige  or  anchorage  may  be  charged 


for  tlM  use  of  any  place  held  as  mtre 
private  property  to  which  a  vessel  may 
come,  876. 

A  wharf  in  a  public  port  is  a  kind  of 
highway,  for  the  use  of  which,  after  it 
has  been  once  dedicated  to  the  use  of 
the  public,  no  toll  can  be  charged,  un- 
less allowed  by  the  Legislature,  875. 

Wharfage  where  allowed  must  be  reason- 
able, and  when  fixed  cannot  be  en- 
hanced, 374. 

Where  each  of  the  litigating  parties 
claims' a  right  to  wharfage  for  the  use 
of  a  public  wharf,  for  the  use  of  which 
no  toll  can  be  demanded,  they  must 
both  of  them  be  perpetually  enjoined 
from  collecting  whartage,  880,  884. 

WILLS. 

The  original  copy  of  a  will  of  real  or  per- 
sonal estate,  when  proved  and  lodged 
with  the  Register  of  Wills,  cannot  be 
taken  from  his  possession ;  except  un- 
der special  circumstances.— Randall  v, 
Hodges,  477. 

A  probate  cannot  be  granted  here  upon 
a  copy  of  a  will  from  another  state, 
481. 


a  bios  Db3  saa  ma 


I 


3  bios  Oba  5A3  AHA 


Pr 


•  -.s  |c  •' 


JlV< 


